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should read “Following is the opinion,” etc. 

On page 668, lith line from bottom of page, the word “statute” is 
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S. TAKAMORI v. U. KANAI. 


Exceptions From Crrcurr Court, Fourra Orecurr. 
Susmrrrep Marcu 20, 1897. Decipep Marcu 25, 1897. 


Jupp, C.J., Frear anp Warma, JJ. 


In an action for malicious prosecution, the defendant relied upon the 
ground of probable cause as a defense, and set up that he acted 
upon the advice of counsel in good faith. The defendant testified in 
his own behalf as to the matters stated by him to his counsel in 
seeking advice, and thereafter called his counsel as a witness on 
his behalf, who after testifying generally that he gave the advice 
upon which defendant acted, refused to answer pertinent legal and 
material questions as to what facts and how full and correct a 
statement was given to him by his client, on the ground that such 
communications were privileged. Held, the privilege was waived. 


OPINION OF THE COURT BY WHITING, J. 


In an action for malicious prosecution the defendant, among 
other defenses, claimed and relied on as a defense and justifica- 


2 MARCH, 1897. 


tion that he acted on the advice of counsel, which constituted 
probable cause; and he gave testimony himself, and called his 
counsel, as a witness, to shéw consultation with counsel on the 
question of causing the arrest of plaintiff on a charge of embez- 
zlement, and that counsel advised the arrest, and defendant acted 
upon that advice. Mr. Little, the counsel for defendant, was 
sworn as a witness on behalf of defendant, and testified generally 
that he gave advice to his client, Kanai, to have plaintiff arrested 
for embezzlement. On cross-examination by plaintiff’s counsel 
Mr. Little declined to answer several very pertinent questions 
as to what facts were disclosed to him by his client, upon which 
the advice was given, and especially as to how full and correct 
a statement of facts was made to him by his client. Mr. Little 
declined to answer on the ground that the communications made 
to him by his client were privileged. The court sustained the 
objection and plaintiff excepted. 

This ground of defense, that the advice of counsel established 
the fact of probable cause, was relied upon by the defendant, 
and the presiding judge gave instructions thereon to the jury. 
The jury rendered a verdict for the defendant. The presiding 
judge at the trial clearly erred in sustaining the objection of 
counsel to answer pertinent legal and material questions put on 
cross-examination to defendant’s counsel, he being a witness 
called by defendant as to what facts and how full and correct a 
statement was given to him by his client; the ground relied on 
by him and sustained by the court for such refusal, to wit, “privi- 
leged communications” by client to counsel, is not in this case 
available to the defendant, for not only did the defendant testify 
himself regarding some of the alleged facts, but he voluntarily 
put his counsel on the witness stand to maintain such ground of 
defense; the defendant thus consented to the counsel disclosing 
euch matters, and the claim of privileged communication falls to 
the ground. The privilege was waived. 1 Greenl., Ev., See. 
243; Foster v. Hall, 12 Pick. 93; Hunt v. Blackburn, 128 U.S. 
464; Benjamin v. Coventry, 19 Wend. 353. Further, to main- 
tain this ground of defense in these actions, it is necessary that 
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defendant prove that he made a full and correct statement of 
the material facts within his knowledge to his counsel, and re- 
ceived advice thereon, and in good faith acted thereon in causing 
the arrest of the plaintiff, and defendant’s counsel being defend- 
ant’s witness, cannot protect his client by refusing to answer 
questions affecting this point. 

2 Greenl., Ev., Sec. 459; Bigelow, Lead. Cases, Torts, Sec. 
200; Olmstead v. Partridge, 1 Gray 383; 14 Am. & Eng. 
Encyc. of Law, p. 53, note 2. 

The points are included in defendant’s exceptions, Nos. 18 and 
19, and on these grounds we find error. It is unnecessary to con- 
sider the other exceptions. 

New trial ordered. 

Hitchcock & Wise, for plaintiff. 

G. F. Little, for defendant. 


LOKINAHAMA KAHAI and DAVID KAHAT, her hus- 
band, ELENA MALO and DAVID MALO, her husband, 
and KUKUINUI (w) v. KEMALIA KUBIA, A. K. KU- 
HIA and T. A. LLOYD. 


APPEAL From Creourr Jupex, First Cmourr. 
Susmitrep Maron 22, 1897. Dromen Maron 25, 1897. 


Jupp, C.J., Freak ann Warma, JJ. 


Within ten days after a decision had been rendered by a Circuit Judge 
at chambers in equity, but before any decree had been presented or 
signed, the defendants took an appeal to the Supreme Court, paying 
costs and filing the necessary bond. 


Held, that the Circuit Judge was without authority to dismiss the al- 
leged appeal. 


4 MARCH, 1897. 


Under the Rule of June, 1895, the Circuit Judge might have withheld his 
certificate and then the defendants could have come to the Supreme 
Court to prove the validity and regularity of their appeal. 


In this case the Supreme Court, following Un Wo Sang Co. v. Alo, 7 Haw. 
R. 673, dismissed the appeal because taken from the decision and 
not from the decree. 


OPINION OF THE COURT BY JUDD, C.J. 


In this case the Circuit Judge at chambers, after various 
hearings of the evidence in an equity case, declared orally that 
he granted the prayer of the bill and would sign a decree accord- 
ingly. Counsel for defendants immediately noted an appeal. 
This was on the 29th September, 1896. On the 3d October 
the defendants’ counsel filed an appeal, and on the 8th October 
perfected the same by paying costs and filing the required bond 
for costs. 


On the 19th October the decree was signed by the judge. On 
the 26th of January, 1897, counsel for complainants filed a 
motion before the same judge to dismiss the appeal, “it appear- 
ing from the record that the same has not been perfected, or 
the rules of court relative to appeals complied with.” De- 
fendants’ counsel was served with notice, and the matter came 
on to be heard on the 29th January, and the Circuit Judge dis- 
missed the appeal on the ground that the appeal was taken before 
the filing of the decree, and was not taken from the decree bnt 
from the ruling of the court, and that no appeal has been noted 
from the decree. 

On request, the judge on the 5th February signed a certificate 
that he allowed defendants to appeal from his order dismissing 
their appeal. This case comes to us in this condition. We think 
the order dismissing the appeal was irregular. Questions as to 
the validity of an appeal, which in the view of the appellant is 
completed, are cognizable only by the Appellate Court. 

But by the rule of court of June, 1895, the Circuit Judge 
can withhold his certificate of the completion of the appeal. 
If he had done so in this case the defendants, contending for 
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the validity of their appeal, could under the same rule have 
brought the matter to this court to determine whether the cer- 
tificate was properly withheld. 

But the question of the validity of the alleged appeal being 
now before us, we hold that the appeal is invalid, because taken 
from the decision and not from the decree. We so held in 
Un Wo Sang Co. v. Alo, 7 Haw. Rep. 673. 

Appeal dismissed. 

J. A. Magoon and W. S. Edings, for complainants. 

J. K. Kaulia, for defendants. 


‘J. F. HACKFELD v. J. A. KING, Minister of the Interior. 
APPEAL From Cixcuit Jup@z, First Crecuir. 
Susmirtep Marcu 17, 1897. Decipep Marcu 25, 1897. 


Jupp, C.J., Warna, J., AnD Crrovurr JUDGE Carrer, IN PLACE 
OF FREAR, J., DISQUALIFIED. 


The duty of the Minister of the Interior to file articles of association 
and affidavit when presented to him in the form required by law, 
Chap. 48, Laws of 1890 and amendment of 1896, and when formed 
for carrying on any business or undertaking for which individuals 
may lawfully associate themselves, is a ministerial act. 


No discretion or power of criticism or rejection is conferred upon the 
Minister by the statute, and mandamus will lie to compel him to 
perform the purely ministerial duty of filing the papers, if they 
comply in form with the requirements of the statute. 


OPINION OF THE COURT BY JUDD, C.J. 


We adopt the statement of this case as made by the Circuit 
Judge from whose judgment, dismissing the petition, the appeal 
is taken to this court, as follows: 
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“The petition alleges that petitioner and five other persons 
therein named, being desirous of associating themselves together 
as a joint stock company under the name of ‘The Oahu Sugar 
Company, Limited,’ have duly signed and acknowledged articles 
of association, that said articles are in due form as required by 
law, that petitioner has presented said articles, together with 
all other papers required by law to be filed, to respondent, with 
the request that respondent file the same in his office, and that 
respondent wholly neglects and refuses so to do. The prayer is 
that a writ of mandamus be issued, directing the respondent to 
file said papers in conformity with law, or to show cause to the 
contrary. 


“Upon the filing of the petition an alternative writ was issued. 
The respondent thereupon filed a return, admitting the presen- 
tation to him of the articles of association as alleged, and his 
refusal to file them as requested, conceding that by virtue of 
his office it is his duty to file articles of association in his office 
when they shall conform to the law, and alleging that said doen- 
ment, purporting to be the articles of association of the Oahu 
Sugar Company, Limited, is not in form and in accordance with 
law, and that it is for this reason that he refuses to file it. 


“The section of the articles which is the subject of contention 
herein, reads as follows: 

‘Third. The purpose of said corporatioin is to engage in 
agricultural, manufacturing and mercantile pursuits in the Ha- 
waiian Islands, or in connection therewith, including the culti- 
vation of sugar cane, the manufacture of the same into sugar, 
and all business incidental thereto or which may be profitably 
conducted in connection therewith; the constructing and main- 
taining of irrigating works and pumping plants, dams and reser- 
voirs, and the doing of all other things incidental to or proper 
in the business of supplying water to said corporation and others 
for irrigating and other purposes; the buying and selling of all 
goods, wares and merchandise; the dealing in the stocks and 
bonds of other corporations; the raising of cattle and live stock 
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and all other ranch business; the purchase and hiring of vessels 
or steamers and operating the same; the operating of railways 
necessary or proper in connection with the business of a sugar 
plantation, and the purchase, construction and maintenance 
of railroad tracks and of all property used in connection there- 
with, and the doing of all things and the transaction of all 
business that may be lawfully done in connection with the pur- 
poses aforesaid or any one of them.’ ” 


We find that the articles of association and the affidavit con- 
form to the requirements of the statute, in that the articles set 
forth all the five particulars required to be set forth by Section 
2 and the affidavit is as required by Section 4 of the Act of 1890, 
being Chap. 43 of the Session Laws of that year. In form they 
are correct. 


The filing of these articles was refused by the respondent 
for the reason that he was of opinion that in substance they set 
forth more extended powers which the proposed corporation 
desire to enjoy than are conferred by statute. But has the 
respondent any discretion in this matter? Has he the power 
to criticize or reject any articles of association provided they are 
in statutory form and set forth as the object of the proposed 
corporation any business or undertaking for which individuals 
may associate themselves? We think not. 


The businesses or undertakings which are forbidden by this 
statute and which the minister may reject are those for which 
it would be unlawful for individuals to associate themselves, and 
banking and professional business. The business of the proposed 
corporation is not one of these. The duty of the respondent in 
filing the articles in question is purely ministerial. The duty 
is created by statute and confers no discretion upon him. “Man- 
damus lies to compel performance of duties purely ministerial in 
their nature and so clear and specific as not to call for the exer- 
cise of any discretion in their performance.” 14 Am. & Eng. 
Encye. of Law, p. 99 and cases cited. 


Where the specific duty as in this case is imposed by statute 
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a mandamus may be awarded. People v. State Ins. Co., 19 
Mich. 392. Under a statute similar to ours, being a general act 
under which corporations may be formed, the Supreme Court 
of the United States say: “We have to consider, when such 
articles become the subject of construction, that they are in a 
sense ex parte; their formation and execution—what shall be 
put into them as well as what shall be left out—do not take 
place under the supervision of any official authority whatever. 
They are the production of private citizens, gotten up in the 
interest of the parties who propose to become corporators, and 
stimulated by their zeal for the personal advantage of the parties 
concerned rather than the general good. These articles, when 
signed by the corporators, acknowledged before any justice of 
the peace or notary public, and filed in the office of the Secre- 
tary of State and the clerk of the proper county, become com- 
plete and operative. They are, so far as framed in accordance 
with law, a substitute for legislation, put in the place of the 
will of the people of the State, formerly expressed by acts of 
the legislature. Neither the officer who takes such acknowledg- 
ment, nor those who file the articles, have any power of criticism 
or rejection. The duty of the first is to certify to the fact, and 
of the second to simply mark them filed as public documents, 
in their respective offices.” 


Oregon R. R. Co. v. Oregonian R’y Co., 130 U. S. 26-7. 


In Castle v. Kapena, 5 Haw. 27, this court held that man- 
damus would lie against a Cabinet Minister to compel the per- 
formance of a purely ministerial duty, and in Bradley ». 
Thurston, 7 Haw. 523, mandamus was refused because the 
granting or refusing a license to sell spirituous liquors was found 
to be discretionary. If it be once admitted that the filing officer 
has the diserction to reject the articles for want of conformity 
with his opinions of what the objects of the incorporation can 
lawfully be, he would be exercising a judicial function, and 
the main object of the Act under consideration, which was to 
remove from the domain of discretion and possible favoritism 
or dislike the obtaining of incorporations, would be defeated. 
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We do not find that Section 12 of the Act in question (of 
1890), which reads, “No corporation shall be formed for any of 
the purposes in this Act in any other manner than as is above 
provided,” confers the discretion upon the respondent to reject 
articles of association. The respondent must see to it that the 
“manner,” that is, the form and method pursued as to the par- 
ticulars required by Sections 2 and 4, are complied with. This 
is as far as he can go. If the papers conform to the statute, as 
in this case, then the duty of filing them is cast upon the re- 
spondent. This 12th section means no more than the last clause 
of Section 1, which says that joint stock companies * * * 
“shall be incorporated in the following manner and in no other.” 

We hold, therefore, that the duty, the performance of which 
by respondent is prayed for, is purely ministerial, and therefore 
reverse the judgment appealed from and order the writ of man- 
damus to issue if necessary. 

Having disposed of the case as above, it is not essential to 
interpret the statute further. We remark that these proceedings 
do not conform to the form of the pleadings in writs of this 
nature recommended by this court in Bradley v. Thurston, 7 
Haw. 533-4, but as no objections were made we make none. 

Kinney & Ballou, for petitioner. 

H. E. Cooper, Attorney-General ad interim, for respondent. 
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W. C. PEACOCK & COMPANY v. JAMES B. CASTLE, 
Collector-General of Customs. 


Exceptions rrom Orrcurr Court, First Crrcorr. 


Susmirrep Marca 17, 1897. Dromen Marcu 25, 1897. 


Joop, C.J., Frear anb Wuitina, JJ. 


The effect of Section 524 of the Civil Code is to exempt the Collector- 
General of Customs from liability for duties illegally exacted and 
received by him as and for duties, although paid under protest. 


A claim for money so paid is a claim against the Government and is 
not within the jurisdiction of the Circuit Court,—whether within 
the jurisdiction of the Supreme Court under Act 26 of the Re- 
public or not. 


OPINION OF THE COURT BY FREAR, J. 


This is an action of assumpsit for $1,383.17 alleged to be 
“money had and received by the defendant to the use of the 
plaintiffs; said money being a portion of customs duties paid 
by’ plaintiffs on liquors drawn from bond; * * * which 
said portion of customs duties plaintiffs claim was in excess of 
the lawful rate, was paid under protest by the plaintiffs and was 
demanded, exacted and received by the defendant in contraven- 
tion of plaintiffs’ rights under the law.” The Republic of Ha- 
waii, claiming that it was the real defendant in the case, demurred 
to the complaint on several grounds, of which the principal one 
was that the Circuit Court was without jurisdiction of the 
alleged real defendant or of the subject of the action. The 
case comes here on an exception to the ruling of the Circuit 
Court sustaining the demurrer. 
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A preliminary question was raised, namely, whether the Re- 
public could appear and defend as the “real defendant.” In our 
opinion, if the Republic wished to defend this action, it should 
have done so in the name of the nominal defendant. Perhaps 
it could have been admitted as a party or as an intervenor. It 
should not appear merely as the “real defendant.” But, as held 
by the Circuit Court, a question of its jurisdiction may be enter- 
tained by a court of its own motion. 

Assuming that the claim sued on is really a claim against the 
Government, two statutes are relied on to show that the Circuit 
Court was without jurisdiction. One is Act 26 of the Laws of 
the Republic (1895), which provides that “The Supreme Court 
shall have exclusive jurisdiction to hear and determine * * * 
without the intervention of a jury * * * all claims against 
the Government founded upon any regulation of an Executive 
Department; or upon any contract, express or implied, with the 
Government.” The plaintiffs contend, in the first place, that 
this Act is unconstitutional, because the Constitution provides 
(in Art. 6) that “the right of trial by jury in all cases in which 
it has been heretofore used shall remain inviolable” (except in 
certain cases of which this is not one); and jury trials have been 
“heretofore used” in cases of this kind under previous statutes 
(Civ. Code, Sec. 829, and Laws of 1888, Ch. 51). A sufficient 
answer to this contention is, that the Government cannot be sued 
except by its own consent, and if it consents to be sued at all, 
it may do so upon such terms and conditions as it pleases. 

Plaintiffs contend, in the second place, that Act 26, in so far 
as it is involved in the present case, is copied from the United 
States statute (U. S. Rev. Sts., Sec. 1059) relating to the Court 
of Claims (which corresponds to our Supreme Court in cases 
of this kind); that the Supreme Court of the United States has 
decided that a claim of the kind in question was not within 
the jurisdiction of the Court of Claims (Nichols v. U. 8., 7 
Wall. 122); and that when the legislature of one State adopts 
a statute of another State it adopts also the construction placed 
upon such statute by the courts of the State from which it was 
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taken. We do not understand the decisions of the United 
States Supreme Court in the case above cited to go as far as 
plaintiffs contend. The court based its decision on several 
grounds, only one of which related to the jurisdiction of the 
Court of Claims, and on that point the court based its decision, 
not on the ground that the provisions of the statute relating to 
the Court of Claims were not broad enough to include cases of 
the kind now in question, but that Congress by other legislation 
(which has not been adopted by the Hawaiian Legislature) 
showed an intention that such claims should not be included 
within the jurisdiction of the Court of Claims. 

The other statute relied on by the Government is Sec. 524 
of the Civil Code, which reads as follows: “All moneys paid for 
unascertained duties, or for duties paid under protest against 
the rate, or amount of duties charged, shall be kept and disposed 
of as other moneys paid for duties, and shall not be held by the 
collector to await the ascertainment of duties, or the result of 
any litigation in relation to the rate or amount of duty legally 
chargeable and collectable in any case where money is so paid; 
but whenever it shall be shown to the satisfaction of the Minister 
of Finance that in any such case more money has been paid 
to the collector than the law requires, he shall refund the same 
out of any moneys in the treasury, not otherwise appropriated.” 

The argument is that the collector is the mere agent of the 
Minister of Finance, and is obliged by this section of the code 
to pay over to him all moneys collected as duties, and conse- 
quently that he can be under no obligation himself to refund 
any such moneys, even though illegally exacted, to the importers, 
and that a claim for such moneys must therefore be pursued, if 
at all, against the Government. In reply to this argument, the 
plaintiffs contend that this section of the code is merely a regula- 
tion between the Collector-General and the Minister of Finance, 
and in no way interferes with or impairs the rights of third 
parties. It seems that this statute also was taken from the 
United States statutes (5 Sts. at Large, p. 348). There is also 
a decision of the Supreme Court of the United States construing 
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it. Cary v. Curtis, 3 How. 236, cited with approval in Nichols 
v. U. S., supra. Ina lengthy decision in which the court con- 
siders the argument now relied on by the plaintiffs upon the point 
in question, as well as nearly all the arguments made in this case, 
the conclusion was reached that the statute in question prevented 
suits against the collector in cases of this kind. The reasoning 
is as follows: Regarding the collector as an agent, moneys 
illegally received by him as duties, if paid without protest, may 
be paid over by him to his principal, and there is no obligation 
on his part to refund the moneys to the party paying them; but 
if the moneys are paid under protest, it is the duty of the col- 
lector, in the absence of a statute to the contrary, to refund 
them, and he may refund them or retain them to await the 
result of a suit, and thus have the means of reimbursing himself 
in case judgment should be rendered against him; such suit 
would be a common law action upon a promise implied from thie 
duty to refund what is illegally exacted. Elliott v. Swartwout, ` 
10 Pet. 137. But the Act of Congress, corresponding to Section 
524 of our Civil Code, by requiring the collector to pay the 
moneys received over to his superior, removed the sole ground 
from which the promise was implied, namely, the duty to refund, 
for he could not refund if he was obliged to pay the money over 
to his superior. No common law action, therefore, could in 
such case be brought against the collector. An action could be 
brought, if at all, against the Government only, and then neces- 
sarily only by permission of the Government, and in such man- 
ner and in such courts as it should prescribe. Cary v. Curtis, 
supra. In consequence of this decision, Congress altered the 
law so as to permit suits against the collector, notwithstanding 
his obligation to pay the moneys collected over to his superior, 
5 Sts. at Large, p. 349, note, and p. 727; Arnson v. Murphy, 
109 U. S. 238. But the suits permitted by this Act against the 
collector were regarded, not as common Jaw suits, but as actions 
against the Government, permitted to be brought against the 
collector as matter of favor. Nichols v. U. K., supra. After- 
wards the statute was again altered, taking away the right to 
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sue the collector (26 Sts. at Larg&, p. 141), and providing other 
methods for the determination of such claims. (Ib. p. 137, 138). 
The decision in Cary v. Curtis is conclusive against the juris- 
diction of the Circuit Court, if we follow the principle urged by 
the plaintiffs that when one state adopts the statute of another 
state it also adopts the construction put upon it by the courts 
of the latter state. The fact that cases of this kind have been 
brought against the collector, or that other officers of the Gov- 
ernment have been made the nominal defendants in the past 
in somewhat similar cases is not sufficient ground for authorizing 
suits to be so brought now. Indeed, there has been no uniform 
practice in this respect in the past. In some cases the suits have 
been brought against the Government, in other cases against 
the officers. The question whether they might properly be 
brought against the officers has never been raised or decided, 
so far as we know. We believe the practice of so bringing such 
suits arose in consequence of the difficulty or inconvenience of 
obtaining the permission of the King in Privy Council, formerly 
required. But whoever were made defendants in such cases, the 
suits were generally regarded and treated as suits against the 
Government, and the claims as claims against the Govern- 
ment, and were defended by the Government. We need 
not review the cases to ascertain whether the suits were 
properly brought, or how they should have been brought under 
the circumstances involved in them respectively, and in the light 
of ‘the statutes applicable to them, and the reasoning of the 
United States decisions above cited. The only case, so far as 
we know, in which a question of this kind was actually raised, 
was one in which the officer was plaintiff (Cleghorn, Collector 
Gen’l, v. Macfarlane, 7 Haw. 314), and in that case the court 
held that the suit should have been brought in the name of the 
Government. 

After all, the main question is, is the claim sued on a claim 
against the Government? It is so treated by the plaintiffs them- 
selves. Service of process was made on the Deputy Collector, 
that is, as a representative of the Government. There is indeed 
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no pretense that the suit is against the Collector personally, or 
that the judgment, if any, would be paid by any one but the 
Government. Such suits have always been regarded in these 
islands as upon claims against the Government. See Bowler v. 
Board of Immigration, 7 Haw. 715. In the cases above cited, 
decided by the United States Supreme Court, claims of this 
character under similar statutes were held to be claims against 
the Government and to be the subject of suit, whether against 
the Government directly or through the Collector, only by per- 
mission of the Government in the exercise of its right to be 
exempt from suit altogether, or to submit to suit only upon such 
terms as it should prescribe. 

We are of the opinion that the subject of the action is a claim 
against the Government, and that the Circuit Court is without ` 
jurisdiction to hear and determine it. 

The exceptions are overruled. 

Kinney & Ballou, for plaintiffs. 

Dep. Atty. Gen’l E. P. Dole, for the Government. 
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J. R. WILSON v. L. A. ANDREWS, Sheriff of Hawaii. 
APPEAL FROM District Court, Sourn Hiro, Hawan. 
Susmitrep Maron 25, 1897. Dercipep Marcu 29, 1897. 


Jupp, C.J., Frear anp Wuna, JJ. 


An appeal having come tə this court by plaintiff on a point of law, 
from the District Court of South Hilo, Hawaii, in which it appears 
that a “motion” to dismiss was made and sustained, on the ground 
that a former judgment of that court had decided the ownership 
of the money sued for, this court reversed the decision of the 
district magistrate on the ground that the former judgment was 
not sufficiently pleaded in form or substance, and remitted the case 
to the District Court for further proceedings. 


OPINION OF THE COURT BY JUDD, C.J. 


This case is assumpsit for money had and received, and the 
complaint alleges that of the sum of $124.38 sued for, twenty- 
five dollars was the lawful property of the plaintiff Wilson, the 
same having been unlawfully seized and taken by the sheriff 
(defendant) from an employee of plaintiff under a writ of 
attachment issued out of the District Court of South Hilo, 
Hawaii, directing the sheriff to attach and carefully keep the 
property of one Bevan Montague until further order of the 
court; and that eleven 63-100 dollars of the sum sued for was 
the property of one Wilfred Burns assigned to the plaintiff and 
seized by defendant in the same manner and under the same 
authority; and that thirty-three 75-100 dollars of the sum sued 
for was also the property of one Wilfred Burns assigned to the 
plaintiff and seized by defendant under the same authority; 
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and that fifty-four dollars of the sum sued for was the property 
of Wilfred Burns assigned to plaintiff and seized by the defend- 
ant under the same authority. 

Counsel for defendant made a motion to dismiss the action 
on the grounds: (1) that it appeared of record in that court 
that the question of ownership of this money had been directly 
decided by the court, and that the time of appeal had elapsed 
and that the plaintiff should be deemed res adjudicata; (2) 
that the plea of property in a third person is not good, after a 
final judgment not appealed from; (3) that a judgment of the 
court, in an action wherein A. Rosehill was plaintiff and Bevan 
Montague defendant, involving the same subject matter in 
which the plaintiff (J. R. Wilson) gave testimony and sought 
to recover certain sums therein contended for, awarded all the 
money therein involved to A. Rosehill, and the action is barred 
by the judgment in the former case involving the same question 
and the same subject matter, and is res adjudicata against 
defendant, &c.; (4) states a ground similar to the preceding. 
The court sustained the motion and dismissed the action. 
Whereupon the plaintiff appealed on the point of law to this 
court. 

The former judgment relied on by the defendant is not prop- 
erly pleaded in form and is not set forth with sufficient fulness 
to show that it is a bar to the present suit. The motion to dismiss 
the action should therefore have been overruled. The judg- 
ment of the district magistrate is reversed and the case is re- 
mitted to the District Court of South Hilo, Hawaii, for such 
further proceedings as may be proper. 

W. S. Wise, for plaintiff. 

G. F. Little, for defendant. 
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REPUBLIC OF HAWAII v. F. E. HIME. 
APPEAL FROM District Court, Warituxu, Mavr. 
Supsirrep Marcu 22, 1897. Decipep Maron 31, 1897. 


Jupp, C.J., Frear anp Warme, JJ. 


On the evidence, the substance of which is set forth in the opinion, the 
court held that the district magistrate did not err as matter of law 
in finding that a sale of spirituous liquors took place at Lahaina, 
Maui, where they were o.uered, and not at Honolulu, whence they 
were sent, 


OPINION OF THE COURT BY FRBAR, J. 


This is an appeal on points of law from a decision of the 
District Magistrate of Wailuku, Maui, finding defendant guilty 
of the offense of selling spirituous liquors without a license at 
Lahaina, Maui. The gist of the points relied on is that there 
is no evidence of a sale at Lahaina. The contention is that 
the evidence shows a sale at Honolulu, Oahu, only. 

The facts are substantially as follows: The defendant was 
an agent and keeper of a store at Lahaina for H. Hackfeld & 
Co., of Honolulu. One Shimisaki was a clerk in the store at 
Lahaina, under the defendant and subject to his orders. One 
Shimbo ordered a tub of saki through Shimisaki. He did not 
know where Shimisaki was to get it. Shimisaki wrote for the 
saki. A tub of saki arrived a few days later from Honolulu 
on a vessel of the Inter-Island Steam Navigation Company, 
common carriers, and the defendant received from H. Hack- 
feld & Co. a shipping receipt, the material portion of which 
reads as follows: “Received of H. Hackfeld & Co., in ap- 
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parent good order on board the Noeau the following packages, 
contents unknown, to be delivered in like good order at 
Lahaina.” Then follow the clauses limiting the liability of the 
carrier, and below, in the blank space for the description of the 
packages, the words, “Shimbo. 1 Tub Sake.” The defendant 
delivered this shipping receipt to Shimisaki who, acting under 
defendant’s instructions, delivered it to Shimbo and received 
from him at the same time the price of the saki. The money 
was put in the cash drawer of the store. Shimbo took the 
receipt to the wharf, got the saki, and paid the freight thereon. 
No bill for the saki was sent from Honolulu. This was one 
of several similar sales made in connection with the same ship- 
ment, and a similar course of dealing appears to have gone on 
for some time. According to Shimisaki, on two occasions no 
receipts came from H. Hackfeld & Co., and the saki was 
delivered by the carrier on instructions from the defendant. 
The defendant was accustomed to exercise his discretion as to 
the delivery of the saki to the buyer. Sometimes he would 
let the buyer have it only on payment; at other times on credit. 
He worked on a salary and received no commissions. He kept 
a special book for consignments of liquor. He had no license 
for the sale of spirituous liquors. H. Hackfeld & Co. had such 
a license at Honolulu. 

The question is not, did the sale take place at Lahaina, but 
was there sufficient evidence to support a finding that the sale 
took place there? In other words, could the magistrate, in 
passing upon the facts as a jury would, find upon any reason- 
able view of the evidence that the sale took place at Lahaina? 
Defendant contends that the setting apart or appropriation of 
a particular tub of saki for the purchaser and the delivery 
thereof to the common carrier at Honolulu was a delivery to 
the purchaser and that thereupon the title or property or jus 
disponendi passed from the seller to the purchaser, thus com- 
pleting the sale at Honolulu, subject only to the right of stop- 
page in transitu, and cites a number of cases, which, with 
other cases, may be found cited in 11 Am. & Eng. Enc. of 
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Law, 741, and 21 Ib. 511, to the effect that, in cases of sales 
of intoxicating liquors as in cases of sales of other commodities, 
“a delivery to a carrier, as directed by the purchaser, or as war- 
ranted by custom and usage, is such an appropriation as to biad 
the vendor, and make the goods the property of the vendee 
from the moment of such delivery.” Benj. on Sales, Bennett’s 
notes, 312. But this is merely a rule of “construction adopted 
for the purpose of ascertaining the real intention of the par- 
ties,” and “however definite and complete may be the deter- 
mination of election on the part of the vendor, when the con- 
tract has left him the choice of appropriation, the property will 
not pass if his acts show clearly his purpose to retain the owner- 
ship, notwithstanding such appropriation.” Ib. Sec. 381. The 
question is one of intention. The courts all agree on this. 
- They differ merely as to what facts are sufficient or necessary 
to prove or disprove a particular intention. We may assume 
that, as contended, by the weight of authority, though there 
is distinguished authority to the contrary, a delivery of goods, 
©. O. D., in pursuance of an order, to a common carrier, co%- 
signed to the buyer, the buyer to pay freight, shows an inten- 
tion to reserve only the possession until payment, and is not 
sufficient to show an intention to reserve the title. But the 
present is not a simple case of that kind. In the present case, 
the purchaser did not send the order to Honolulu; he ordered 
through the storekeeper at Lahaina; he says he did not know 
where the liquor was to be obtained. The shipping receipt was 
not indorsed to him; it was not even sent to him. It was sim- 
ply an acknowledgment of a receipt from H. Hackfeld & Co., of 
a package to be delivered at Lahaina. The fact that the pack- 
age was marked “Shimbo” and was so described in the receipt, 
would not be sufficient to entitle him to get it. Even if the 
receipt had been indorsed to him and sent to him, yet if its use 
to obtain the property were conditional upon his payment of 
the price or acceptance of a draft for its amount, the title would 
not pass until he performed the condition. The fact that the 
bill of lading or shipping receipt was sent to H. Hackfeld & 
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Co.’s agent instead of to Shimbo himself, may be regarded as 
strong evidence that the jus disponendi was not intended to 
pass until payment of the price or some satisfactory arrange- 
ment was made therefor with the defendant. Such was the 
view taken in Shepherd r. Harrison, L. R. 5 H. L. 116, a lead- 
ing case on this subject. See also er parte Banner, L. R. 2 
Ch. D. 278. This view is strengthened by the further fact 
that the defendant was accustomed to decide whether the sale 
should be for cash or on credit, and by the further fact, if fact 
it be, that in other similar cases, the saki had been delivered in 
the absence of the shipping receipt on defendant’s instructions. 

In Merchant’s National Bank v. Bangs, 102 Mass. 291, the 
court held that under circumstances somewhat similar to those 
involved in the case at bar, the question whether the property 
passed at the time of shipment, was a question for the jury, 
and that the trial court erred in holding as matter of law that 
the property had not passed. We are of the opinion that, in 
view of the evidence in this case, however correct may be the 
law relied on by the defendant, the decision of the District 
Magistrate cannot be reversed as unsupported by the evidence. 
It will be unnecessary to discuss The King v. Gaspar, 8 Haw. 
233, and The Queen v. San Tana, 9 Haw. 106, referred to by 
counsel. 

The judgment appealed from is affirmed. 

Dep. Atty. Gen’l E. P. Dole, for prosecution, 

Kinney & Ballou, for defendant. 
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J. S. CANAIRO, MANOEL BRANCO, J. R. GASPAR, 
JOHN ANTONIO, JOSE DE MENDONCA, FRAN- 
CIS MARTINS and SANT’ ANNA, Plaintiffs, v. JOSE 
G. SERRAO, JOSE JOAQUIN FORTADO, JACIN- 
THO M. GOUVEA and ANTONE CARVALHO, De- 
fendants. 


INFORMATION FoR A Writ or Quo WaRRANTO. 
Susmrrren Marcu 19, 1897. Decipep Marcu 31, 1897. 


Jupp, C.J., Frear anp Wurtine, JJ. 


The dey for the annual meeting of a corporation was fixed by the 
by-laws. The directors changed the day fixed and named another 
day, and caused notice to be sent to the stockholders that the 
annual meeting would be held on the day named by them. 


Held, that without the consent and approval of all the stockholders 
the meeting held on that day was illegal. 


Held, that the directors have no power or authority, without the con- 
sent of all the stockholders, to al‘er or change the by-laws of a 
corporation, nor to change the day of the annual meeting if fixed 
by the by-laws. The power to change, alter or amend the by-laws 
is in the stockholders. 


Held, that officers elected at such illegal meeting were in office un- 
lawfully, and could be ousted by quo warranto. 


Held, that to obtain a writ of quo warranto, a formal petition duly 
verified must be filed; an information without such petition is 
insufficient to cause the writ to issue under our statutes and prac- 
tice. That a writ of quo warranto must be issued in the name of 
the sovereign. 


Held, that where on quo warranto it appears that the persons against 
whom the writ is directed were not legally elected officers of a 
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corporation, or hold office unlawfully, the court or judge has power 
under our statutes to order the corporation to hold a new e.ection 
and call a meeting of stockholders for that purpose, and need not 
refer the petitioners to the remedy by mandamus. 


OPINION OF THE COURT BY WHITING, J. 


The affidavit of J. S. Canairo sets forth in substance that he 
is a stockholder in the Portuguese Sugar Mill Company, Lim- 
ited (a corporation), with a capital stock of $30,000 dollars, 
divided into 60 shares of $500 each; that 57 shares onlv have 
been legally sold, and the plaintiffs hold a majority thereof, to 
wit, 29 shares; the officers are a president, vice-president, secre- 
tary, treasurer and auditor, who constitute the board of directors, 
and the business of the company is committed to their charge. 
That by Sec. 3, Art. VI. of the by-laws, “all the business trans- 
actions must be agreed upon by all the members of the board 
of directors, in case they cannot agree, it shall be submitted 
to the general assembly for a final decision.” That the by- 
laws provide for an annual mecting of shareholders in Jaunary 
of each year (the by-laws fix the date of the annual meeting at 
January 15 of each year), and all the shareholders shall ne 
notified by the secretary two weeks prior thereto by leter. 
Affiant further sets forth that defendants or some of them 
published a notice in the newspapers that the annual meeting 
of 1897 would be held on January 17; and that letters seat 
to shareholders by defendants or some of them gave notice to 
appear for their annual meeting on January 16, 18!7. That 
on January 16, 1897, the defendants who represented a minority 
of the shares, unlawfully and in violation of the hy-laws, held 
a pretended meeting and election of the following officers: J. 
G. Serrao, president (one of the defendants); J. S. Canairo, 
vice-president (one of the plaintiffs); Antone Carvalho, secre- 
tary (a defendant); J. J. Fortado, treasurer (a defend- 
ant); J. M. Gouvea, auditor (a defendant), and that 
these officers assumed the duties of officers of the company, 
but that this assumption of control is contrary to the rights of 
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plaintiffs, and in violation of the by-laws of the company, and 
in violation of law; and that the same will result in the injury 
and irreparable damage to the plaintiffs, who are a majority of 
the shareholders: and also injury and damage to the business 
of the corporation and its sugar mill plant. Further, that the 
defendants, who pretend to be directors, have fraudulently and 
in violation of the by-laws, against the will and over the pro- 
test of a majority of the shareholders, unlawfully sold three 
shares of the capital stock, Nos. 60, 61 and 62, December 15, 
1896, to one Nuno Fernandez, for the purpose, under colorable 
title, of controlling sufficient of the shares favorable to defend- 
ants and fraudulently secure their election as officers. Further, 
that on January 16, 1897, a majority of the shareholders (mean- 
ing the plaintiffs) assembled, a quorum being present, and 
elected J. S. Canairo, president, Manoel Branco, vice-president, 
J. R. Gaspar, treasurer, Joao Antonio, secretary (who was secre- 
tary in 1896), Jose Mendonca, auditor, and that these officers 
constitute the regularly and lawfully elected board of directors. 
Further, that defendants, without right or title, unlawfully 
and fraudulently prevent the plaintiffs from entering upon 
their respective duties as such officers. Wherefore plaintiffs 
pray for a writ of quo warranto against defendants and each 
of them to— 

1. Show by what authority they hold their respective offices 
and exercise the powers and duties of directors, officers and 
managers of this corporation. 

2. To show cause why a judgment of ouster should not be 
rendered against them and each of them. 

3. And why the plaintiffs and each of them be not put in 
possession of the management and control of the business af- 
fairs of said company by virtue of their election to offices here- 
inbefore mentioned. 

4. For production of books and documents of the company, 
and that the legality of the election be tested. 

5. And for an injunction against defendants from acting es 
officers. 
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The defendants in their answer deny that the capital stock 
of the company thus far legally sold is 57 shares, deny that 29 
shares is a majority of the stock; admit that letters were issued 
to the shareholders of the said company to attend the annual 
meeting on January 16, 1897, and allege that said notices were 
given in compliance with the by-laws of the said corporation. 
Further allege that at said meeting on January 16, 1897, these 
defendants were duly elected as officers of said corporation, at 
which meeting the holders of a majority of the shares of the 
capital stock were present, and that defendants were elected 
by a majority vote of all stock so present. They deny that said 
election was fraudulent and illegal, but allege that it was held 
in strict conformity with law and the by-laws of the company, 
and that they are the duly and legally elected officers of the 
company. They deny that plaintiffs are duly elected officers or 
officers at all of the company, and that the meeting and election 
of officers was invalid and void. They deny any false or fraudu- 
lent sale of three shares or any shares of stock. And pray that 
they be confirmed in their offices. 

After full hearing, the presiding circuit judge found for the 
plaintiffs and ordered “a new election of officers to hold office for 
the year 1897, such election to take place within one month 
from the first day of March, 1897, the officers elected for the 
year 1896 to act until their successors are elected.” 

The law and proceedings in quo warranto are set forth in 
Chap. 39, Laws of 1876 (Comp. Laws, p. 593). Of the Writ 
of Quo Warranto. Sec. 36. This is an order issuing in the 
name of the sovereign, * * * directed to a person who 
claims or usurps an office in a corporation, inquiring by what 
authority he claims to hold such office. 

Sec. 38. The order is obtained by petition * * set- 
ting out facts sufficient to show a right to the order, and sworn 
to if the application is made by a private individual. 

See. 39. The party to whom an order is directed shall file his 
answer in writing, within the time limited by the order, and 
state the authority under which he claims to act. 


* 
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Sec. 40. If the party to whom the order is directed does not 
answer within the time allowed, the court or justice, as the case 
may be, shall declare him not qualified to fill the office of 
which he performs the duties, and shall forbid him to perform 
them any longer, * * * and shall direct the corporation 
to procecd to a new appointment. 


Sce. 41. But if the person to whom the order is directed 
answer within the time allowed, judgment shall be pronounced 
upon the answer in a summary manner, and after hearing the 
parties, if the court or judge who issued the order thinks that the 
person to whom the mandate was directed has usurped the office 
which he holds, or that he continues in it unlawfully, judgment 
shall le rendered against him in the manner provided in the 
preceding article, otherwise the petition shall be dismissed. * * * 


Sec. 42. In all cases contemplated by this article (Art. 4, 
Writ of Quo Warranto), judgment shall be given according to 
the ı ature of the complaint. 

The by-laws of the corporation provided that the annual 
meetit œ should be held on January 15 of each year, and the 
secretary should notify each stockholder of the meeting two 
weel:s beforehand. 


The evidence shows (1) a notice by the secretary, Joao An- 
tonio, dated December 12, 1896, calling the annual meeting for 
January 16, 1897, and published in the “O Luso” newspaper 
published in Tlonolulu on December 24, 1896. 

(2) That the secretary, Antonio, sent written notices dated 
December 30, 1896, to individnal shareholders that the annual 
meeting was to be held on January 16, 1897, some of these 
notices contained the further notice that the date of the annual 
meeting for 1897 had been changed from January 15, fixed 
by the by-laws, to January 16, 1897, by order of the directors 
at a mecting held on December 27, 1896. 

(3) That the directors did, on December. 27, 1896, vote to 
change the day of the annual meeting for 1897 from January 
15 to January 16, 1897. January 15th, 1897, fell on a Friday. 
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(4) That the president, J. G. Serrao, published notices in the 
Hilo newspapers that the annual meeting would be held on Jan- 
uary 17, 1897, signed by him as president. 

On January 16, 1897, the shareholders assembled at about 
six o’clock p. m., among whom were present J. G. Serrao, the 
president, and Joao Antonio, the secretary. The president 
called the meeting to order and directed the secretary to call 
the roll, but the secretary objected and finally refused, placed 
his books on the table and retired from the room. The secretary 
held four shares, and on his leaving there were represented 
by shareholders and proxies 31 shares; of these Nuno Fer- 
nandez held and voted three shares which the plaintiffs claim 
were fraudulently and illegally issued. This meeting proceeded 
to business and elected the defendants as officers and directors 
as specified in the pleadings, and adjourned. Immediately 
thereafter the other stockholders, the present petitioners repre- 
senting 29 shares, organized a meeting presided over by J. S. 
Canairo, and elected certain officers, who now claim to be the 
legal officers, and are part of the plaintiffs named. One of 
the shares held by Mendonca, who was elected in this second 
meeting as an officer, is claimed by the defendants to have been 
illegally issued and voted. 

The defendants claim their offices by virtue of their election 
thereto at the meeting presided over by J. G. Serrao, which 
they claim was the legal annual meeting, while the plaintiffs 
claim that the meeting was illegal and contrary to the by-laws. 

This meeting was clearly illegal, for it was not called for nor 
held on the day fixed by the by-laws, to wit, January 15, 1897, 
and the action of the directors was illegal and without authority 
of law or of the by-laws. The directors have no right or 
authority to alter or amend the by-laws, that power being in 
the stockholders. Directors cannot change the day of the an- 
nual meeting of the stockholders, without the consent or ap- 
proval of all the stockholders, and such certainly is not the 
case here. The defendants therefore are not legally entitled 
to hold the offices by them claimed by virtue of such election. 
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State of Nevada v. McCullough, 3 Nev. 202. 
The San Buenaventura Min. Co. vt. Vassault, 50 Cal. 534. 
The People v. Bd. of Governors of Albuny, 61 Barb. 397. 


The officers whom the plaintiffs claim are entitled to act and 
be put in charge of the business of the corporation have no legal 
right or title to act as such, for the meeting at which they 
claim to be elected was as clearly illegal and without authority 
as the one presided over by J. G. Serrao, the president of the 
corporation at the time, and who, if any, was the proper officer 
to call a meeting to order. Further, the refusal to enter the 
called meeting of January 16, 1897, may have been within 
the rights and powers of J. S. Canairo and the others with him, 
but there was no right or authority in him and them to await 
the closing of the regular meeting (although illegal as to the 
time of holding and the manner of calling, and changing of date, 
&c.), at which the regular president acted, and the secretary 
appeared and produced the books of the corporation but after- 
wards left, and then hold a meeting by themselves; their acts 
and meeting were void. 

The presiding Circuit Judge, presumably from his order, 
found that neither set of officers are entitled to hold office, and 
consequently made the order for a new election by the corpora- 
tion. It is claimed by defendants that this order was wrong 
and extra judicial on the ground that the corporation had 
adopted and was governed by a constitution and by-laws which 
provided for calling of elections, and there being no allegation 
that the officer whose duty it was and is to call such election had 
neglected or refused so to do, it is presumed that he will do 
his duty. When he neglects or refuses to do so, any party 
aggrieved thereby have their proper remedy by writ of man- 
damus. 

Counsel must have overlooked our Hawaiian statute of the 
Writ of Quo Warranto, quoted above, Sec. 41 and Sec. 40, 
where it is provided that if the officer of the corporation to 
whom the writ is directed holds his office unlawfully, the court 
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shall declare him not qualified to fill the office of which he 
performs the duties, and shall forbid him to perform them any 
longer, and shall direct the corporation to proceed to a new 
appointment, 

The Circuit Judge had the power to order a new election, 
and was correct in deciding that the officers for the year 1896 
hold over until new and legally elected officers are appointed. 

The defendants also moved to dismiss the information, claim- 
ing that it is not in conformity with law, and irregular on ‘ts 
face, and that there is no petition for a writ of quo warranto. 

There are many faults in the pleadings of the plaintiffs. There 
is no petition. The law requires a petition, which should be 
addressed to the court or judge, and be properly verified, and 
the affidavit of one of the petitioners cannot take the plave 
of the petition, although perfectly proper to be used to base the 
petition on. The title to the present affidavit or information 
sets forth seven names as plaintiffs, but nowhere in the affidavit 
does it appear what interest two of the plaintiffs have in the 
subject matter. The affidavit sets forth the election of five of 
the plaintiffs to offices in the company and prays that the 
plaintiffs and each of them (seven) be put in control of the 
business and affairs of the company by virtue of this election 
to the offices referred to. The deponent for and on behalf of 
himself and his co-defendants prays, &c.; this is a clerical 
error undoubtedly, but shows the necessity of greater care in 
drafting pleadings. The law requires the writ to issue in the 
name of the sovereign, which is the Republic of Hawaii, but 
that was not done in this case, for the writ does not show that it 
issued in the name of any one, not even in the name of the court. 

The course pursued by the plaintiffs in their pleadings is not 
in accordance with our law and practice, and no writ should 
have issued on them. But from the evidence we are made 
aware of the great injury that may result to many innocent 
shareholders in their rights, and also danger of loss of their 
property, and decide that we will not dismiss the case and cause 
a long delay by the bringing of new and properly drawn plead- 
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ings, where the result would be the same, that is, the ordering 
of a new election of officers by the corporation. We therefore 
order each party to pay their own costs; costs of both Circuit 
and Supreme Courts to be divided. 

It is not now necessary to decide the other points raised, and 
especially the question whether certificates of stock were legally 
issued to Nuno Fernandez and Jose de Mendonca. 

The appeal is not sustained, and the case is remanded to the 
Circuit Judge for further proceedings on the order made by 
him. 

G. F. Little, for plaintiffs. 

D. H. Hitchcock, W. S. Wise and F. M. Wakefield, for 
defendants. 


C. H. ROSE v. YOSHIMURA, CHOCK TONG, C. FOOK 
WO, C. DING SING and ©. YICK LEONG. 


Excertions FROM Circuit Court, First Crrcurr. 
Scusmitrep Marca 25, 1897. Decipep Arr 1, 1897. 


Jupp, C.J., Frear anp Warna, JJ. 


A Land Commission Award to L. was dated prior to a Land Commission 
Award to K. covering in part the same land; but the survey on 
which K.’s award was made was dated prior to the survey on which 
L.’3 award was made. Held, the earlier award, not the earlier sur- 
vey, determined the title to the land. 


OPINION OF THE COURT. 


After due consideration, we are of the opinion that the 
decision of the Circuit Court is correct, and we adopt the 
opinion of the Circuit Judge, which is as follows: 
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“This is an action of ejectment wherein plaintiff seeks tu 
have restitution of a certain parcel of land, containing an area 
of 450 square feet, situated at Kamanuwai, Honolulu, Oahu, 
and in the declaration more particularly described. Plaintiff 
claims under Land Commission Award 1700 to Liaikulani, and 
also by adverse possession. Defendants claim under Land Com- 
mission Award 6245 to Kalaeokekoi, and admit that they are 
in possession of the disputed premises. 

“As to the documentary title, the facts, which are undis- 
puted, are as follows: Plaintiff holds by mesne conveyances a 
portion of the land described in Land Commission Award 1700, 
dated August 10, 1852, upon which was based Royal Patent 
1971, dated May 14, 1855; the original survey of this land 
was made July 29, 1852. Defendant holds by mesne convey- 
ances a portion of the land covered by Land Commission Award 
6245, dated March 3, 1854, upon which was based Royal Patent 
1985, dated June 6, 1855; the original survey for the latter 
award was made July 17, 1851. The descriptions contained in 
the two awards overlap to the extent of the triangular pieve 
now in dispute, and the question is, to whom does that piece 
belong? To those holding under Land Commission Award 
1700, or to those holding under Land Commission Award 6245? 

“Plaintiff’s award, it is thus to be seen, was issued before 
that of defendants; plaintiff’s patent also was issued before that 
of defendants; but defendants’ original survey was made before 
that of plaintiff. Counsel for defendants concedes that, were 
it not for the fact that defendants’ survey is the earlier, judg- 
ment should be entered herein for plaintiff on the strength of 
his prior award and patent, but contends that upon the com- 
pletion of defendants’ survey the title to the land in question 
vested in those under whom the defendants claim, and that 
therefore the award subsequently made to plaintiff’s awardee 
is void and of no effect, so far as it purports to grant the same 
land. 

“The American decisions cited hy defendants’ counsel in sup- 
port of this contention are based, some on treaties and the 
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others on special statutes bearing on the subject, and conse- 
quently furnish no assistance in a determination of the present 
ease. We have no such treaties or statutes. 

“As I understand the history of land titles in this country, 
no such effect, as claimed, can be given to the mere survey of 
a piece of land. Our Supreme Court has held that neither the 
Mahele itself (6 Haw. 67) nor an application for an award 
(3 Haw. 635) gave any title, and that until an award was made 
by the Board of Land Commissioners, or by the Minister of 
the Interior (after 1860), the land must be considered to still 
belong to the government. 

“In the ‘Principles Adopted by the Board of Commission- 
ers,’ ete., the only reference to surveys is the following: ‘7th. 
Connected with each claim for land is its configuration and 
superficial contents, without the ascertainment and demarkation 
of which it were impossible to make an award, or to quiet the 
title as between neighboring proprietors. The Board is there- 
fore under the necessity of causing each piece of land to be 
surveyed, at the claimant’s expense, before awarding upon it. 
This is clearly contemplated by the 12th section of the law, 
among the expenses incidental to the proposed investigation.’ 

“As I read this section, there was no intention on the part 
of either the commissioners or the legislature that the survey, 
without an award, should be binding either upon the government 
or the claimant; on the contrary, I think that it clearly appears 
that the Board was to have the power to continue its investi- 
gation upon any claim even after the survey was complete, 
and thereafter to make its award as it saw fit. Nor is anything 
to the contrary to be found in said ‘Principles’ or in any other 
law or decision of ours. 

“In my opinion, Land Commission Award 1700 did pass the 
title to the land in controversy to Liaikulani, the original pat- 
entee, and this award being of earlier date than that to Kalaeo- 
kekoi, those who now claim under the latter patentee have no 
title to the said land. 

“In view of this conclusion, it becomes unnecessary to pass 
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upon plaintifi’s claim of adverse possession. Let judgment be 
entered for plaintiff for restitution of the property claimed, and 
for costs as taxed by the clerk.” 

The exceptions are overruled and the judgment for the plain- 
tiff is affirmed. 

A. G. M. Robertson, for plaintiff. 

W. R. Castle and E. Johnson, for defendants. 


IN RE ESTATE OF BERNICE PAUAHI BISHOP. 


APPEAL FROM A Decision or Cures Justice Jupp, wHo Re- 


SERVED ALL QUESTIONS OF JURISDICTION. 
SUBMITTED Apri 3, 1897. Dromen Arr 17, 1897. 


Frear anp Wuirtne, JJ., axp Crircuir Jupar Carter, IN 


PLACE OF JUDD, C.J., DISQUALIFIED. 


No appeal now lies from a decision of a Justice of the Supreme Court 
to the Supreme Court, such appeal having been taken away by 
Chap. 109, Session Laws of 1892. 


Where jurisdiction is not conferred on a tribunal by law, it cannot 
be conferred by consent of parties. A judicial officer, havirg no 
jurisdiction over the subject matter, cannot acquire jurisdiction by 
consent of parties, nor can such jurisdiction be conferred by a tes- 
tator by the terms of his will. 


Neither the Supreme Court, nor a Justice thereof at chambers, have 
original jurisdiction in probate and equity. 


OPINION OF THE COURT BY WHITING, J. 


By the will of Bernice Pauahi Bishop, a bequest and devise 
of property, both real and personal, was made to trustees named 
in the will, for the erection and maintenance of the Kameha- 


meha Schools; and the testatrix, in the 13th section of the 
3 
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will, directed that “my trustees shall annually make a full 
and complete report of all receipts and expenditures, and of 
the conditions of said schools to the Chief Justice of the 
Supreme Court, or other highest judicial officer in this country; 
and shall also file before him annually an inventory of the 
property in their hands and how invested, and to publish the 
same in some newspaper published in Honolulu.” The trus- 
tees made their annual report, and filed the inventory for the 
year 1896, to the Hon. A. Francis Judd, Chief Justice of the 
Supreme Court, and he referred the accounts to a Master who 
made a report thereon. The trustees took exception to the 
Master’s report, and, on a hearing, the Chief Justice sustained 
the Master’s finding and report on a certain part, and the trus- 
tees appeal to this the Supreme Court. 

Before stating and considering the merits of the point ap- 
pealed, two questions arise as to Jurisdiction: 


First. Had the Chief Justice as a Judge or court, any 
power or authority to hear and decide upon the matters sub- 
mitted to him under the will? 

Second. Is there any appeal from the decision of the Chief 
Justice of the Supreme Court to the Supreme Court itself? 

The second question will be first considered and must be 
answered in the negative. 

Prior to the Judiciary Act of 1892, Chap. 57, the Supreme 
Court had original and appellate jurisdiction, and the several 
Justices had original jurisdiction, in probate and equity. By 
that Act the Supreme Court became purely an appellate court, 
and the original probate and equity jurisdiction was taken 
from it and from its several Justices. But by Section 69 of 
said Act, appeals were allowed “from all decisions, if solely 
on points of law, * * * of the Justices of the Supreme 
Court at chambers to the Supreme Court.” This section was 
however amended by Chap. 109, Session Laws of 1892, which 
eliminates and strikes out this provision of the law, and it 
leaves no appeal in such cases. 
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We hold that the trustees have no appeal to this Court from 
the decision rendered by the Chief Justice at chambers. 

As to the first question raised, we are of opinion that the 
Chief Justice had no judicial jurisdiction to hear and deter- 
mine, as a court or judge, the matters presented to him, and at 
most he could be, while acting thereon, a mere arbitrator or 
referee, and the record made cannot be considered as a judicial 
record of the Supreme Court or a Justice thereof, and it is void 
as a judicial decision. Prior to the Act of 1892, Chap. 57, the 
Chief Justice might well have been considered as acting as a 
judge with jurisdiction over the subject matter, for he then 
was invested with original jurisdiction in probate and equity, 
and could hear such matters at chambers, and there was an 
appeal from the decisions rendered by a single Justice to the 
Supreme Court. 

It is claimed that the necessary jurisdiction is conferred on 
the Chief Justice by the will, but this can only be advanced m 
the theory of jurisdiction being conferred by consent of parties. 
Parties can only conter jurisdiction in personam by consent, 
but where the court has no jurisdiction of the subject matter, 
no consent of parties can give jurisdiction. 


12 Am. & Eng. Encye. of Law, 300, ct seq. 


The Judges of the Cireuit Courts at Chambers have original 
jurisdiction in probate and equity, and all such matters pending 
in the Supreme Court were transferred to the Judges of the 
First Circuit Court by the Act of 1892. And I am of opinion 
that the annual accounts of the trustees should have been pre- 
sented to a Judge of the First Circuit Court for settlement, 
as it was one of the matters annually pending in the Supreme 
Court, and so transferred by the Judiciary Act of 1892. Fur- 
ther, the Chief Justice of the Supreme Court being now without 
jurisdiction in this matter, I am of opinion that the language 
in the will (providing for the report to the Chief Justice) “or 
other highest judicial officer in this country” can without 
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forced construction mean “other highest judicial officer” hav- 
ing judicial jurisdiction over the subject matter of the same 
nature as this, that is, annual settlement of trustees’ accounts 
under a will probated heretofore in the Supreme Court; and 
that such highest judicial officer would now be one of the 
Judges of the First Circuit Court. Our procedure and practice 
has been that the probate court in which a will containing 
provisions for trustees to hold and manage the property be- 
queathed for trust purposes, has been probated, retains juris- 
diction over such trusts and requires annual accounts of the 
trustees to be rendered and passed upon. As to trusts other 
than those in probate, a court of equity has general jurisdiction. 
Mr. Justice Frear and Judge Carter, however, desire to express 
no opinion on the views set forth in this paragraph. 

The main question was as to the allowance of commissions 
to the trustees and the construction of the term “general prof- 
its” in relation to the receipts and returns of a cattle ranch. 
This question we decline to decide, in view of the foregoing 
conclusion as to jurisdiction. 

Kinney & Ballou, for appellant. 
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PETER HIGH & CO. v. FRANCIS DUNN and E. H. F. 
WOLTERS. 


APPEAL From Circuit Jupcr, First Crrcrir. 


SUBMITTED APRIL 3, 1897. Decrpep Aprit 27, 1897. 


Frear axnp Waume, JJ., anD Crrcuit Jupcr Carrer, 1n 


PLACE OF JUDD, C.J., ABSENT. 


Ly the terms of a building contract, the architect’s certificate that the 
work was performed to his satisfaction was made a condition pre- 
cedent to the right to payment. The architect refused to give the 
certificate. The contractors then brought their bill in equity to 
compel the architect to give the certificate and the owner to make 
payment, alleging fraud and collusion. Held, the bill was properly 
dismissed on the ground that there was a plain, adequate and com- 
plete remedy at law, so far as there was any remedy at all. 


OPINION OF THE COURT BY FREAR, J. 


The complainants allege in their bill that they entered into 
a written agreement with the defendant Wolters to construct a 
building to be paid for in several instalments, as the work 
progressed, the last “payment to be made after the acceptance 
of the building by the architect” and “provided that in each of 
the said cases the architect shall certify in writing that all the 
work upon the performance of which payment is to become 
due has been done to his satisfaction;” that complainants have 
performed their part of the agreement, but that the defendant 
Dunn, the architect, refuses to accept the building or to certify 
to the performance of the work as provided in the agreement, 
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and that the defendant Wolters refuses to accept the building 
or to pay the balance claimed to be due, and that in so refusing, 
they, the defendants, are acting “fraudulently and collusively.” 
Complainants pray that defendant Dunn be required to deliver 
to them a certificate that the building is constructed according 
tc the agreement and that the same is accepted; also that a 
decree be made declaring that the plaintiffs are entitled to be 
paid by the defendant Wolters the balance claimed to be due 
under the contract. 


The defendants, by way of answer, admit the agreement and 
the refusal to give the certificate and accept the building, but 
deny performance by complainants according to the agreement 
aiid also the allegations of fraud and collusion. They also sub- 
mit that the matters set forth in the bill are all such as can be 
tried and determined at law and that the complainants are not 
entitled to relief in equity in respect thereto. The Circuit 
Judge dismissed the bill on the ground that there was a plain, 
adequate and complete remedy at law, and the case comes here 
on appeal from this decree. 


The general rule in the United States is that in cases of 
this kind the obtaining of the architect’s certificate is ordinarily 
a condition precedent to a right of action, but that either col- 
lusion with the owner or fraud or such gross mistake as would 
imply fraud on the part of the architect will excuse a failure to 
obtain the certificate. The following are a few of the more 
recent cases to this effect. Chism v. Schipper, 51 N. J. L. 1; 
Bachelor v. Kirkbride, 26 Fed. R. 899; Chicago, £e., Co. v. 
Price, 188 U. S, 185; Arnold v. Bournique, 144 Ill. 182; 
Bently v. Davidson, 74 Wis. 420; Hanley v. Walker, 79 
Mich. 607. In England the rule is much the same except that 
tLe fraud of the architect alone may not be considered sufficient 
to excuse a failure to obtain the certificate. But there can be 
no doubt that in England as well as in America the fraudulent 
ecllusion of the architect with the owner is a sufficient excuse 
even in actions at law. Batterburg v. Vyse, 2 Hurl. & C. 42; 
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Clarke v. Watson, 18 C. B. N. S. 278; Stevenson v. Watson, 
L. R. 4 ©. P. Div. 148. 

The argument for the complainants is that, as the procuring 
of the certificate is a condition precedent to the right of action, 
there can be no remedy at law until the certificate is obtained, 
and consequently that, as there is no remedy at law, there must 
be a remedy in equity. There are two answers to this. The 
first is that, as shown by the above cited authorities, there is 
a remedy at law. Complainants rely on Milner v. Field, 5 
Exch. 829, to show that there is no remedy at law. In that 
case the decision is only four lines in length. It may be that 
the character of the pleadings, as, for instance, the failure to 
allege fraud or collusion in the declaration, had something to 
do with the conclusion of the court, but, however that may be, 
if the court did intend to go to the extent to which counsel for 
the complainants now contend it did go, the decision is en- 
titled to no weight in the light of the other English decisions 
above cited, all of which were of later date. 


The other answer to the argument for the complainants is 
that, even if there were no remedy at law, it would not follow 
that there is a remedy in equity. There is a remedy only where 
there is a right. If the parties have bv their contract made the 
right dependent upon the obtaining of the certificate, then 
there is no right without the certificate and consequently no 
remedy—except in case of collusion, on the ground that a 
party cannot set up as a defense a failure (to obtain the certi- 
ficate) of which he is the cause; or in case of fraud, on the 
ground that upon a proper construction of the contract as 
shown by its context and subject matter the failure to obtain 
the certificate was intended by the parties to the contract to 
be a defense only in case the architect should act in good faith. 
The rule is the same in equity as at law. An equity court 
cannot, any more than a law court, make for the parties a 
different contract from that which they have made for them- 
selves. See Scott v. Corporation of Liverpool, 3 De G. & 
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J., 334, 357, 368; Sharpe v. San Paulo R. Co., L. R. 8 Ch., 
App. Cas. 597, 612, 613; Michaels v. Wolf, 136 Ill. G8. 


No case has been adduced in which equity has assumed turis- 
diction in a case of this kind. In Bliss v. Smith, 34 Beav. 
508, it is true, the head note reads: “In building con.racts, 
this court (equity) interferes in two cases, first, where there 
is collusion between the employer and the architect to injure 
the contractor, and secondly, where the accounts are too com- 
plicated to be taken at law.” As matter of fact the relief 
prayed for was not granted but the bill was dismissed beransze 
neither collusion nor complication of accounts was shown. 
Still the jurisdiction was entertained and some of the langage 
of the decision might at first reading appear to support the view 
that collusion alone would be sufficient to give equity jurisdic- 
tion in a case like the present. But that language is somewhat 
obscure and can be correctly understood only when read in 
the light of the rights involved and the relief sought. For 
instance, as to the relief, that was a suit for an accounting, as 
shown by the bill itself, and was so treated as shown by the 
language of the decision and the cases cited. The bill did 
not pray a decree for an execution of a certificate, and nothing 
was said about the power of a court of equity to make such a 
decree in a case like the present. On the contrary so far as 
the certificate was concerned the bill prayed merely that the 
refusal to give it should be declared a fraud and that the court 
should then proceed with the case as if no certificate were re- 
quired, and this is substantially what would be done in an action 
at law so far as the certificate is concerned. The jurisdiction of 
the court depended on the other relief songht—the accounting, 
which was held to be a well defined branch of equitable relief 
in cases of colkusion or complication. In the present case, aside 
from the matter of the certificate, the bill prays as its main 
object practically for an ordinary judgment at law. So, too, 
as to the right involved. In that case, to judge from the lan- 
guige of the contract and the cases cited, especially Scott v. 
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Corp. of Liverpool, supra, in which the other cases are re- 
viewed, the court may have regarded the certificate as in the 
nature of a decision of the architect as an arbitrator of disputes 
as to existing rights, rather than as a condition precedent to 
the existence of the right itself, as it is regarded by the parties 
in the present case. We know of no reason or authority for the 
exercise of jurisdiction by courts of equity in cases like the 
present. The remedy is naturally at law and has always been 
pursued in the law courts. 

The decree appealed from, dismissing the bill, is affirmed 
with costs. 

Kinney & Ballou, for plaintiffs. 

Gco. A. Davis, for defendants. 


JONATHAN SPOONER v. JULIA S. RICE and WIL- 
LIAM B. RICE, her husband. 


Excertions FROM Crrcurrt Covert, Firsr Crrcvir. 
SUBMITTED APRIL 1, 1897. Decr Arr 30, 1897. 


Frear anp Wurms, JJ., anp J. T. De Borr, Ese, or THE 


Bar, IN PLACE or Jupp, C.J., ABSENT. 


An ouster of the grantee by the grantor from a portion of the premises 
conveyed by a deed poll is no defense to en action of assumpsit 
brought against the grantee by the grantor upon a promise implied 
from the acceptance of the deed by the grantee and a condition 
therein that the grantee should pay a certain sum weekly to the 
grantor during his life. 


Interest is allowable upon each such sum from the date it became due. 


42 APRIL, 1897. 


OPINION OF THE COURT BY FREAR, J. 


The plaintiff executed and delivered in consideration of love 
and affection a certain deed, dated October 15, 1884, of a cer- 
tain parcel of land to his daughter, the principal defendant, 
for her life, remainder to her heirs, “upon the express condi- 
tion that the said Julia Spooner Rice shall well and truly pay 
to me (the grantor) the sum of Five (5) Dollars each and every 
week during the term of my natural life.” The said defend- 
aut accepted the deed and paid the plaintiff the weekly sums 
until October 1, 1887, since which date no such payments have 
leen made. The plaintiff brings this action of assumpsit for 
the weekly sums payable since that date and interest. The Cir- 
cvit Court, having heard the case jury waived, ordered judg- 
nunt for the plaintiff against the principal defendant, for the 
sum of $1560, being the sum of the amounts that became pay- 
abie within six years next preceding the commencement of 
thi. action, and for interest and costs, and ordered judgment 
for the other defendant. The case now comes here on defend- 
ants’ exceptions. 

The principal question raised by these exceptions is whether 
the trial Judge erred in refusing to admit evidence offered 
by the defendants tending to show that since 1889 the plain- 
tiff had been in exclusive unlawful possession of a part of the 
land and had by force ejected and kept out the grantee from 
the same. It is agreed that no lawful entry was made upon 
the land by the plaintiff for the purpose or with the effect of 
determining the estate as for a breach of the condition. The 
defendants rely solely on the rule applicable to the relation 
of landlord and tenant, that an eviction of the tenant by the 
landlord from a portion of the demised premises excuses the 
tenant from the payment of any portion of the rent during the 
continuance of the eviction. That rule however is confined 
to cases where the relation of landlord and tenant exists and 
even then it extends only to the covenant for rent, not to other 
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covenants. Morrison v. Chadwick, 7 C. B. 266. In the pres- 
ent case the relation of landlord and tenant was not created. 
There are no words in the deed tending to show that that rela- 
tion was intended to be created. The deed is an ordinary deed 
of conveyance, the operative words of which are “give, grant, 
bargain, sell and convey.” The consideration is love and affec- 
tion. The habendum is to the grantee for her life, remain- 
der to her heirs. Nor is the provision for weekly payments in 
the nature of a reservation of rent or a profit issuing out of 
the land or a compensation for the use of the land. It is rather 
in the nature of a provision for an additional consideration for 
the conveyance—in the form of a condition. If the grantor 
has ousted the grantee from a portion of the premises or tres- 
passed thereon, her remedy is not by way of defense to an 
action for the weekly sums, but by some other action, such as 
ejectment or trespass. 

An exception was taken to the allowance of interest on 
each weekly sum from the day it became due. Counsel did 
not touch upon this point in this court in either argument or 
brief. We know of no sufficient reason for sustaining the 
exception. 

Before argument on the exceptions, plaintiff’s counsel moved 
this court to strike the cause from the Calendar on the grounds 
that the bill of exceptions did not appear to have been presented 
by counsel to the trial Judge for allowance nor to have been 
allowed and signed by the latter, within the time alleged to 
be prescribed by statute and rule of court. The court reserved 
its decision upon these questions but it will now be unnecessary 
to pass upon them in view of the conclusion to which we have 
come on the exceptions themselves. 

The exceptions are overruled. 

A. S. Humphreys and Geo. A. Davis, for plaintiff. 

Kinney & Ballou, for defendants. 
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J M. PEENAIELE, Administrator of the Estate of B. KA- 
HEWAHEWANUI, deceased, v. D. TOOMEY, M. S. 
GRINBAUM & CO., Limited, and MARIA MAKIHA. 


APPEAL From Circuit JUDGE, First Circu. 
SUBMITTED APRIL 1, 1897. Dromen May 3, 189%. 


FREAR axp Wue, JJ., anp J. T. De Borr, Esq, OF THE 


BAR, IN PLACE or Jupp, O.J., ABSENT. 


4. executed a mortgage of his right, title and interest in certain land to 
B. A. had no title then but afterwards acquired title, When the 
mortgage debt became due he requested C. to pay it, stating that he 
was ‘in danger of losing the land by foreclosure, and promising to 
convey to C. an interest in the land. C., relying on this representa- 
tion and promise, paid the debt. A. did not execute the promised 
conveyance, but just before he died he executed without considera- 
tion a conveyance to another person who had notice of the trans- 
action between him and C. C. afterwards died. Held, that ©. 3 ad- 
ministrator was entitled to be subrogated to the rights of the mort- 
gagee and to a decree of foreclosure and that A.’s grantee yas es- 
topped by A.’s subsequent representation and promise to ©. from 
setting up the defense of no title at the time the mortgage was 
executed. 


OPINION OF THE COURT BY FREAR, J. 


The facts are undisputed and are substantially as follows: 
One Kailipuahilo executed a mortgage of all his right, title 
and interest in certain parcels of land to D. Toomey, who was 
acting as agent for Grinbaum & Co. At that time Kailipua- 
hilo had no title to the land. His wife owned it. She after- 
wards died and he inherited all or one-half of it. Afterwards 
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the mortgage debt having become due, Kailipuahilo asked Ka- 
hewahewanui to pay the amount then owing on the mortgage, 
representing at the time that the mortgage was a good and 
valid mortgage on all the property named therein, and that 
he was in danger of losing the property by foreclosure, and 
agreeing to convey to Kahewahewanui the property subject to 
a life interest in himself. Kahewahewanui, relying upon this 
promise and representation, paid the amount due. Kailipua- 
hilo never executed the promised conveyance, but just before 
his death he executed without consideration a conveyance of 
the property in fee to the defendant, Maria Makiha, who had 
notice of the transaction between her grantor and Kahewa- 
hewanui. The latter having died, the administrator of his 
estate, J. M. Peenahele, brought a bill in equity, alleging the 
above facts and praying for a’ decree that he be subrogated to 
the rights of the mortgagee under the mortgage and have a 
first lien on all the right, title and interest that Kailipuahilo 
hzd in the land to the amount paid by his decedent with in- 
terest, and for a foreclosure of the mortgage and a sale of the 
property. A decree was signed in accordance with these pray- 
ers and the case comes here on appeal therefrom by defendant 
Maria Makiha. 


It seems equitable, reasonable and in harmony with thé nu- 
merous authorities on the subject, that the complainant should 
be subrogated to the rights of the mortgagee under the cireum- 
stances above set forth. See Aapena v. Kalelconalani, 6 Haw. 
579; Hawaiian Government r. Cartwright, 8 Haw. 697; 
Gans v. Thieme, 93 N. Y. 225; Detroit, £c., Co. v. Aspinall, 
48 Mich. 238; Lockwood v. Marsh, 3 Nev. 188; Muir v. 
Berkshire, 52 Ind. 149; Morgan v. Hammett, 23 Wis. 30. 
Defendants’ counsel does not appear to dispute this. His con- 
tention is that, since the mortgage purported to convey to the 
mortgagee only the right, title and interest of the mortgagor 
(which was nothing) and contained no covenants that would 
cause the after acquired title to inure to the benefit of the 
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mortgagee, the complainant would gain nothing if he were 
subrogated to the rights of the mortgagee. But complainant’s 
counsel does not rely on an estoppel by deed arising from the 
language of the mortgage in favor of the mortgagee, but upon 
an estoppel in pais arising directly in favor of the complain- 
ant’s decedent from the promises and representations made to 
him by the mortgagor at the time the mortgage was paid, and 
more particularly from the mortgagor’s representation that the 
mortgage was a valid lien on the land and that he was in danger 
of losing the land by foreclosure, and his promise that he 
would convey an interest in the land to said decedent, that is, 
substantially, that the land should be applied to compensate or 
reimburse said decedent for the money advanced. If the 
mortgagor would be estopped by his subsequent conduct to- 
wards complainant’s decedent from setting up that the mort- 
gage was nugatory because he had no title at the time it was 
executed, his grantee, the defendant Maria Makiha, with no- 
tice, would also be estopped. It seems to us that the mort- 
gagor would be estopped under the circumstances. No case 
has been brought to our attention in which a mortgagor 
lis been held estopped by such subsequent conduct from set- 
ting up the particular defense of no title at the date of the 
mortgage, but there are analogous cases in which somewhat 
similar subsequent representations have been held to estop the 
mortgagor from setting up other defenses, such as fraud, usury, 
payment, and failure of consideration. See Smith v. Newton, 
38 Ill. 230; Scott v. Sadler, 52 Pa, St. 211; Lesley v. John- 
son, 41 Barb. 859; Wilcox v. Howell, 44 N. Y. 398; Bush 
v. Cushman, 27 N. J. Eq. 131. Complainant’s decedent paid 
the mortgage debt at the request of the mortgagor and on the 
belief induced by him that the mortgage conveyed a good 
title. The mortgagor or his grantee with notice should not be 
permitted to assert the contrary to the prejudice of the party 
who relied on the representation, or the administrator of his 
estate. 
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The decree appealed from is affirmed with costs, and the 
case is remanded to the Circuit Judge for such further pro- 
ceedings as may be proper. 

Kinney & Ballou, for complainant. 

A. S Humphreys, for defendants. 


IRENE HAALOU II BROWN, a married woman, and 
GEORGE II BROWN and FRANCIS HYDE II 
BROWN, minors, by their next friend, A. F. JUDD, 
and A. F. JUDD and SANFORD B. DOLE v. 
CHARLES A. BROWN. 


REsERVED QuesTIONS OF Law. 
SUBMITTED APRIL 9, 1897. Decipep May 4, 1897. 


WHITING, J., AND Messrs. W. R. Castre axp P. NEUMANN, 
OF THE Bar, IN PLACE or Jupp, C.J., AND FREAR, J., 


DISQUALIFIED. 


1. A devise, in these words, “all my property both real and personal 
shall descend to my heirs who are mentioned below as follows: 
Airene Haalou Ii my own daughter is the first heir as follows:” 
(Here follows a description of specific real property), devises an 
estate in fee simple unless there are subsequent directions in the 
will expressly qualifying the estate devised. 


2. The subsequent direction that should my daughter die having borne 
children then the property shall descend to her children and should 
she die without having had any children the property shall descend 
to her own mother, is not a limitation which lessens the estate in 
fee simple. 


3. The direction in the will appointing executors, etc., in the words, 
“they both to be my executors and guardians of the person and 
property of my daughter, the first devisee mentioned in this will, 
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all the income from the lands that are leased and all other receipts 
from all the lands of my daughter, they shall have the sole care of 
it all until she comes of age or has children of her own; they snall 
be the executors during the lifetime of my dengbic. and her chil- 
dren,” invests the appointees with a trust which terminares upon 
the devisee attaining the age of majority or havins children of her 
own. 


OPINION OF THE COURT BY P. NEUMANN, ESQ. 


This is a suit brought by plaintiffs to obtain a decree of the 
construction of the will of the father of Mrs. Irene Haalou 
Ii Brown and grandfather of her children. The will under 
which the executors and guardians entered upon and continued 
to execute the trust committed to them is in these words: (as 
much as is necessary for understanding the decision only is 
inserted). 

“Before Almighty God, Amen. 


“I, John Ui of the City of Honolulu, Island of Oahu, Hawai- 
ian Islands, have made and am now making my will and do 
declare publicly that this is my last will and testament; 

“After paying all my debts, all my property both real and 
personal shall descend to my heirs who are mentioned below 
as follows: 


“First. Airene Haalou Ii my own daughter is the first 
heir as follows: (a list of lands follows, and one-half of all my 
personal property). 


“Second. My wife Maria Ii is my second heir. 


“(Devising certain lands), and one-half of all my personal 
property and in case my wife marries again these lands shall 
descend to my daughter, she cannot bequeath them to any one. 

“Third. My kaikaina J. Komoikehuehu is the third heir. 

* * * * * * % * 

“By this will of mine I have appointed and I do hereby 
appoint J. Komoikehuehu, A. F. Judd, they both to be my 
executors and guardians of the person and property of my 
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daughter, the first devisee mentioned in this will. All the in- 
come from the lands that are leased and all other receipts from 
all the lands of my daughter they shall have the sole care 
of it all until she comes of age or has children of her own: 
they shall be the executors during the lifetime of my daughter 
and her children and carry out my wishes as expressed in this 
will, and they shall receive compensation the same as provided 
by law.” 

“And my executors shall place my daughter in some suit- 
able place where she may be educated in both languages, and 
my child must be brought up in the path of rectitude, and 
the first fruits received from the lands of my daughter, that is 
the money received, there shall be taken therefrom ten cents 
from each dollar which is set apart as an offering to God’s 
Kingdom, the same as I have done. And my executors are to 
carry out this request of mine.” 

‘And further, if my daughter should die, having borne 
children, then the property shall descend to her children and 
if she should die without having had any children the property 
shall descend to her mother, and if she should be dead then the 
property shall descend to my brother J. Komoikehuehu.” 

The following questions of law were reserved by the court 
below and certified to this court for its decision: 


1. Was a trust created in the property devised to Irene 
Ti by the will of her father John Ii? 

2. If such a trust was created is the trust still in force 
Irene having married, attained majority and had issue of said 
marriage, which issue still survives? 

8. If such a trust still exists is the interest of Irene Ii 
Brown under the same absolute or for life only? 

4. Tf such trust still exists is it such a trust that the court 
will upon the proper motion order an immediate conveyance 
of the property to Irene Ii Brown? 

5. Has Irene Ii Brown a fee simple title in said property 


or is her estate one for life only? 
4 
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6. Was an estate in perpetuity created by said will and if 
so was its effect to vest the estate absolutely in Irene Brown? 

7. If there are any remainders in said property are they 
vested or contingent and in what person? 

§. What legal and equitable estates have the several parties 
plaintiff and defendant under the will of John Ji and the cir- 
cumstances shown by the pleadings and evidence? 


The first question must be answered in the affirmative. A 
trust in the property devised to his daughter was created by 
the will of the testator. 


As to the second question, the court decides that upon the 
uarriage and attaining majority of the devisee the trust became 
extinct. 


The third and fourth questions require no answer in view 
of the conclusion at which this court arrives in its considera- 
tion of the second question. 


In answering the fifth question the court concludes that 
Trene Haalou Ii Brown has an estate in fee simple in the prop- 
erty devised to her by her father’s will. 

Upon this point the ease of Hemen v. Namakeaia, decided 
(10th Haw. p. 547) December 15, 1896, is conclusive. In the 
case cited the court say: “It is everywhere held that words of 
inheritance are not necessary in a will to carry the fee.” This 
view is further supported by the decision in the case of Fowler 
et al v. Duhme et al., 42 N. E. Reports, p. 631. 

+ % * % % os 3 + 

“The testator’s intention to name a contingency to happen 
after his death, to effect the estate devised to the first taker, 
must appear distinctly from the clear and consistent language 
of the whole will.” 

Aside however of other considerations and following again 
the decision in the case of Hemen v. Kamakaia; by the pro- 
visions of this will the birth of a child has made the estate 
vested in the daughter Irene an indefeasible estate in fee sim- 
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ple. (It is an admitted fact in this cause that a child and 
children have been born to Irene Ii the devisee). 


The decision of this court upon the preceding questions 
reserved renders it unnecessary to answer specifically the ques- 
tions numbered 6, 7 and 8. 


The will contains provisions that the executors and guardians 
shall have the sole care of the income, and “of it all until she 
comes of age or has children of her own.” In those words 
lies the termination of the functions of the executors or 
guardians or trustees, nor does the immediately following sen- 
tence: “they shall be the executors during the lifetime of my 
daughter and her children,” or the direction: “and they shail 
receive compensation the same as provided by law,” change 
the view of this court that the functions of the trustees ceased 
upon the devisee’s attaining the age of majority or having 
children of her own. 

It is claimed by the plaintiffs that the bequest of the testa- 
tor of tithes to the Kingdom of God, creates an active and con- 
tinuing trust; it is not at all clear that that bequest has such 
an import. On the contrary the language of the will shows 
an intention of the testator to bequeath a fixed sum of one- 
tenth of the income from the devisee’s lands to charitable 
purposes; but not an intention of creating a perpetual trust. 
The functions of the trustees in that respect ended with the 
extinction of the trust, that is, when the devisee Irene Haalou 
attained the age of majority. 

The construction of a will should be such as to give effect 
to the intention of the testator. In the will before the court, 
the context demonstrates that the testator intended to vest an 
estate in fee simple absolute in his daughter Irene, limited 
only as to the time when the right to control the estate was to 
take effect; by the provision that the executors or guardians 
were to have charge of the estate until the devisee attained 
the age of majority or had children of her own. 
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In the very next clause of the will, property is devised to the 
surviving widow “durante viduitate,” with remainder over to 
the daughter Irene, and with an express prohibition of the 
widow’s bequeathing the property devised, to any one. If the 
testator had intended to limit the devise to the daughter to a 
life estate, he would have clearly expressed such limitations in 
the will. The absence of any such definite expression makes 
the rule applicable that an estate in fee and not for life was 
granted. 

The learned counsel for plaintiffs, in concluding their brief 
do earnestly contend that the last clause of the will reading: 
“if my daughter should die having borne children then the, 
property shall descend to her children, and if she should die 
without having had any children, the property shall descend to 
her mother,” ete., shows that the daughter had a life estate only 
with remainder to issue, and issue failing, to the mother. 

This Court must repudiate that view. The clause in the 
will carries no other meaning than that in the event of the 
daughter’s decease having no issue, the mother became the de- 
visee; that the daughter surviving the testator took under the 
devise to her, and that the estate became, after she bore a child, 
or children, vested in her as an estate in fee simple. 

The Court referring to the case of Booth ct al. vs. Baker ct 
al. (10th Haw. p. 543), decided December 15, 1896, intimates 
that it follows the dictum therein, and though it has consented 
to decide the questions reserved in this cause, does not wish to 
establish thereby a precedent for reserving questions in a 
cause in equity. 

Kinney & Ballou, for plaintiffs. 

J. A. Magoon, W. S. Edings, Cecil Brown, L. A. Dickey, 
A. S. Humphreys and F. M. Hatch, for defendant. 
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REPUBLIC OF HAWAII rt. AKONI. 
Exceptions From Circuir Corrr. Firsr Circu. 
SUBMITTED Aprit 1, 1897. Decipep May 17, 1897. 


Frear asp Warna, JJ., anp S. M. Barrou, Esq, or THE 


BAR, IN PLACE oF Jupp, C.J., ABSENT. 


Evidence that a liquor produced at the trial was “okolehao” and that 
okolehao was distilled from ti root and a strong intoxicating liquor, 
is sufficient to warrant the jury in finding such liquor to be a 
spirituous liquor. 


Evidence as to the possession of spirituous liquor by defendant, held 
to be sufficient to support the verdict. 


OPINION OF THE COURT BY WHITING, J. 


The defendant was convicted of the offense of distilling 
spirituous liquor without a license, in violation of Section 8 of 
Chapter 108, Session Laws of 1892, an Act to license the dis- 
tilling of spirituous liquors. The defendant duly excepted to 
the verdict as contrary to the law and the evidence, and also 
moved for a new trial on the same grounds, which motion was 
overruled and duly excepted to, and defendant by his bill of 
exceptions brings them to this court. 

Chap. 108 of the Session Laws of 1892 provides for the 
licensing of the distillation of spirituous liquors, and in Sec. 8 
it is provided that any person who shall distill spirituous liquors 
without a license according to law, shall be punished, &c. 


The case rests upon two points: 
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1. Whether there was sufficient evidence to prove that the 
liquor okolehao produced in the case was spirituous liquor. 

2. Whether there was evidence sufficient to connect the de- 
fendant with the unexplained possession of the same. 


The evidence clearly shows that the liquor seized was “‘okole- 
hao,” and. is distilled in these islands from the ti root. The 
process of obtaining this liquor from the ti root was fully 
described and proved to be by distillation. The evidence also 
showed that this distilled liquor, “okolehao,” was a strong in- 
toxicating liquor. However, the word “spirituous” was not used 
by the witnesses in describing this “okolehao.” 

It is claimed that the court or jury cannot judicially know 
that “okolehao” is a spirituous liquor, and that evidence showing 
that such liquor was intoxicating does not prove it to be spir- 
ituous. 

There is a distinction between “intoxicating” and “spirit- 
uous” liquor. 

The word “intoxicating” includes a larger class of cases than 
“spirituous.” They bear the relation to each other of genus and 
species; all spirituous liquors are intoxicating, but all intoxi- 
cating liquors are not spirituous. 


Commonwealth v. Herrick, 6 Cush. 468. 
Commonwealth v. Pope, 12 Cush. 272. 
Commonwealth v. Livermore, 4 Gray 20. 


In common parlance, spirituous liquor means distilled liquor; 
and such we believe is its meaning in the statute. Fermented 
liquor, though intoxicating, is not spirituous. 


Commonwealth v. Grey, 2 Gray 502. 


These cases are not decided upon any statutory definition of 
such liquors. 

Further, the liquor itself was produced before the jury for 
their examination. 


~ 
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In Commonwealth v. Peckham, 2 Gray 514, the court held 
that an allegation, on an indictment, of an unlawful sale of in- 
toxicating liquor, is supported by proof of a sale of gin, without 
proof that gin is intoxicating. Metcalf, J., says: “Jurors are 
not to be presumed to be ignorant of what everybody else 
knows. And thev are allowed to act upon matters within their 
general knowledge without any testimony on these matters. 
Now everybody who knows what gin is, knows not only that 
it is a liquor, but also that it is intoxicating. And it might as 
well have been objected that the jury could not find that gin was 
a liquor, without evidence that it was not a solid substance, as 
that they could not find that it was intoxicating, without testi- 
mony to show it to be so. No juror can be supposed to be so 
ignorant as not to know what gin is. Proof, therefore, that the 
defendant sold gin is proof that he sold intoxicating liquor. If 
what he sold was not intoxicating liquor it was not gin.” 

Surely the same may be said of okolehao in these islands, a 
well known spirituous liquor of great strength, and very intoxi- 
eating. If the liquor in the demijohn was not distilled and was 
not intoxicating it was not okolehao. 

From the evidence given, the jury could well find that this 
liquor was spirituous liquor. 

The defense before the jury was that the defendant did not 
have this liquor in his possession or under his control and did 
not distill it. 

The evidence shows that a trunk was shipped at a port in 
Molokai on board the steamer Mokolii, by the defendant, to 
Honolulu; it was received on board the steamer by the purser 
and placed with other freight in the hold of the steamer, and 
on the arrival at Honolulu it was landed and shortly afterwards 
seized from the possession of one Apana (not the defendant), to 
whom it had been sent, and whose name was marked on the 
trunk. This trunk contained the demijohn of okolehao; and its 
delivery by the defendant to the vessel as freight, and its coming 
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to Honolulu in the ordinary course of freighting and delivery 
to Apana, is also shown by the evidence of the witnesses. 

Apana, who received the trunk containing the okolehao, also 
testifies that, a short time prior thereto, he asked defendant in 
ease he, the defendant, got some okolehao to let him have some 
for use on New Year’s Day; and that he, Apana, went to the 
steamer expecting it to arrive. 

Aka, a sailor on the Mokolii, testified that, at the landing 
place, “Pelekunu,” in Molokai, the defendant, Akoni, brought 
the trunk to the boat aud passed it into the hands of Aka as 
freight, and that it was put on board the steamer. Aka also 
testified that defendant Akoni told witness to deny any knowl- 
edge of the trunk or freight. 

There was other testimony corroborating that of Aka as to 
Akoni carrying the trunk to the boat and handing it to Aka. 

There was also evidence tending to show that the trunk was 
bound by a rope, and arrived and was delivered in Honolulu in 
the same condition as it was shipped at Molokai. 

The defendant denied the possession of the okolehao and of 
the trunk and of his delivering it to Aka. In fact, the evidente 
was contradictory as to the possession by the defendant of the 
trunk and liquor. 

It was a question of fact for the jury, and we are of opinion 
that there is evidence to support the verdict, and we cannot say 
that the jury were wrong. 

There was no evidence, except the possession, that the de- 
fendant himself distilled the liquor, but the jury must have 
found that its possession was traced to the defendant and this 
possession was not explained in any way to rebut the prima 
facie case made out by such possession under Chap. 36, Session 
Laws of 1884, which provides that the possession of such dis- 
tilled (spirituous) liquor shall be prima facie evidence of the 
distillation thereof, and it shall be incumbent on the party er 
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parties having possession thereof to prove their innocence of 
distilling the same. 


Prov. Govt v. Yoshimoto Sakuhachi, 9 Haw. 387. 


Exceptions overruled. 
E. P. Dole, Deputy Attorney-General, for prosecution. 
J. T. De Bolt, for defendant. 


IN THE MATTER OF THE APPLICATION OF TAI 
KEE FOR A WRIT OF MANDAMUS. 


APPEAL From Circurr JupGe, First Orrcurr. 
SUBMITTED APRIL 1, 1897. Decipep June 14, 1897. 


Frrar and Wuittno, JJ., AnD CIRCUIT JUDGE CARTER, IN PLACE 
or Jupp, C.J., ABSENT. 


Act 64, Laws of 1896, provides in See. 1 that “The Minister of the 
Interior may, upon application of any person, issue to such ap- 
plicant any license hereinafter enumerated, upon the terms and 
conditions hereinafter set forth,” and prescribes in Secs. 68-74 the 
terms and conditions upon which lodging-house licenses may be 
issued. Held, that the word “may” in Sec. 1 should be construed 
as “shall” with reference to lodging-house licenses, and that the 
Minister has not discretionary power to refuse to issue a lodging- 
house license to -an applicant who has complied with the terms 
and conditions set forth in Secs. 68-74. 


OPINION OF THE COURT BY FREAR, J. 


This is an application bv one Tai Kee for a writ of mandamus 
directing J. A. King, Minister of the Interior, to issue to him a 
lodging-house license. The applicant alleges that he is possessed 
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of a leasehold interest in a certain lot of land at the north angle 
of Beretania and Pensacola streets in Honolulu; that he has 
expended a thousand dollars in erecting on said lot a building de- 
signed and intended to be used as a lodging house; that the same 
cannot without great expense be adapted to any other purpose; 
that on January 4, 1897, he demanded of J. A. King, Minister 
of the Interior, a license for a lodging house to be conducted in 
said building, at the same time tendering the fee required by 
law and presenting a certificate from the Board of Health as 
required by law; but that the said Minister arbitrarily and in 
violation of law refused to issue such license. 

An alternative writ was allowed directing the Minister to issue 
the license or show cause to the contrary. 

The Minister answered, admitting the refusal to issue the 
license, denying that he refused arbitrarily or in violation of 
law, and alleging that he refused in good faith in the exercise 
of his discretion under the statute and for the reasons following, 
namely: “1. Because the lodging house theretofore maintained 
upon said premises under a license granted to the petitioner 
under the name of Tai Kee had been so conducted as to cause 
gveat annoyance to residents in that locality. 2. Because the 
premises had become notorious as a place of resort for gamblers 
and disreputable persons. 3. Because many persons residing in 
the neighborhood had protested against the granting of such 
license. 4. Because that under all of the circumstances the re- 
spondent believed it to be in the public interests and for the 
common good that the petitioner’s request be refused.” 

Affidavits were attached to and made part of the answer in 
support of the grounds on which the refusal was based, and a 
counter-affidavit was filed by the applicant. 

The Circuit Judge was of the opinion that the Minister was 
vested by law with discretionary power in the matter of the is- 
suance of lodging house licenses and dismissed the application. 
The case comes here on appeal from this decision. ; 

Counsel for the applicant concedes that if the Minister has 
discretionary power under the statute he has properly exercised 
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it in this case; also that a grant of such power to the Minister 
would be constitutional; but he contends that the statute cannot, 
upon a proper construction thereof, be held to confer such 
power. 

The statute (Act 64, Laws of 1896) is a comprehensive Act 
amending, adding to and consolidating nearly all former laws 
relating to licenses, and repealing such former laws. Its first 
section is as follows: 


“Section 1. The Minister of the Interior may, upon applica- 
tion of anv person, issue to such applicant anv license herein- 
after enumerated, upon the terms and conditions hereinafter set 
forth.” 


Then follow various general provisions, and after these the 
special provisions relating to the various classes of licenses. The 
part relating to lodging house licenses is as follows: 


“Lopeing or Tenement Horse; Horers, Boarpixe Houses 
AND RESTAURANTS. 


Feer. 


Section 68. The annual fee for a license to keep a lodging 
or tenement house shall be two dollars. 


Section 69. The annual fee for a license to keep a hotel, 
boarding house or restaurant shall be fifty dollars. 


CERTIFICATE OF Boarp or HEALTH. 


Section 70. No license shall be issued for a lodging or tene- 
ment house, hotel, boarding house or restaurant, until the ap- 
plicant shall secure from the Board of Health, and present to the 
Minister, a certificate setting forth that an Agent of the Board 
has examined the house or houses proposed to be used for such 
purposes, with a description thereof sufficient to identify and 
locate the same; and that the same are in good sanitary condition 
and suitable to be used for such purpose; and stating the number 
of persons which, by law, can be lodged therein. 
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Section 71. A lodging or tenement house, hotel, boarding 
house or restaurant license shall be issued upon the following 
express conditions, which shall be incorporated in the license, 
viz.: 


1. That the licensee shall not keep a noisy or disorderly 
house; 

2. That no prostitute shall be allowed to reside therein or 
resort thereto; 

3. That no intoxicating liquor shall be furnished or sold 
therein, except as authorized by law; 

4. That no more persons shall at any time be lodged therein 
than are permitted by the license; 

5. That the buildings and premises licensed shall be kept in 
good sanitary condition, in accordance with law and with the 
orders of the agent of the Board of Health; 

6. That the police and agents of the Board of Health shall 
at all times have access thereto for purposes of inspection; 


Era 


7. That no gaming shall be allowed therein. 
PENALTY. 


Section 72. Any person who shall keep a lodging or tene- 
ment house, hotel, boarding house or restaurant without a license 
under this Act; or who, holding a license, shall violate or fail to 
observe any of the requirements or condition of this Act or of 
his license, shall be fined not less than ten nor more than one 
hundred dollars, and the court, in its discretion, may cancel his 
license. 


Private FAMILIES EXCEPTED. 


Section 73. Nothing in this Act contained shall be construed 
to prevent a private family from incidentally taking not more 
than three boarders or lodgers without taking out a license there- 
under. 
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Exemption or Country Horets. 


Section 74. The Minister may also, in his discretion, permit 
hotels at which both meals and lodgings are furnished, at points 
other than in Honolulu, where thev are a public convenience, 
to be carried on without a license under this Act.” 


The Minister contends that the word “mav” in Section 1 im- 
ports “discretion,” and he relics on Bradley v. Thurston, 7 
Haw. 523, in support of this contention. In that case the statute 
provided that “The Minister of the Interior shall have the power 
to grant licenses to retail spirituous liquors,” ete. Mr. Justice 
Dole, who heard the case originally, held in substance that the 
words, “shall have the power,” “it shall be lawful,” “may,” and 
“authorized,” found in our various statutes relating to licenses, 
prima facie import a discretion and should be so construed 
unless the public interest or the rights of third persons or the 
subject matter or the other parts of the statute show that they 
were meant to be imperative: that there was nothing in that case 
to show that the words in question were meant to be imperative, 
but that on the contrary other parts of the statute tended to show 
that the words were intended to confer a discretion: that, the 
statute having conferred a discretion upon the Minister, it was 
not for the court to pass upon the sufficiency of the reasons for 
refusing the license, further than to ascertain whether a real 
ov legal discretion was exercised, that is, a diseretion based upon 
the grounds that might properly be considered, or whether it 
was exercised arbitrarily or capricionsly; and that in that case 
the Minister had in fact exercised a legal discretion. On appeal 
the Supreme Court held, without setting forth the reasons, that 
the decision appealed from was correct in so far as it held that 
discretionary power was conferred on the Minister, but all the 
Justices, with the exception of Mr. Justice Dole, who adhered 
to his original opinion, went further and held that the discre- 
tionary power was absolute and that the court could not inquire 
whether it was exercised legally or arbitrarily. 

Assuming that the decision in Bradley v. Thurston has estab- 
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lished the law for subsequent cases to which it is applicable, 
we are of the opinion that it is not applicable to the present case. 
That case is distinguishable from this in respect of both the sub- 
ject matter and the language of the statute, either of which, as 
recognized in that case, might be such as to require the word 
“may” to be construed as “shall.” 


Take first the subject matter. The portion of the statute now 
under consideration relates to licenses for keeping lodging or 
tenement houses, hotels, boarding houses, or restanrants—occu- 
pations not only harmless in their nature but actually necessary 
to the welfare and convenience of the public. Such occupations 
are not subject to the same degree of control as are those which, 
like that of sclling intoxicating liquors, involved in Bradley v. 
Thurston, arc believed to be harmful or dangerous in themselves. 
The latter may be regulated or restricted to any extent, even to 
the extent of prohibition. The former, being harmful, if at 
all, not from their nature, but only from the particular way in 
which thev are conducted, may be regulated only to a reasonable 
extent and with reference to the evils to be remedied or avoided. 
The Legislature itself could not constitutionally impose un- 
reasonable or arbitrary restrictions wpon such pursuits; much 
less could it delegate such power to any other person or body. 
It may itself impose reasonable conditions or it may place consid- 
erable discretionary power in executive officers, but in the latter 
ease there should be something in the statute to guide or contro} 
the action of the officers. To illustrate, in the present case, if the 
Minister has discretionary power from the mere use of the word 
“may,” there is nothing to guide him in the exercise of his dis- 
eretion. Such absolute discretion could not be given him. But 
in Section 70 the statute requires as a condition of obtaining a 
license that the applicant shall first procure a certificate from the 
Board of Health certifying that the premises are in good sani- 
tary condition and suitable to be used for the desired purpose, 
and stating the number of persons that can be lodged therein. It 
is obvious that the Board of Health or its agents must exercise s 
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discretion in these particulars, but these are conditions that may 
reasonably be imposed in respect of lodging houses, and the 
officers are limited in the exercise of their discretion to these. 

That the decision in Bradley v. Thurston was made with 
reference to this distinction between occupations harmful in 
themselves, and those not harmful in themselves, or, as some- 
times stated, occupations that may be pursued as matter of right 
and those which may be pursued only as matter of privilege, is 
clear, not only from the nature of the authorities there cited, 
most of which related to liquor licenses, but from the fact that 
all the Justices who took part in that decision had already re- 
cognized this distinction in an opinion in which, so far as any 
“trade, business or occupation lawful in itself” was concerned, 
they answered in the negative the question put to them hy the 
Legislature, “Has the Legislature power under the Constitution 
to enact a law making it unlawful for any person to carry on any 
trade, business or occupation without a license, and giving some 
designated person or body absolute discretionary authority to 
grant, or refuse to grant, such licenses?” Re Licenses, 7 Haw. 
771. That opinion, it is true, contains some expressions which 
may seem inconsistent with the views set forth in this decision 
as to the application of the principle in question; but perhaps 
they may be explained by reference to the authorities on which 
they purport to be based and which are entirely consistent with 
the views here set forth. 

In Republie v. Kum Lee, 10 Haw. 491, the statute provided 
that, “It shall be lawful for, and the Minister of the Interior is 
hereby authorized and empowered to cause to be built * * * 
a sufficient number of laundries and wash houses, and to let the 
same to persons applying therefor,” and made it a penal offense 
to “carry on the business of laundry keeping or washing for hire 
* * * except in such buildings.” The laundry business, 
like the lodging house business, is not harmful or dangerous in 
its nature. This Court held that it was the duty of the Minister 
to erect a sufficient number of buildings. 
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An ordinance of the City of San Francisco provided that “It 
shall be unlawful * * * for any person or persons to es- 
tablish, or carry on a laundry * * * without having first 
cbtained the consent of the board of supervisors, except the same 
be located in a building constructed either of brick or stone.” 
The Supreme Court of the United States held the ordinance 
unconstitutional on the ground that it practically gave the super- 
visors arbitrary power, making laundrymen mere tenants at will 
under them, of their means of living, and prescribing no rules 
or conditions for their guidance. Yick Wo v. Hopkins, 118 U. 
S. 356, citing City of Baltimore v. Radecke, 49 Md. 217, to the 
same effect with reference to the use of steam engines in the 
city of Baltimore. 

In State v. Conlon, 65 Conn. 478, the statute provided that, 
“The mayor of any city * * * may issue a license to such 
persons as they may find proper persous to engage in a temporary 
or transient business,” &e. The court held the statute uncon- 
stitutional, saving: 

“The legislature has tull power to regulate such a business, 
but its regulation must be governed by very different principles 
from those which may govern the regulations of a business in its 
nature dangerons to the public. In the one business no citizen 
has an absolute right to engage: in the other all citizens have 
the right and an equal right to engage. The difference is vital. 
What is the regulation preserihed by this Act? It is simply a 
prohibition of the business unless a license is obtained from the 
officers of the municipality where the bnsiness is to be conducted. 
Tf the terms on which such license should be granted were de- 
fined, a different question would be presented. If the Legislature 
helieves that fraud and deception are increasingly liable to be 
practiced in the conduct of any kind of business, or of all busi- 
ness, it may undoubtedly require, by wav of sceurity against 
such fraud and deception, the persons engaging in such business 
to take out licenses on terms prescribed by law and applving 
equally to all citizens. In Massachusetts “An Act to prevent 
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and punish fraud in sales of goods, wares and merchandise at 
public or private sale by itinerant vendors and to regulate such 
sales’ was recently passed. The Act attempted to define ‘itiner- 
ant vendors’ so as to include ordinary transient business, provided 
security for their customers by requiring a deposit of money to 
be made with the State, and by other regulations, and required 
the amount of the license fee charged to be ascertained accord- 
ing to law, and a license to be issued to whoever complied with 
the Jaw. This Act was held not to violate the Massachusetts 
Constitution by a majority of the Supreme Court. Common- 
wealth v. Crowell, 156 Mass. 215. However such an act might 
be regarded under our Constitution, it is wholly different from 
the Act under discussion, which not only forbids the transaction 
of the business without a license, but permits the local authority 
to grant a license to one and to refuse it to another, in pursu- 
ance of a discretion unguided and unrestrained by law. It says: 
‘The mavor may license such persons as he finds to be proper 
persons to engage in a temporary business for the sale of goods, 
wares and merchandise,’ and ‘any person engaging in such busi- 
ness without obtaining a license therefor shall be guilty of a 
misdemeanor.’ The unrestrained power of selecting the favored 
recipients of a license is given to the mayor; all persons who 
cannot obtain this special privilege are forbidden to carry on the 
business under a penalty that mav extend to a fine of $200 and 
imprisonment in the common jail for six months. If the word 
‘may’ as here used could be given the effect of ‘shall,’ the ques- 
tion would be presented in a little different form. It would be 
our duty to construe ‘may’ as ‘shall’ if necessary to give effect to 
an Act, and the context would permit such construction. But 
here the context plainly forbids that construction. The con- 
ditions of the Act do not support a mandate to issue a license 
upon compliance with rules established by law; on the contrary, 
thev clearly provide for the exercise of a discretion unrestrained 
bv law. The phrase ‘such persons as he finds proper persons to 


engage in a temporary business,’ is too vague to support any 
5 
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‘definite judicial or quasi judicial action. There is not a regula- 
tion established which the licensees are bound by law to observe, 
and there is absolutely no legal test and no indication of who 
may be a ‘proper person.’ Without some test fixed by law every 
person must be presumed to be a proper person to conduct an 
ordinary and lawful business. The mavor is anthorized to select 
from those legally presumed to be proper persons such as he 
finds proper; the necessary legal effect of this phrase is ‘such 
persons as he pleases.’ So that if ‘may’ were construed as ‘shall,’ 
the Act would then say, ‘the mavor shall license such persons as 
he pleases.’ ” 


We have cited authorities and referred at some length to the 
question of the constitutionality of a statute like that in ques- 
tion, in case it could be construed only as conferring absolute 
discretionary power. Dut we do not care to decide a question of 
the constitutionalitv of a statute unless obliged to, and then, if 
possible, only after full argument. This question has not been 
argued at all in this case, and, as already stated, counsel for the 
applicant expressly concedes that the statute wonld be consti- 
tutional, even if construed to confer absolute discretion, But we 
cannot very well consider the question of the construction of 
the statute without coming pretty close to the question of its 
constitutionality, in case it should be construed as the Minister 
contends it should be. Tf that construction should he placed 
upon it, the statute would be either constitutional or nneconsti- 
tutional. If unconstitutional, the Court should, if possible, as 
said in State v. Conlon, supra, construe it as not conferring 
absolute discretion, so as to give effect to it. If constitutional, 
enough has been said to show that it should not be construed as 
placing such extraordinary power in the hands of any one person. 
unless the Legislature has shown very clearly that it so intended. 
In either case, therefore, “may” should, in this instance, be con- 
strued as “shall,” if possible. 


Let us, therefore, look, secondly, at the language of the statute 
itself, and see if it is capable of this construction. The statute 
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relates to twenty-three classes of licenses of widely different 
characters. The word “may” used in the first section as ap- 
plicable to all these classes must have been used in a more 
elastic sense than if used with reference to and in close connec- 
tion with one class only, as was the case with the words in 
question in Bradley v. Thurston. In the portion of the statute 
which relates to licenses for the importation and sale of alcohol 
and poisonous drugs, the substance of the first section, prime 
facie denoting discretion, is repeated, namely, in the words 
(Sec. 9), “The Minister of the Interior is hereby authorized to 
grant,” &e. But in general the portion of the statute relating 
to a particular class of licenses contains no such words, but is 
framed like the portion in question relating to lodging-honses. 
Among these may be mentioned that relating to the sale of 
“goods, wares and merchandise,” which begins (See. 75): “The 
annual fee for a license * * * shall be,” &c. It could 
not reasonably be contended that the Legislature intended to 
give the Minister discretionary power in regard to this class of 
licenses; and in Re Licenses, supra, the Justices particularly 
mentioned this class of licenses as one in which such power 
could not be given, and called attention to the fact that the 
Legislature had recognized this by using the word “shall” in 
the statute then in force relating to such licenses. But that stat- 
ute has been repealed and the word “shall” is not used in the 
present statute. In view of that opinion and the subject matter 
of this portion of the statute, the Legislature must have intended 
the word “may” to mean “shall” with reference to goods, wares 
and merchandise. If that word means “shall” with reference 
to goods, wares and merchandise, it may mean the same with 
reference to lodging-houses, and if it may mean “shall,” then, 
in view of what has been said in the first part of this opinion, we 
must hold that it dors mean “shall,” unless there is something 
else in the statute to show that it was not intended to be so con- 
strued with reference to lodging-houses. We find nothing to 
show any such intention. On the contrary, there are additional 
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indications of a contrary intention. For instance, the portion 
of the statute that relates to fire arms, like that relating to lodg- 
ing-houses, begins (Sec. 57): “The annual fee for a license 
* * * shall be,” &e. But there is added: “The Minister 
may, in his discretion, refuse to issue a license” under certain 
circumstances. Why expressly provide for discretionary power 
in one case (that of fire arms) and not in another case (that of 
lodging-honses), wnless such power were intended to be given 
in the one ease and not in the other? Again, taking the portion 
of the statute that relates to lodging-houses by itself, the re- 
quirements and conditions set forth in Sections 70 and 71 would 
seem to indicate that the Legislature meant to provide for all 
the regulation intended or thought to be necessary, and not to 
leave the matter to the Minister. Again, in Section 72, it is 
expressly provided that the Court may, in its discretion, cancel 
the license, upon a conviction for a violation of its requirements 
or conditions, and in Section 7+ it is provided that the Minister 
may, in his discretion, permit hotels nnder certain cireumstances 
without a license. These provisions, so far as thev bear upon the 
matter, tend to show that the Minister was not intended to have 
a diseretion as to the granting of licenses, when the applicant has 
complied with the conditions prescribed by the statute. 

The decision and order appealed froin is reversed and the 
cause remanded to the Circuit Judge for such further action as 
may be proper. 

A. S. Humphreys, for the applicant. 

Dep. Ey Gewl E. P. Dole, for respondent. 
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MARY S. CARTER, Executrix, and A. W. CARTER, Ex- 
ecutor, of the Will of CHARLES L. CARTER, Deceased, 
t. MANHATTAN LIFE INSURANCE COMPANY. 


Exceptions rrom Circuir Courr, Firsr Crrcvrir. 
Susurrrep Ocroser 8, 1896. Decipep June 16, 1897. 


Frrar AND Waiting, JJ., ann Ceci. Brown, Esq., OF THE Bar, 
IN PLACE OF JUDD, C.J., DISQUALIFIED. 


An error of misjoinder of counts in contract and tort is cured by the 
submission of the case to the jury upon the count in tort alone. 


A new trial will not be granted because of an admission of incompetent 
testimony, where, in view of the character of such testimony and 
the fact that the matter sought to be proved thereby was proved 
by other testimony which was unobjected to and uncontradicted, 
it does not appear that the party against whom the incompetent 
testimony was adduced was prejudiced thereby. 


It is not error to permit a witness to finish a statement, although re- 
lating to irrelevant matter, where no objection has been interposed 
to his making a partial statement. In such case an objection 
should be made in the first place to the admission of any of the 
irrelevant testimony, or under some circumstances a motion might 
be made to strike it all out. A party should not be allowed to 
receive the part favorable to himself and have the remainder 
excluded. 


As tending to show that an agent retained an application for insurance 
in order that he might forward a batch of applications together, 
and not because of an omission in the application, it is competent 
to show that he retained other applications in which there were 
no omissions and which were of different dates, some being of 
nearly the same date as the application in question, and that he 
forwarded them all together. 
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A life insurance company is liable for the negligence of its agent in 
failing to forward an application for insurance within a reasonable 
time, and if in consequence of such negligence the application is 
not accepted prior to the death of the applicant, and if it would 
have been accepted prior thereto but for such negligence, the 
measure of damages is the amount for which the policy would 
have been issued. 


OPINION OF THE COURT BY FREAR, J. 


On November 12, 1894, Charles L. Carter applied to the de- 
fendant, through its agent, R. B. Brenham, in this city, for in- 
surance of $5000 upon his life, the “policy to date April 30, 
1895, Term Insurance until then,” as stated in the application, 
and at the same time he gave the agent a promissory note for 
$155.50 payable April 30, 1895, and received from him a con- 
ditional receipt for that amount as a “deposit upon the applica- 
tion” to “be applied on account of the payment of the first pre- 
mium, provided that the application be accepted” by the de- 
fendant, “and a policy issued in accordance therewith,” other- 
wise to be returned to the applicant. The agent retained the 
application until January 5, 1895, when he delivered it to Mr. 
J. H. Paty, defendant’s general agent for the Hawaiian Islands, 
by whom it was forwarded the same day to Mr. John Landers, 
defendant’s district manager at San Francisco, who forwarded 
it to the defendant in New York. The note was discounted and 
half its face value paid to Mr. Paty as the defendant’s share 
thereof, that is, after deducting the agent’s commissions. The 
applicant died January 7, 1895, from the effect of wounds in- 
flicted by a person or persons unknown. On January 21, 1895, 
the defendant, having received the application, but having also 
prior thereto received by telegram, according to the plaintiffs’ 
theory, information of the applicant’s death, addressed a regis- 
tered letter to the applicant declining the application. The 
plaintiffs thereafter brought this action against the defen- 
dant upon three counts, (1) upon a contract of term insurance, 
(2) upon a contract to insure, and (8) for the negligence of de- 
fendant’s agent in failing to forward the application within a 
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reasonable time. The case was tried before a jury and was sub- 
mitted to them upon the count in tort alone and the plaintiffs’ 
evidence, the defendant not having offered any evidence, and 
the jury found for the plaintiffs in the sum of $5000 damages. 
The case is brought to this court by the defendant on a number 
of exceptions which will be considered in their order. 

The first exception was taken to the overruling of defendant’s 
ution, made after the jury were sworn and when the plaintiffs 
were about to adduce their evidence, that the plaintiffs be re- 
quired to elect upon which count of their complaint they pro- 
posed to rely. The ground relied on in this court in support of 
the motion is misjoinder of counts in contract and tort, but op- 
posing counsel contend that the motion when made in the Cir- 
cuit Court was based solely on the ground that a single cause of 
action could not be declared on in more than one count, and that, 
since this ground is erroneous, the motion was properly denied. 
Let us, however, assume that the ground relied on in the Circuit 
Court was the same as that now relied on. The counts were, no 
doubt, improperly joined and a motion to compel the plaintiffs 
to elect upon which one they would proceed was a proper mode 
of taking advantage of the misjoinder. Civ. Code, Sec. 1144; 
Penn. R. Co. v. Zug, 47 Pa. 480; see also Kerr v. Martin, 7 
Haw. 596. But the motion was renewed at the close of the plain- 
tiffs’ evidence and then they elected to rely on the count in tort 
and the court instructed the jury not to consider the plaintiffs’ 
claim as stated in the other two counts. In our opinion this cured 
the error. See Knightly v. Birch, 2 Maule & Sel. 533; Prescott 
v. Tufts, 4 Mass. 146; and Hancock v. Haywood, 3 T. R. 488. 

The second exception was taken to the admission, against de- 
fendant’s objection, of Dr. Wood’s testimony as to what, in his 
opinion, the defendant would have done with reference to the 
application in question, if it had not known of the applicant’s 
death at the time it passed upon the application. The witness 
testified in substance, that he was a medical examiner for the 
defendant; that he had passed on a number of applicants for in- 
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surance in this Company (how many applicants or during how 
nany years, does not appear); that he had examined the appli- 
cant and had decidedly recommended him as a first class risk; 
that the Company had accepted all previous risks so recom- 
mended by him with one exception, and that in the case of that 
exception there was a special reason appearing on the face of 
the report which led to the rejection of the risk, and that no such 
reason appeared in this case. When asked his opinion as to what 
the Company would have done if it had not learned of the ap- 
plicant’s death, the witness was expressly asked to state his 
opinion as based on his limited experience in connection with 
this Company, and in his answer which was to the effect that in 
his opinion the risk would have been accepted, he expressly 
stated that this was merely his personal opinion based upon this 
limited experience. It may be that the witness was not shown to 
be an expert in insurance matters. It may be also that, whether 
he was an expert or not, the opinion in question was inadmissible, 
on the ground that the facts upon which it was based and which 
were laid before the jury, were such that the jury were, in con- 
templation of law, as competent as any one else to form an 
opinion upon them. But assuming that it was error to admit 
the opinion and also that if this were the only witness who 
testified on this point the defendant would have been prejudiced 
bv such error, notwithstanding that the facts testified to were 
of such a nature that the opinion could have added but little if 
any force to them, still, in our opinion, the defendant was not 
prejudiced thereby, for the same matter was proved independent- 
ly of Dr. Wood’s testimony, by two other witnesses, whore tes- 
timony was neither objected to nor contradicted by other testi- 
mony. The testimony of Mr. Collier, who was unquestionably 
an expert, was to the effect that an applicant would undoubtedly 
be accepted under the circumstances of this case. One of the 
plaintiffs, A. W. Carter, also testified that Mr. Brenham, the de- 
fendant’s agent’ through whom the application in question was 
made, told him in the course of business connected with this 
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claim, that he had no doubt that the application would have been 
accepted had it been received at the home office prior to the in- 
formation of the applicant’s death. 


The third exception was taken to the admission, against de- 
fendant’s objection, of a letter from defendant’s agent Brenham 
to its district manager Landers. The facts appear as follows: 
Landers’ deposition was taken in San Francisco. by stipulation. 
Upon his direct examination, which was conducted on behalf of 
the defendant, he testified, against plaintiffs’ objection based on 
the ground that the testimony was hearsay, that Brenham had 
orally explained to him the “cause of the delay (in forwarding 
the application) as having been entirely owing to Mr. Carter’s 
desires and at Mr. Carter’s request.” On the cross-examination, 
conducted on behalf of the plaintiffs, Landers produced, without 
any objection made on behalf of the defendant, the letter in 
question, which contained this clause: ‘The delays arising from 
tLe doctor’s oversight prevented immediate forwarding of the 
application, and when finally complete and correct I held it for 
a time longer for the purpose of including it in a batch of appli- 
cations, in the pardonable pride which agents take in sending in 
a good fat envelope of aps.” The letter was a part of the depo- 
sition, though contained in a package of exhibits not attached 
to the deposition. At the trial the plaintiffs introduced the depo- 
sition as a whole without objection from defendant’s counsel, 
and after it was read, defendant’s counsel objected to the intro- 
duction of the letter. Let us assume, as contended for the de- 
fendant, that the admissions of an agent in regard to past trans- 
actions are inadmissible as evidence against his principal and that 
the letter in question is an admission of this description (See 4 
Thom., Corp., Sec. 4915; 1 Mor. Corp., Sec. 540a; and 2 Shear. 
& Redf., Neg., Sec. 51); also that the plaintiffs made Landers 
their own witness by their introducing the deposition in evidence, 
notwithstanding the fact that the examination in chief was con- 
ducted on behalf of the defendant (See 6 Enc. Pl. & Pr. 585, 
662); also that the plaintiffs could not introduce irrelevant or 
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incompetent evidence (the letter in question) to rebut other evi- 
dence (Brenham’s oral statement) which had been introduced 
by themselves, whatever the rule might be if the irrelevant or 
incompetent evidence had been introduced by the opposite party 
(See 1 Thom., Trials, Sec. 699). Still, the deposition having 
heen introduced as a whole, and plaintiffs’ counsel having read 
the part that was unfavorable to them, without objection and 
apparently on the belief that there was no objection to the read- 
ing of the whole deposition, it was only just that they should be 
allowed to read the rest in so far as it related to matters already 
brought out. Granting that the letter was not admissible to 
rebut the evidence as to Brenham’s ora] statement, it was admis- 
sible to complete Landers’ own statement as to what communica- 
tions Brenham had made to him on the subject. A party should 
not be allowed to sit by and allow an opposing party to question 
a witness on a particular point even though it be irrelevant and 
then call a halt as soon as the witness has made a partial state- 
ment unfavorable to the examining party. Landers having been 
permitted without objection to make a partial statement of Bren- 
ham’s communications to him upon this point, it was proper to 
permit him to finish the statement. If the deposition became the 
evidence of the plaintiffs because introduced by them, then both 
the direct and the cross-examination should be regarded as con- 
ducted by them and should be considered as direct examination. 
Brenham’s communication by letter was not brought out by the 
pl. ‘ntiffs for the purpose of impeaching their own witness Lan- 
ders. It may be regarded as introduced to complete Landers’ 
statement already partially made without objection. In order to 
exclude the letter an objection should have been made in the 
first place to the introduction of any evidence of Brenham’s 
communications to Landers, or perhaps a motion might properly 
have been made to strike it all ont. A party should not be al- 
lowed to select such evidence as suits him and exclude the rest 
on a particular point, especially where, as in this instance, the 
evidence was all written out in the form of a deposition and was 
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known to counsel before any of it was read to the jury. It may 
be added that, even if all the evidence contained in Landers’ 
deposition upon this point had been excluded, it would not have 
aided the defendant, for there was ample other proof that the 
delay in forwarding the application was due to the agent’s negli- 
gence. There was proof that the application was not forwarded 
until between seven and eight weeks after it was received. This 
alone would have raised a presumption of negligence. A. W. 
Carter also testified as follows: ‘Mr. Brenham stated (on the 
occasion of his offer to return the premium in pursuance of in- 
structions from the defendant) that the application had been 
returned to him by the doctor two or three days after the applica- 
tion, and that the same remained on his desk for some time, he 
said, in order to get a batch of applications to send forward at the 
same time. The day the mail left he looked over the application 
and saw that the doctor had made some technical inaccuracy in 
his report: it didn’t go forward by that mail, he thereupon took 
it back to the doctor, it was corrected, it lay upon his table again 
some time, he stated until he could get another batch, and when 
about to forward the same he noticed that the doctor had not 
filled in a date, and it was not forwarded by that mail. He 
waited again for a batch, and it was forwarded on the 5th day of 
January, the day before Mr. Carter’s death.” This testimony 
was unobjected to and uncontradicted. 

The fourth exception was taken to the admission, againt de- 
fendant’s objection, of the applications of two other persons, 
which were dated November 5 and 8, 1894, respectively, that is, 
shortly prior to the date of the application in question, and which 
were made through the same agent and forwarded at the same 
time, Jan. 5, 1895. These applications were, as testified by 
Mr. Paty, defendant’s general agent for the Hawaiian Islands, 
part of a batch of seven applications of different dates presented 
to him by Brenham at the same time, January 5, 1895. They 
were admissible, for the purpose for which they were introduced, 
—not to show that because Brenham was negligent in respect of 
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these applications he was probably negligent in respect to the 
application in question, but to support plaintiffs’ theory that the 
application in question was retained in order that a batch might 
be sent together. No attempt was made to show that the two 
applications objected to were retained for any other reason. The 
circumstances under which these applications were offered in 
evidence and objected to do not appear. Mr. Paty’s testimony 
upon this point was apparently not objected to. 


The fifth exception was taken to the admission, against de- 
fendant’s objection, of certain letters written by Mr. Landers to 
Mr. Paty in regard to the matter in controversy. This exception 
does not seem to be much relied upon and in our opinion even if 
the letters in question were erroneously admitted, their contents 
were such as not to prejudice the defendant, especially in view 
of the other evidence in the case. They contained in substance a 
statement that the defendant had declined the application; an 
instruction to return the premium paid and take up the con- 
ditional receipt; a statement that the defendant had telegraphed 
asking for an explanation of the delay in forwarding the batch of 
applications; that the managers of other companies in San Fran- 
cisco and one of defendant’s prominent attorneys there confirmed 
the defendant’s decision on the question of its liability; also a 
regret at the unfortunate circumstances of the case. 

The sixth exception was taken to the overruling of the de- 
fendant’s motion that the plaintiffs be non-suited on the grounds 
that the evidence did not support the count on which they relied, 
and that no cause of action had been proved. This exception 
goes to the merits of the case and raises the question whether a 
cause of action exists. It must be borne in mind that the count 
relied on is not in contract. It is clear that the defendant could 
not be held either on a contract of insurance or on a contract to 
insure, under the circumstances of this case. The count is in 
tort, for the negligence of the agent in failing to forward the 
application with due diligence, and is based on the theory that if 
the application had been forwarded within a reasonable time, 
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it would have been accepted and the policy would have been 
issued for term insurance, prior to the applicant’s death, in other 
words, that, but for the agent’s negligence, the applicant’s life 
would have been insured for $5000, to which the plaintiffs would 
now be entitled under the terms of the policy that would have 
been issued, but which they are now deprived of because of the 
negligence of dezendant’s agent. We need not set out all the 
evidence adduced to show that if the agent had performed his 
duty, the term insurance would have been obtained before the 
applicant’s death. There is and can be no question that the 
jury were fully justified in so finding from tlie evidence. The 
questions now raised are questions of law as to whether, assuming 
these facts, the defendant is liable. 

In the first place, it is argued on behalf of the defendant, that 
the amount paid by the applicant was for the permanent insur- 
ance and that there was no consideration for the term insurance. 
This distinction does not appear from the evidence. It is stated 
in the reccipt that the amount paid was a deposit “upon the 
application for insurance” and the application was made for 
“term” as well as permanent insurance. It may be that the 
amount paid was not a consideration for either kind of insurance, 
but that it was, as stated in the receipt, a mere “deposit”—to 
become a consideration or not according to circumstances. It 
may be also that the application for term insurance was a mere 
offer which conld be withdrawu at any time before accepted, and 
that the defendant was not bound to accept it. If so, the same 
is equally true of the permanent insurance. But these questions 
are immaterial. The question is, was there a duty to forward the 
application, not was there a consideration for what might he 
done in case it should be forwarded? The action is not upon a 
contract for term insurance but in tort for negligence whereby 
. term insurance was prevented and but for which there would 
have been term insurance. If it is necessary to prove a contract 
and a consideration in order to prove a duty to forward, it may 
well be held that there was an implied contract, if indeed not an 
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express oral contract, to forward, and that the consideration 
therefor was the making an application at the solicitation of the 
ageat, the submission, at the request of the agent, to an examina- 
tion by the examining physician, and the making a deposit with 
the agent. It may be that the agent himself might properly 
have returned the application to the applicant without having 
forwarded it, but, if so, he should have done so within a reason- 
able time. Having received the application, having accepted 
the trust, he was, under the circumstances, bound either to for- 
ward it or to return it within a reasonable time. 

Secondly, assuming that there was a duty to forward within 
a reasonable time and that the agent was negligent in not ~o 
doing, it is argued that the defendant is not liable, whatever 
may be the rule as to the liability of the agent himself. This is 
the point upon which the case really hinges. It is not without 
difficulty. There arc no actual decisions upon it, so far as we are 
aware, It is argued that an action for negligence would not lie 
if the application had been pigeonholed by the defendant itself, 
and that a principal cannot be held liable for an act or omission 
of its agent if it could not be held for a similar act or omission 
of its own. We need not express an opinion upon the question 
whether an insurance company would be liable or not for negli- 
gence in failing to act upon an application within a reasonable 
time, in case the application had been made directly to the 
company or had been forwardcd to it by its agent. It may be 
that even the company would be bound to accept or reject the 
application within a reasonable time. But conceding for the pur- 
pose of argument that there would be no liability in such ease, 
cannot the present case be distinguished from it}? The company 
acts judicially in passing upon an application, the agent acts 
ministerially in forwarding it. Further, in the nature of the 
case, the company itself could not be guilty of negligence in fail- 
ing to forward an application, for the reason that there could be 
no forwarding at all when once the company had received the 
application. It is true, the company, being a corporation, can act 
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only through officers or agents in any case, but the directors or 
managers at the home office represent the company in a very 
different way from that in which its agents to solicit or receive 
applications do. But the very fact that a corporation can act 
only through officers or agents constitutes a reason for holding 
it to a stricter responsibility for the acts of its agents than would 
otherwise be necessary. As between innocent parties—the com- 
pany and the applicant—should not the loss due to the negli- 
gence of a third party—the agent—fall upon the company, 
wl..ch selected the agent and held him out as worthy of trust! 
Should not a principal suffer for the negligence of his own agent, 
rather than the person whose action has been induced by such 
agent acting within the scope of his authority? Does an appli- 
cant acquire no rights by making an application, submitting to 
an examination, making a deposit, and forbearing to obtain 
other insurance, on the faith induced by the agent that the 
ayplieation would be duly forwarded and passed upon? May 
the company with impunity through its directors, or at least 
tl.rough its soliciting agents, receive an application and a depo- 
sit, and take no action whatever? Those engaged in the insur- 
arce business need no reminding as to the importance of prompt 
action in such matters. If they should not care for a risk, they 
should not mislead an applicant into believing that they would 
at least act upon his application and so cause him to delay apply- 
ing to some other company. To hold the company liable in this 
case is in effect to hold, as equity holds, that that which ought to 
have Feen done was done. The effect is to place both parties in 
the same position that they would have been in, if there had been 
no negligence,—not to hold the company liable for damages 
eansed by the negligence, but to hold it to a liability that would 
have existed if there had been no negligence. As above stated, 
there are no decisions upon the point in question. In Stewart 
v. Helvetia Ins. Co., 102 Cal. 218, cited by defendant, the agent 
failed to forward an application for renewal of fire insurance 
until after the loss. The court held that while this “might 
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make the agent liable to plaintiff for the damage sustained by 
him growing out of such neglect, it did not have the effect to 
create a binding contract for renewal” between the applicant 
and the company. In that case the action was in contract, not, 
as here, in tort for the negligence. The court, however, inti- 
mated that an action might lie for the negligence against the 
agent at least, in other words, that there was a duty to forward. 
Trask v. German Ins. Co., 53 Mo. App. 625, would seem to 
be .. similar case, so far as we can judge from its digest in 9 Gen. 
Dig. Tit. Ins., Sees. 37, 376. In Walker v. Farmers’ Ins. Co., 
51 Ia. 679, referred to by defendant, the agent failed to forward 
an application for fire insurance until after the loss. The trial 
judge was of the opinion that the company was liable for such 
negligence of its agent and charged the jury that “if you find 
that said agent neglected to forward such application for rejec- 
tion or approval within a reasonable time, considering all the 
circumstances, then the defendant must be held liable for any 
loss occasioned by such neglect.” On appeal the Supreme Court 
held that, thongh this instruction might be correct law, it was 
inapplicable to that case because the action was brought on the 
contract and not for the negligence. The court said: “It may 
be, but the point we do not decide, that defendant is liable for 
the neglect of its agent as contemplated in this instruction; but 
in order to recover for such negligence the action must be based 
thereon.” In Perkiss r. Washington Ins. Co, 4 Cow, 645, 
cited by plaintiffs, the agent was authorized, not merely to re- 
ceive and forward applications as in this case, but to make con- 
tracts of insurance, to take effect, however, ouly “when the pre- 
mium should be paid, and should be received at New York,” 
and “provided the office should recognize the rate of premium, 
and be otherwise satisfied with the risk.” The agent made such 
a contract but the premium was not received at New York until 
after the loss. Just as, according to plaintiffs’ theory, in the 
present case the agent retained the application in order that he 
might send a batch at once, and the company declined the risk 
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without considering its merits but because it had already been 
informed of the applicant’s death, so in the New York case the 
agent retained the premium in order that he might send a num- 
ber of premiums together, and the company declined the risk 
without considering its merits but because it had already learned 
of the loss. The suit was in equity and based upon contract, 
the object being to compel either payment of the amount agreed 
to be insured or execution of the policy. Chancellor Kent held 
that the company was not liable, but on appeal his decision was 
reversed by the Court of Errors, in opinions by Woodworth, J., 
and Colden, Senator. We need not go into the grounds upon 
which the Chancellor and the Appellate Court differed. They 
related principally to the question whether the company could. 
arbitrarily refuse to approve a contract to insure made by its 
agent, or could refuse only upon a showing that the contract 
did not conform to the instructions given to the agent and above 
set forth. These grounds of difference did not relate to the 
question of the defendant’s liability for the negligence of its 
agent, but nevertheless Senator Colden expressed an opinion 
upon this point as follows: “Suppose an action had been brought 
against Russell (the agent) for not sending the premium in due 
time, can there be a donbt but that the appellant would have 
recovered in a court of law; and that the measure of damages 
would have been the amount which was to have been insured, 
and for which the premium was paid. The plaintiff, in such an 
action, would only have had to have shown that if the premium 
had been duly forwarded, the risk would have been taken, and 
he would have had the benefit of an insurance. And so in this 
case, when Russell, who was the agent of the respondents to 
receive and remit the premium, has withheld it, I think the 
respondents are to be held responsible, as they wuld have been, 
if he had performed his duty.” In Greenwich Ins. Co.v.'Water- 
man, 54 Fed. Rep. 839, the Circuit Court of Appeals raised a 
similar question but, while referring to Perkins v. Ins. Co., 


supra, as having answered the question in the affirmative, de- 
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clined to express an opinion upon it themselves, because the 
action was based, not on the negligence, but on a contract to 
insure. On the whole, while there are no actual decisions upon 
the point, the drift of opinion seems to be in favor of the propo- 
sition that the insurance company is liable for the negligence 
of its agent in failing to forward applications or premiums within 
a reasonable time. 

Thirdly, as to the measure of damages; the admissibility of 
evidence to prove what the company would have done if the 
agent had performed his duty; and whether the negligence of 
the agent was the proximate cause of the loss to the plaintiffs; 
see State Ins. Co. v. Jamison, 79 Ia. 245; also Perkins v. Ins. 
Co., supra. 

The remaining exceptions were taken to the refusal to give 
certain requested instructions to the jury: to the verdict as being 
contrary to the law and the evidence; and to the overruling of 
a motion for a new trial. These need not be separately con- 
sidered, as the questions raised thereby, in so far as they are re- 
lied on, have been disposed of under the exceptions already 
considered. 

The exceptions are overruled. 

Kinney & Ballou, for plaintiffs. 

A. G. M. Robertson, for defendant. 
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WILDER’S STEAMSHIP COMPANY, Limited, v. THE 
BRIGANTINE “LURLINE.” 


ÅPPEAL FROM Circurr JupGe, First Crrcurr. 
Susairrep Marcu 15, 1897. Decipep Juxe 17, 1897. 


Frear anb Wauittye, JJ., anD C. Brown, Esq., of THe Bar, 
IN PLACE OF JUDD, O.J., DISQUALIFIED. 


Salvage. 


The Court will not reverse the decision of the trial judge in admiralty 
in salvage cases unless it manifestly appears that some important 
error has been committed. 


There is no fixed rule by which a percentage of the value salved should 
be awarded, but such awards are largely within the discretion of 
the trial judge. 


This Court declines to disturb an award of one-fourth by the trial 
judge, the claim being for a third. 


OPINION OF THE COURT BY WHITING, J. 


Cirenit Judge Perry heard this case below and decreed that 
the libelant is entitled to salvage in a certain amount, and the 
libellant appeals to this Court. 


The decision appealed from is as follows: 

This is a libel for salvage brought by the Wilder Steamship 
Company, Limited, a Hawaiian corporation, for itself and others 
interested as salvors, against the brigantine “Lurline,” her 
tackle, apparel, furniture and ballast. 


From the evidence adduced at the trial, I find the facts to 
be as follows: 
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About 1.30 o’clock on the morning of December 5th last, 
the Lurline, being then at anchor in the harbor of Kahului, 
Maui, parted her chains during a storm, and was driven towards 
the shore by the wind and waves, and at about 2 o’clock of 
the same morning went on the reef. At the time, the wind 
was from the north, ¢. e., towards the shore, the sea rough and 
breaking, and rafn falling. The swell, after landing the vessel 
in shallow water, continued moving her inwards over the recf 
until at about 6 o’clock of the same morning, when Robert 
English, pilot of that harbor, went aboard, she was about forty 
or fifty feet beyond the line of deep water. From that time 
until the arrival of the Likelike, the Lurline was carried six or 
seven feet still further in. Shortly after the vessel struck, 
Captain Brown of the Lurline sent a boat ashore to notify the 
pilot that he was wanted on board, but, owing to the darkness 
and to the state of the sea, the pilot delayed going out until 
daylight, when, with a crew of six men from shore, he rowed 
to the Lurline. She then had two stern lines out, fastened 
to what is known in that harbor as stern mooring number two. 
Efforts had already been made by the captain, and were there- 
after continued, to pull the ship off with the aid of the donkey- 
engine aboard by hauling on the stern lines first, and later on 
the bow lines which the pilot had, before coming aboard, made 
fast from the Lurline’s bow to what are known as the bow 
moorings; but without success, for it was found by those on 
board that there was danger, if too much strain was put on the 
lines, cither of the donkev-engine breaking away from its fasten- 
ings, or of the hawsers parting. Moreover, after heaving for some 
time on the stern lines, the stern mooring to which said lines 
were fast, yielded to the strain and dragged for some distance 
tewards the Lurline, rendering further heaving on these lines 
of little avail. This attempt was, therefore, given up, and the 
bow lines merely kept as nearlv taut as possible to prevent the 
ship from going further on the reef. 

At about 9 o’clock that morning, D. Center, who represents 
to some extent the owner of the Lurline, went on board. While 
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there, and before the arrival of the Likelike, he suggested to 
Captain Brown that the steam-plows of the Hawaiian Commer- 
cial and Sugar Company might be used on shore as a means 
with which to pull the Lurline from her position on the reef 
into deep water; but Captain Brown apparently did not think 
the plan a good one and dismissed it from his mind without 
much consideration. 

In his efforts, Captain Brown made use of all the tackle 
belonging to the ship and also of such as was sent to him from 
the shore. He continued doing all that could be done to prevent 
the vessel’s going further towards the beach until shortly after 
Center’s arrival on board, when libellant’s steamship Likelike 
came into harbor on her wav to Honolulu on one of her regular 
trips. By this time the storm had abated and the swell had 
gone down; a little wind came occasionally in puffs; the sea 
was smooth; but the weather was still threatening. 

Captain Andrews of the Likelike at once went aboard the Lur- 
line and offered assistance, which Captain Brown accepted. After 
inquiring what hawsers the Lurline had on board, Andrews re- 
turned to the Likelike, coming again shortly thereafter to the 
Lurline. He then mentioned to Brown the subject of compensa- 
tion, said that his price was $5000, and handéd to Brown a bill 
for that sum for signature and approval. Brown protested, urg- 
ing that the value of the vessel before going ashore was not more 
than $4000, and that the compensation demanded was “outra- 
geous and piratical.” Center who was also present, inquired 
of Andrews whether a reduction could not be had at the Hono- 
lulu office to $2000 or $2500. Andrews replied that he could 
not sav as to that, that the officers of the company in Honolulu 
might make the reduction if they saw fit, and concluded by 
saving “$5000 or no hawser.” Brown, believing that his ship 
was, to use his own language, “in extremis,” “in imminent dan- 


> and that no other assistance was available, yielded 


ger of loss,’ 
and signed the paper. The agreement between the two captains 
was however, that that sum was to be paid only if the Lurline 
was taken from her position on the reef and safely towed to 


fo 
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Honolulu harbor, and that unless all of this was done, nothing 
was to be paid to the Likelike for her services. 

The Lurline’s seven-inch hawser was then made fast to her 
stern and to the Likelike. After the latter had pulled for a 
few minutes and moved the Lurline three or four feet, the 
hawser parted. A second attempt was then made, the hawser 
being on this occasion made fast to the bow of the Lurline; but 
after one-quarter of an hour’s strain, it again parted. The 
Likelike took in her six-inch line which she had had out to the 
bow moorings, and both that, and the seven-inch hawser of the 
Lurline were made fast to the latter’s stern. After another 
brief attempt, it was found impossible to move the Lurline, 
the water being low. The lines were made taut by the Likelike 
and held thus until the next high tide which came at 11 or 
twelve o’clock the following night. 

At 9 or 10 o’clock in the morning, the Lurline, as she lay 
on the coral bank, was drawing seven feet of water forward, 
five feet in the middle, and eight feet aft. 

From the time the Lurline struck the reef until the lines from 
her were made fast to the Likelike and held taut, the former 
vessel thumped on the rocky bottom, more heavily while the 
storm lasted; even to the extent of shaking the masts and rig- 
ging considerably, and less so after the weather moderated. 
The strain on the lines from the Likelike practically put an 
end to the severe thumping, so that the injury to the Lurline’s 
hull may be said to have been received between the hours of 
two and nine that morning. The injury, as found upon an 
examination of the vessel while on the marine railway in Hono- 
lulu, was as follows: 


The keel, which was a solid piece of wood two feet deep and 
fourteen inches thick, was split and chafed for a distance of 
sixty-four feet, and in some places worn away right up to the 
garboard plank, so that an entire new keel was necessary. The 
old keel had been fastened with one and one-quarter-inch bolts, 
more plentiful than in the ordinary vessel. Where the keel 
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was worn away, all of ‘the bolts were completely bent. The 
four-inch garboard plank was very badly chafed and in two 
places broken. On the starboard side, five planks on the bottom, 
were bruised and chafed for a distance of forty feet commencing 
at the keel and counting towards the bilge. In places, the 
oakwm had started. The shoe was gone the entire length of the 
vessel, The stern post was started, the upper rudder brace 
broken, both pintles bent, and the wood lock gone. 

At about 1:30 or 2 p. m. of that Saturday the crew of the 
Lurline, being six men, together with the pilot’s crew of six 
men, and fifteen men from the Likclike, began to take out the 
ballast (two hundred tons of sand) of the Lurline, in order to 
lighten her and facilitate the saving of the ship, the work being 
finished at about 8 o’clock the same evening. 


When the Likelike arrived in the morning the wind had 
changed to nearly northeast, and from that direction it con- 
tinned to come for the remainder of the day. The following 
night was dark and rainy; at about 11 o’clock, the tide being 
then high and the swell, which was again coming in, occasion- 
ally lifting the Lurline from the bottom for a moment, the 
Likelike commenced a third attempt to pull the Lurline off. 
This attempt was suecessful; at about midnight the Lurline 
reached deep water. At davlight, forty or fifty tons of ballast 
were put back aboard the Lurline, and some time before noon 
of Sunday the Likelike began to tow her to Honolulu, via La- 
haina, the former port being reached in safety at daylight on 
Monday morning, twenty-four hours later than the Likelike’s 
schedule time. 

Pilot English and his crew remained on board the Lurline, 
rendering all the assistance possible, from daylight Saturday 
morning until the Likelike left with her in tow on Sunday, with 
the exception of two or three hours just before daylight on 
Sunday during which thev went ashore for a change of clothes 
rendered necessary by their work in the rain. 

The Likelike’s routine of taking on freight and passengers 
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went on as usual during this voyage, and without interruption. 
She left Honolulu on her next regular trip on schedule time. 
No loss is shown to have occurred to her business by reason of 
the delay caused by the salvage service, and it is therefore to 
be presumed that there was none. Her crew has been paid by 
the libellant eighty-six and 50-100 dollars for the extra ser- 
vices rendered, and the extra coal used cost about twenty-two 
dollars. 


In making the attempts above mentioned to pull off the Lur- 
line, the Likelike, whose engines are of about five hundred and 
ninety horse power, went ahead at full speed, at the same time 
heaving on her anchors in order to get as much strain as possible 
on the hawsers. In taking hold at each attempt, she lay in 
about fifteen feet of water, drawing at the time eleven and 
one-half feet; the distance from her to the Lurline was about 
three hundred or four hundred feet, and to the reef across the 
harbor to which she (the Likelike) was obliged to head in pull- 
ing, about six hundred feet. The precautions taken by Captain 
Andrews to prevent accident were, to station the mate at the 
bow to see whither the steamer was going, the chief engineer 
at the skvlight to repeat to those on duty below the orders to 
stop and reverse, and himself aft to watch for any parting of 
the lines. The usual number of the crew, to wit, fifteen men, 
were on duty on deck, while the remaining ten were asleep 
below. No lights were placed on the bow moorings nor at any 
other point in the harbor, the presumption being that it was 
deemed by Captain Andrews unnecessary to do so. 

In performing her work of salvage, the Likelike was in some 
danger, but the degree of that danger it is difficult to describe 
by the use of adjectives. To be exact, the danger was this, that 
if, upon the parting of the hawsers while pulling at full speed, 
the engines for anv reason had not been stopped and reversed 
in time, and if the anchors had failed to hold, and if the steamer 
had not been steered out into the channel in time, she would 
have struck the high reef opposite and would undoubtedly have 
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suffered severe injuries; she could have pulled in no other direc- 
tion, the nature of the harbor being such as to render it abso- 
lutely unsafe to do so. As a matter of fact, on each of the 
three occasions, the steamer was stopped, whether by her anchors 
or by her engines, before reaching the reef and without injury. 
That Captain Andrews relying upon his experience in and 
knowledge of the harbor, did not consider the danger a grave 
one, is shown, I think, by his failure to place lights in the har- 
bor and by his permitting the passengers to remain on board. 
It should be borne in mind, however, that that same experience 
and knowledge of the captain which lessened the danger to the 
Likelike materially added to the value of her services. 

It is also in evidence that the libellant has had, for some 
time past, standing orders to the masters of its vessels not to 
enter or sail out of Kahului harbor at night. This prohibition 
would extend, by inference, to manceuvering in the harbor at 
night. Further, contrary to the company’s regulations, the 
steamer remained in the harbor that day and night without a 
bow line out to the bow moorings, having earlier in the day 
removed, as already noted, her bow line for use in towing. Up- 
on the evidence, however, I cannot find that she in fact in- 
eurred any risk by reason solely of the absence of that line. 

There was no risk to life at any time during the performance 
of the salvage service. 

The Liketike is of the value of about $60,000, carrying 
$35,000 of insurance. Her average monthly receipts for freight 
and passengers are about $6,500, her owners holding contracts 
to carry to Honolulu all the sugar manufactured by certain 
plantations along her route. 

Now that the Lurline is safe, there can be no certainty as to 
what would or would not have happened to her had not the 
Likelike come to her assistance: and vet after hearing all the 
evidence, I believe, as did Captain Brown at the time, that she 
was, while on the reef and unaided by the Likelike, in danger 
of becoming a total Joss, in other words, that, without the aid 
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of the Likelike, she would have proved a total loss. The extent 
of the injury suffered by the heavy timbers of her keel until 
9 o’clock of the Saturday morning leads me to the conclusion 
that the four-inch planking of her bottom could not have long 
withstood the action of the waves; and it would not have neces- 
sitated a very large hole to make her a wreck. Closely con- 
nected with this subject is the question of the availability of 
other means of assistance. Three such means have been sug- 
gested on behalf of the respondents, to wit: (1) the hauling 
of the vessel into deep water with hawsers and wire cables 
attached to her stern and passed through the bow moorings, 
power being furnished by steam plows stationed on the beach; 
(2) same as the first, except that the power was to be supplied 
hy fifty or seventy-five men in line on the beach, and with the 
addition that the ballast was to be shifted to a certain side of the 
Lurline so as to cause her to draw less water; and (3) the send- 
ing to Honolulu per Likelike Sunday morning of a message 
for a tug, the latter to reach Kahului some time on Sunday 
evening and then tow the Lurline off. Some one of these meth- 
ods may possibly have succeeded, but it should be borne in 
mind that with each of them considerable delay would have 
been necessary before an attempt could have been made to pull; 
and that delay would in all probability,—with certainty, I 
think,—have resulted in the knocking of a hole in the bottom 
of the ship. After that, towing into deep water would have 
been worse than useless. 


What was the value of the Lurline, for the purposes of this 
case? The proctors for libellant admit that the value to be con- 
sidered by the court may be, not of what was lost, but of what 
was saved. The cost of the repairs necessary to put the vessel 
in as good condition as she was in before she struck, was $3,400. 
On the question of what she is worth after being repaired, con- 
siderable expert testimony was introduced, but, as sometime hap- 
pens in such cases, the experts failed to agree. One placed her 
value at $750, for old junk, adding that she could not, in his 
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opinion, be sold for any other purpose; another at $8,000, if 
placed on the market in San Francisco; a third, at $10,000 
under similar circumstances; and a fourth, at $15,000, if pur- 
chased by one having a special use for her. The ship was built 
about ten vears ago at a cost of about $20,000. Two years ago 
her present owner purchased her for $14,000. She is now in- 
sured for the sum of $15,000. 

The value to be considered is, I think, the market value. But 
what is the “market value?” “It is the price which an article 
will bring when offered for sale in the market. It is the highest 
price which those having the ability and the occasion to buy are 
willing to pay.” R. R. Co. v. Woodruff, 5 S. W. (Ark.) 794. 
What parties are willing to pay is better shown by what they 
actually pay than by what they say that they are willing to pay. 
In the case just cited, the court went on to say that every use 
to which the property was adapted and could be put by intending 
purehasers, should be taken into consideration in assessing the 
value. 

In a land condemnation proceeding, reported in R. R. v. 
Worcester, 155 Mass. 39, the court said: “It would be entirely 
pioper for the jury to say, in deciding the case, what were the 
purposes to which it (the land) was naturally adapted, or, if 
there was but one, what was that purpose for which it was 
naturally adapted. What were the uses or use to which it might 
properly be applied? It is for the jury to say, in view of such 
use or uses, what would be the fair value of the property.” 

In holding that a test of value adopted by the trial court was 
erroneous, the appellate court, in Goodwin'v. Canal Co. et al., 
18 O. St. 181, said: “The true value of anything is what it is 
worth when applied to its natural and legitimate uses—its best 
and most valuable uses. The estimate should have been of its 
value generally, for any and all uses, and not for any particular, 
and especially not for any inferior or inappropriate use.” 

“When we speak of the market value of property as being 
what purchasers generally would pay for it, we do not mean what 


92 JUNE, 1897. 


men would pay who had no particular object in view in purchas- 
ing, and no definite plan as to the use to which to put it. The 
owner has a right to its value for the use for which it would bring 
the most in the market.” Mills on Eminent Domain, Sec. 168, 
citing King v. M. Ry. 32 Minn. 224. 

“Some of the cases hold that its value for a particular use may 
be proved, but the proper inquiry is, what is its market value in 
view of any use to which it may be applied and of all the uses to 


which it may be adapted?” Lewis on Eminent Domain, Sec. 
479. 


And so in the case at bar, while the particular use to which 
the vessel may be put is not the test of value, still the fact that 
the vessel is adapted to that particular use, is not to be disre- 
garded. On the contrary I think that the salvors are entitled to 
have it taken into consideration. I adopt the rule as stated in 
the authorities above cited. Applying it to the evidence, I find 
that the value of the Lurline when repaired is $14,000. I make it 
this amount, and not $15,000, nor $10,000, nor $8,000, because 
to my mind what the vessel actually sold for two years ago, 
under conditions precisely like those which exist today, accord- 
ing to the undisputed testimony, is a far safer test of her present 
market value, than are the opinions of experts, however well 
qualified they may be to testify. The Supreme Court in Wide- 
mann t. Thomas, 10 Haw. 366, approved, on exceptions, a 
valuation of property based upon the result of an actual sale in 
preference to the opinions of experts. 

The amount of the insurance on the vessel is not, in my opin- 
ion, a guide for the market value. It does not necessarily follow 
that the assured has been guilty of fraud, merely because, after 
a loss, it appears that the vessel was insured for more than her 
first cost to the present owners. “It often happens that expenses 
or profits are accruing, or expected to accrue, on the property, 
which the assured wish to cover, and for this purpose makes the 
valuation. Though the value at the commencement of the risk 
constitutes the amount of interest in an open policy, vet it is not 
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necessary to suppose that the parties have this value in view in 
agreeing upon a valuation. A valuation of goods which would 
be very high at the beginning of the risk, may be very low in a 
subsequent period of it, when great additional expenses have 
been incurred in the transportation of them, or their proceeds 
have become more valuable by trade. * * ~* It is for 
the interest of the assured so to value, that, in case of loss, he 
may be as nearly as possible indemnified. According to the 
voyage, state of markets, and other circumstances a valuation 
over cost and charges may only give indemnity; but this is a 
subject of estimate in the particular voyage.” 2 Phillips on Ins., 
Secs. 11838, 1184. 

While the amount for which a vessel may have been insured 
may be considered as a circumstance in arriving at its value after 
marine disaster, it is not direct evidence to that effect, nor can it 
be considered as conclusive as against more positive evidence of 
value, e. g., as in this case, the result of an actual sale. See 
Compagnie Commercial v. S. 8. Co., 60 Fed. 923. 

Upon all the evidence the vessel is unsaleable in Honolulu. 
The above valuation is based upon the market value in San 
Francisco, California. It is true that it has been held that 
where a salvage service is concluded at one port and the property 
saved is taken to another and sold, the value at the former port 
is to be taken. Sec Parsons, Shipping and Admiralty 302, n. 2. 
But it seems to me that it would be manifestly unfair and un- 
just to say that because the vessel cannot be sold here, the sal- 
vors shall have nothing for their efforts, although the vessel 
has a market value in the neighboring port of San Francisco; nor 
docs the proctor for the owners ask the court to adopt any such 
rule. The solution of the difficulty would seem to be to hold 
that the market value in San Francisco, less all proper charges 
for the voyage from Honolulu to San Francisco, should be taken 
as the value in Honolulu. This was the course followed by the 
court, npon a similar state of facts, in the case of the George 
Dean, reported in Swabey, Adm., 290, and cited in 2 Parsons 
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302, n. 2. But there is no evidence before the court tending 
to show what such charges would amount to in the case of the 
Lurline; in short, the owners practically consent that the item 
be not considered by the court; and for these reasons, it is not 
taken into consideration. 

The undisputed evidence is that the Lurline, after being re- 
paired, is in a condition fully as good as, but not better than, 
that in which she was before striking the reef. Deducting 
$3,400, the cost of repairs, from $14,000, the value of the prop- 
erty lost, we have $10,600, which I find to be the value of the 
property saved. 

It is admitted by proctor for respondents that the Likelike 
performed a salvage service. The only question now remaining 
is, how much shall be awarded as compensation for that service? 

This is not an action upon the contract for $5,000, but libel 
against the ship for the value of the service rendered. It is 
clear, upon the authorities, that the sum agreed upon by the par- 
ties will be decreed by the court, unless the contract is uncon- 
scionalle or was made under compulsion. See 47 Fed. Rep. 
906. But if it appears from the evidence that the agreement 
was made under cirenmstances that amount to duress, or that the 
contract rate is clearly exorbitant or excessive, courts will not 
hesitate to disregard the contract. Upon the facts as herein- 
above found by me in regard to the circumstances under which 
the agreement for $5,000 compensation was entered into, I hold 
that the contract was made under compulsion, and that it is 
not binding, either on the parties or on the court. 

The elements which are to be considered in a claim for salvage 
are, as decided by the Supreme Court, In re 1206 Bags of 
Sugar, (Liholiho), 9 Haw. 329: 


(1) The degree of danger from which the lives or property 
are rescued, 

(2) The value of the property saved. 

(3) The risk incurred by the salvors. 
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(4) The value of the property employed by the salvors in 
the wrecking enterprise, and the danger to which it was exposed. 

(5) The skill shown in rendering the service. 

(6) The time and labor occupied. 


The amount awarded, while it ought not to be exorbitant, 
should be liberal; it should be such “fas to make every one 
concerned eager to perform the service with promptness and 
energy, * * * It would be contrary to the spirit of mari- 
time law to reduce the salvage compensation below this standard 
of liberal inducement, and it would equally frustrate its pur- 
pose if the allowance should b^ so large and so out of proportion 
to the services actually rendered as to cause vessels, in situations 
in which it was expedient that they should quickly accept assist- 
ance of the character rendered in this case, to hesitate or decline 
to receive it because of its ruinous cost.” Ehrman t. ÑN. N. 
Siriftsurc, 4 Fed. 467, 8. 

No fixed rule has heen, or ean be, Jaid down, by which to 
measure the award. Fach case must be decided in view of all 
the cirenmstances under which the salvage service is performed. 
And yet an examination of the reported eases on the subject is 
of value. 

Tn the “Tiholiho” case. the court cites with approval the 
statement contained in the Enevelopedia of Law that, “One- 
half will be given only where both considerable energy and 
great exertion have been displayed or a considerable danger 
incurred by the salvors. If the service rendered to derelicts be 
of extraordinary merit, even as much as two-thirds of their 
value may be awarded to the salvors, but it is with great reluc- 
tanee that more than a moicty is rewarded.” 

A greater proportion is given where the value of the prop- 
erty saved is small, and a smaller proportion where the value is 
large. More is awarded where the salving ship is a steamer, 
and less where the service is performed by a sailing vessel; more 
where the ship in distress is on the open sea, and less where the 
mishap occurs near land; more in the case of a derelict, and less 
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in the case of a ship not abandoned; more in cases where no 
other means of assistance are at hand than in those where such 
other assistance can be had; more where there is risk to the 
lives either of the saved or of the salvors than where there is 
no such risk. These are some of the rules which have been 
followed in adjudicated cases, and the soundness of which is not 
disputed. The difficulty is merely in their application. 

The proctors for the libellant, in support of their claim that 
$5,000 would be a fair and reasonable compensation, place 
great reliance upon the fact that at the time of undertaking 
the salvage service it was uncertain whether the vessel could 
be successfully towed into deep water, and contend that in 
this respect the case at bar differs from all the reported cases, 
and that therefore but little aid is to be derived from a study 
of said cases. The element referred to exists, as I have found 
in this case, and it will be given due weight in making the 
award; but an examination of the adjudicated cases shows that 
the proctors’ statement is incorrect, and that as a matter of 
fact in some of them the element did exist and was considered 
by the court. The following bear on this point: 


In re Attacapas, 3 Ware 68, 69, the court said: “That the 
attempt to save the vessel appeared at the time to be an enter- 
prise of very considerable danger and hardship, I think, mav be 
safelv inferred from this, that out of about twenty persons 
present, all acenstomed to the sea, only four could be induced, 
ly the prospect of a salvage reward, to engage in the under- 
” The Attaeapas, with her freight, was worth $3,500. 
$1.200 salvage was allowed. 

In re The Brig. Joon Gilpin, Olcott 88, in which finding of 
fact was made, that, “it was then midwinter, at the height of 
a northeast storm of wind and snow, in the night time; the brig 


taking. 


lay at a point most exposed to danger from the winds and waves 
coming upon her from that direction; there was every probabil- 
itv she must be immediately broken up, causing the loss of 
evervthing on board,” it was held that “not only the actual toil 


WILDER’S CO. v. BRIG. LURLINE. 97 


and expenses are to be considered in a case of salvage, but also 
the imminent contingency that the services might prove un- 
availing by the breaking up of the vessel, before any amount 
of property could be saved.” The property saved produced $11,- 
294.07. One-fifth was allowed as salvage. 

In re The Camanche, 8 Wall. 448-480, the ship, with a cargo 
consisting of the materials and armament for the monitor “Ca- 
manche” and valued at $400,000, sunk at her moorings in San 
Francisco harbor, resting on the bottom with a list to starboard 
of 45°, her bow being in forty-eight to fifty feet of water and 
her stern in about nineteen feet. The salvage service lasted 
a little less than three months and cost the salvors nearly $70,- 
000. The cargo was insured for $340,000. At the completion of 
the work, which was done under contract for $110,000 compen- 
sation, all the insurance companies (except one which had a risk 
for $15,000 and had failed) paid as per agreement. A libel was 
then filed for salvage on the $60,000 uninsured and the $15,000 
insured. “The risk of life and limb during this part of the labor 
was testified to be great and constant.” * * * There was 
great uncertainty of ultimate success. “The whole of the prop- 
erty on board when the agent of the libellants took possession of 
the wreck was rescued from imminent peril * * * Diff- 
culties almost unexampled attended the undertaking.” Of the 
$75,000, $24,062 and interest from the beginning of the suit 
was awarded. 

See also, the Emulous, 1 Sumn. 207, where an allowance of 
one-fifth was, on appeal, reduced to one-seventh; and the E. M. 
Munn, 61 Fed. 695. 

The proctor for the respondent contends that the salvage ser- 
vice in the case at bar ended when the Lurline reached deep 
water in Kahului harbor, on the theory that she would have been 
able, unaided, to reach Honolulu; and that assistance rendered 
from that time until Honolulu was reached constituted merely a 
towage service. Granting, but not deciding that this contention is 


correct, I see no necessity for thus separating the items. The 
7 
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salvage service, whether it ended at Honolulu or in Kahului har- 
bor, was performed, and the result to be arrived at must in either 
ease be the same. 

The award made now is in view of the services rendered both 
by the “Likelike” and by her officers and ¢rew and is intended as 
full compensation for both the owners and said officers and crew. 
The pleadings are, in my opinion, sufficient to authorize and re- 
quire such an award. No apportionment is made, because none 
is asked, the parties apparently seeing fit to leave the matter for 
amicable adjustment without the aid of the court. 

The contract for $5,000 is, I think, inequitable and oppressive 
to the owners of the ship. In view of all the facts and circum- 
stances of the present case, and bearing in mind the rules and 
principles that should govern in a case of this nature, I award 
to the libellants as salvage the sum of $2,650, being one-fourth 
of $10,600, the value of the property saved. 

Robert English, pilot as aforesaid, in behalf of himself and 
of his crew, filed, during the progress of the trial, a claim in the 
sum of $280 as compensation for the assistance given the ship 
while in distress The services rendered were of a low grade of 
salvage services. I award the sum of $165, being $75 for 
Robert English, and $90 for the six men in equal shares. 


All costs of these proceedings to be borne by the “Lurline.” 
By tue Covrr (Justice Warre.) 


We are of opinion that the decision appealed from should be 
sustained. Substantial justice has been done and the award 
appears to have been arrived at after a full and careful consider- 
ation of the evidence and of the law relating to salvage. No 
fixed rule can be laid down as to what percentage of value shall 
be awarded in such cases, but in each case the amount of salvage 
is to be awarded in accordance with the cireumstances of the 
case. The appellant seeks to have the amount of salvage awarded 
increased by this court, but as such awards are always greatly 
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within the discretion of the admiralty judge in the first instance, 
the appellate court must be satisfied that there is manifest and 
material error shown to exist before it will interfere with or set 
aside such judgment especially in salvage cases where so much 
must be left to the sound discretion of the trial judge. 

In the Inter-Island S. N. Co. v. 1,206 Bags of Sugar, 9 
Haw. 329, the court say, “We do not question the principle laid 
down by Chief Justice Marshall in ‘The Sibyl’ (4 Wharton 98) 
that ‘in case of civil salvage, where the amount of salvage is 
discretionary, appeals should not be encouraged upon the ground 
of minute distinctions of merit; nor will the court reverse the 
decision of an inferior court unless it manifestly appears that 
some important error has been committed.” 

The appellant appeals on the ground that the amount awarded 
was too small, and that it at least should have been one-third 
of the value salved, and claims that the trial judge did not give 
due weight to the evidence as to the danger that the salving 
steamer Likelike was placed in and incurred in the getting the 
Lurline off the reef and also in connection therewith the uncer- 
tainty of saving the Lurline and the large value of the Likelike 
at risk. 

We have examined the evidence and decision, and are of 
opinion that the trial judge has fully considered these matters 
and that the evidence fully justifies his findings and judgment. 

Kinney & Ballou, for libellants. 

A. S. Hartwell, for libellee. 
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PIIPIILANI v. G. HOUGHTAILING. 
Exceptions FROM Circuit Courr, Firsr Circu. 
Susmitrep June 29, 1897. Decipep Jury 20, 1897. 


Frear anp Wuitine, JJ., anp A. G. M. Roszrrson, Esq., oF 


THE Bar, IN PLACE OF JupDD, C.J., ABSENT. 


It is not competent for a defendant on cross-examination of the plain- 
tiff to show that the latter has received payment of the sum sued 
for, no notice of an‘ intention to rely on that defense having been 
given as required by Rule of Court. 


OPINION OF THE COURT BY FREAR, J. 


This is an action for $1200 upon a promise of the defendant 
to pay to the plaintiff $120 a year during the remainder of the 
plaintiff’s life from April 3, 1886, and for interest on said sum. 
The Circuit Court, jury waived, found for the plaintiff in the 
sum of $720, the sum of the instalments not barred by the 
statute of limitations, with interest on each of these instalments 
from the date it became due. The case comes here on three 
exceptions. 

The exception mainly relied on was taken to the refusal of 
the trial court to allow defendant’s counsel on cross-examination 
of the plaintiff to show that the plaintiff had received certain 
benefits from the defendant. The matters sought to be intro- 
duced on the cross-examination did not relate to matters brought 
out on the direct examination. It was not strictly a case of 
cross-examination. The object was to establish the affirmative 
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defense of payment and the evidence was rejected because notice 
of an intention to rely on that defense had not been given as 
required by Rule 4 of the Circuit Courts. This was not error. 
See Sherman v. Harrison, 7 Haw. 663, and 8 Enc. Pl. and Pr. 
108. Moreover, the evidence, if allowed, would not have proved 
payment. The benefits sought to be proved had nothing to do 
with the claim sued on. 

The other two exceptions were taken to the allowance of 
instalments for more than one year previous to judgment, and 
to the allowance of interest on each instalment. Having ex- 
amined the pleadings, the evidence and the findings of the trial 
court, we fail to see any merit in these exceptions. 

The exceptions are overruled. 

Magoon & Edings, for plaintiff. 

C. Creighton, for defendant. 


RUTA PAALUHI (w) v. KELITHALEOLE, JOHN WA- 
HINEMAIKAI, JOHN NAALUALU and SEU TAI 
HEONG, by his Guardian ad litem, SEU TING UNG. 


Exceptions FROM Circuit Court, Frest Crrcurr. 
Susmitrep June 29, 1897. Deowep Jury 20, 1897. 


Frear anp Wuite, JJ., AnD Crrourt JUDGE CARTER, IN PLAGE 
or Jupp, C.J., ABSENT. 


A testator devised his property, real and personal, to his wife without 
words of inheritance, “and further after the death of my wife my 
property is to be divided; one-third for the heirs of my wife, and 
the remainder for my children G. B. Koekoe and Ruta Kapehe, and 
if they shall have died before then for their children.” The wife 
and children survived the testator and afterwards the wife died. 
Held, the wife took only a life estate, with remainder, as to one- 
third of the real estate, to Ruta. 
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OPINION OF THE COURT BY FREAR, J. 


This is an action of ejectment for two pieces of land situated 
at Kaipapau, Koolauloa, Oahu, and covered by Royal Patent 
(Grant) 2351 to Hoopalahee. The Circuit Court, jury waived, 
found for the plaintiff for one-third of the land and $80 damages. 
The only question which this Court is called upon to decide 
on these exceptions taken by the defendants is whether, under 
the will of the said Hoopalahee, admitted to probate in 1864, 
his wife, Kamoa, who died in 1880, under whom the defendants 
claim, took the fee simple, or, as to an undivided one-third of 
the land, only a life estate with remainder over to the plain- 
tiff, then Ruta Kapehe. 


The portions of the will material to this case are (translated): 

“After paying all my debts then the remainder of my prop- 
erty, the real estate and the personal property I hereby give 
to my beloved wife Meleana Kamoa. 

(Here is inserted a statement of the debts owing by and to 
the testator). 

“To my beloved wife the Kuleana No. 8171, Number of the 
Royal Patent 1319 situated at Kaipapau and Hauula. The 
purchased land Number 2351 situated at Kaipapau, and all the 
things upon both these lands, and the red work horse branded 
Hn. 

“And further, after the death of my wife my property is 
to be divided; one-third for the heirs of my wife, and the re- 
mainder for my children G. B. Koekoe and Ruta Kapehe, and if 
they shall have died before then for their children.” 

The defendants contend that the first of these clauses should 
be read as a residuary clause and therefore as if inserted last, 
and so be given effect under the rule that of inconsistent clauses 
in a will the last prevails, or, that, if this clause is to be read 
first, as it stands, it should be construed as passing the fee to 
the wife and that the last clause could not defeat the estate given 
by the first clause, or atleast that the last clause does not show 
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clearly an intention on the part of the testator to cut the estate 
devised in the first clause down to a life estate. 

The plaintiff contends that the first clause is not a residuary 
clause; that all the clauses should be read in their order; that 
if they are inconsistent the last should prevail; but that they 
may be reconciled by construing them to give a life estate to 
the wife with remainder to the children. The first two clauses 
cover substantially the same ground, one in general, the other 
in specific terms. 

In our opinion this view is correct. The several clauses are 
capable of this construction; when so construed, all are made 
effective; they should be so construed if possible. See 1 Jarm., 
Wills, 475; 29 Am. & Eng. Ene. of Law, 364; Gravenor v. 
Watkins, L. R. 6 C. P. 500. 

The exceptions are overruled. 


A. G. M. Robertson, for plaintiff. 
Cecil Brown and Magoon & Edings, for defendants. 
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J. F. COLBURN v. C. W. SPITZ. 
Exceptions FROM Crrcvir Courr, First Crrcvrr. 
Susmrrrep June 30, 1897. Decrpep Jury 20, 1897. 


Frear axp Ware, JJ., and S. M. Barrou, Esg., or raz Bar, 
IN PLACE oF JUDD, O.J., ABSENT. 


The defense of failure of consideration need not be specially pleaded 
under our statutes. 


Particular acts of misconduct cannot be shown for the purpose of im- 
peaching the general credibility of a witness. 


OPINION OF THE COURT BY FREAR, J. 


This is an action of assumpsit on two promissory notes, each 
for $68.85. The case comes here on plaintiff’s exceptions from 
the Circuit Court where it was tried before a jury on plaintiff’s 
appeal from the District Court. Only two exceptions need be 
considered. 

The first was taken to the overruling of plaintiff’s objection 
to the introduction of evidence of failure of the consideration 
for the notes. The objection is based on the ground that the de- 
fense of failure of consideration was not pleaded. In our 
cpinion it was unnecessary to plead it. By Sec. 1107 of the 
Civil Code, under an answer of genera] denial, “the defendant 
may give in evidence, as a defense to any civil action, any matter 
of law or fact whatever;” and Rule 4 of the Circuit Courts 
which requires him to give notice of his intention to rely on 
certain defenses does not extend to the defense of failure of 
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consideration. See Gomez v. Hawatian Gazette Co., 10 Haw. 
108. 

The other exception was taken to the refusal to allow plain- 
tiff’s counsel to ask the defendant on cross-examination certain 
questions for the purpose of proving that he had been a bank- 
rupt, that his discharge in bankruptcy had been at first refused, 
although afterwards granted, that his property was in his wife’s 
name, and that his was a case of fraudulent bankruptcy. The 
object was to impeach the credibility of the witness. The rule 
is that particular acts of misconduct cannot be proved for the 
purpose of impeaching the general credibility of a witness. 

The exceptions are overruled. 

C. Creighton, for plaintiff. 

A. G. M. Robertson, for defendant. 


MARIA K. HARBOTTLE and WILLIAM HARBOTTLE, 
her husband, v. T. W. RAWLINS. 


APPEAL From Circuit Jupcxr, First Circuit. 
SUBMITTED Jury 6, 1897. Decipep Jury 20, 1897. 


FREAR AND WHITING, JJ., ano CIRCUIT JUDGE Carrer, IN FAVE 
or Jupp, C.J., ABSENT. 


Decree dismissing a bill in equity to set aside a deed on the grounde 
of undue infiuence and misrepresentation, affirmed. 


OPINION OF THE COURT BY FREAR, J. 


This is a suit in equity to procure, on the grounds of undue 
influence and misrepresentation, the cancellation of a deed ex- 
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ecuted by the complainants to the defendant November 30, 
1895, of certain land at Kapalama, Oahu, described as Apana 1 
in Royal Patent 109, L. C. A. 518, and an undivided moiety 
of certain land at Hamakua, Hawaii, described in Royal Patent 
2500 to Paumano. 


After due consideration, we are of the opinion that the decree 
appealed from dismissing the bill should be affirmed and we 
adopt the findings of the Circuit Judge as follows: 


“About a month prior to the date of the signing of the deed, 
William Harbottle, one of the complainants, met one R. N. 
Boyd on the street, told him he wished to sell the Hamakua land 
now in dispute, and requested him to go with him to the office 
of one Dr, McKibbin there to ascertain what sum said McKibbin 
was willing to pay for said land. Boyd did so, the result of the 
interview, which was held in the presence of and understood 
by Harbottle, being that McKibbin offered six hundred dollars 
for the Hamakua land and nine hundred dollars for the Hama- 
kua and Palama lands jointly. This offer was, on Boyd’s advice, 
not accepted. Boyd and Harbottle then separated, nothing 
further being said between them at that time about the matter. 


“Two or three days prior to the 30th of November, Boyd 
informed defendant Rawlins of the fact that complainants 
wished to sell their Jand. Rawlins desired to purchase and with 
Boyd went to complainants’ residence to endeavor to effect a 
transfer. The evidence for defendant is that at this conversa- 
tion, at which William Harbottle was also present, an under- 
standing was arrived at, and that the terms were that com- 
plainants were to convey to Rawlins all their Palama and Hama- 
kua lands, and that Rawlins was to assume the twelve hundred 
dollar mortgage on the land, set off a portion of the Palama 
land for complainants’ use for life, and give complainants one- 
half of the rents of the remainder of the land, both at Palama 
and Hamakua, also for life, and that complainants were to pay 
for one-half of such improvements as Rawlins might make on 
the Palama land. Complainants deny that a definite agreement 
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was made on that day. I think that it is immaterial whether 
it was or not, if, at the final interview, complainants consented 
thereto freely and without fraud practiced upon them. 

“But whatever was said on that day, Boyd returned, either 
on the same day or the next, and, at Rawlins’ request, surveyed 
a portion of the Palama premises as desired by the complainants, 
teking a description thereof to S. K. Kane, an attorney of this 
Court, who was to draw up the documents for carrying into 
effect the agreement of the parties. 

“On the 30th of November following, Rawlins, Boyd and 
Kane went to complainants’ house for the purpose of having 
the deed executed. The attorney had advised, (and his advice 
had been accepted by Rawlins) that the agreement as reported 
to him, would be best carried out by the execution of two docu- 
ments, one an absolute deed of all the land from complainants to 
defendant, and the other an instrument to be signed by Raw- 
lins, securing to complainants the various privileges above noted; 
and these papers had been drawn accordingly. Both complain- 
ants were present at this interview. As to what then took place, 
I rely most strongly upon the evidence of Mr. Kane, an entirely 
disinterested witness. The two instruments, which were in the 
Hawaiian language, were read and carefully explained by the 
attorney to the complainants. It is well to note, on the question 
of veracity, that the two complainants and their witness Kealoha 
(w), all insist strongly that only one document was read to them 
by Mr. Kane. As soon as complainant Kealia heard mention of 
the Hamakua land, she objected and said that under the agree- 
ment that had been made that land was not to be included in 
the transfer. Boyd replied that it was. Rawlins, becoming 
disgusted with the disagreement, left the room and premises, 
saying that he would leave the matter to Kane and Boyd. The 
latter told complainants that that was the best he could do, that 
they knew that McKibbin had offered only nine hundred dol- 
lars, that they would live there and get one-half of the Hama- 
kua rents. Still they objected. Mr. Kane then re-read the 
documents, explaining fully all their provisions. Then fol- 
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lowed a conversation in low tones between the complainants, 
during which the husband said to the wife, “This is satisfactory 
to us; we have piece here for life and have half of Hamakua 
rent for life; I think we better do this.” At the end of this 
conversation, both signed the deed, and, as testified to by Mr. 
Kane, who also took their acknowledgments, they did so freely 
and voluntarily, and understanding fully the contents of the 
instruments. No undue influence was exercised by either de- 
fendant or Boyd. Upon leaving the home of the complainants, 
and while on his way to town, the notary obtained the signatures 
and acknowledgments of defendant and his wife to the second 
instrument. 

“From all the evidence, I further find that there was no mis- 
representation by Boyd or by any one else as to the contents of 
the instruments, or as to the conditions or terms of the sale, or 
as to a foreclosure sale having been advertised or being about to 
take place. Complainants claim that there was misrepresenta- 
tion on the subject of the Hamakua rents, the allegation in the 
bill being that Boyd assured them that they would have one- 
half of all said rents. Mr. Kane’s evidence shows clearly that 
complainants understood before signing that they were to re- 
ceive for life only one-half of the rents of their one-half interest 
in the land. It is unnecessary to construe now the clause relat- 
ing to these rents in the instrument signed by Rawlins; for if 
it secures to complainants only one-half the rents of their one- 
half interest, my finding is that that was fully explained to 
them, and if, on the other hand, ıt secures to them one-half 
of the rents of all the land, then complainants have received 
all that they claim and have no reason to complain. 

“As to the allegation that complainants signed the deed under 
fear and constraint and by reason of undue influence caused 
and exercised by Rawlins or Boyd, I think that that is amply 
disproven. The mere fact that Boyd said that complainants 
would have to pay the attorney’s fees and expenses of survey- 
ing, if they did not sign the deed, is insufficient to show con- 
straint. The amount would have been only about twenty dol- 
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lars; the complainants did not even care to ask how much it 
was. They have clearly shown that it was not that statement 
that caused them to sign. 


“As to inadequacy of consideration. From the evidence it 
appears that the land in question, subject only to the life in- 
terest of an aged Hawaiian in a portion of the Palama land, 
and otherwise unencumbered by any conditions, is worth be- 
tween four and five thousand dollars; but it also appears, from 
the uncontradicted testimony of an expert, that, subject to the 
conditions under which Rawlins took it, it is at least doubtful 
whether a higher price could have been obtained for the land. 
The language used by the witness was: ‘Subject to conditions 
named in deed, it is difficult to state the value of the land. I 
cannot give the value. If the proposition was made to me, I 
would not take it, I haven’t money enough. Men with lots 
of money who could afford to wait, might do it. I would not 
consider it an extraordinarily soft snap. Considering the rents 
now accruing, one-half of them would be a medium rate of in- 
terest on twelve hundred dollars.’ Certainly it cannot be said 
that the inadequacy of consideration in this case is so great as 
to ‘shock the conscience? And that is what is necessary in 
order to justify an inference of fraud, and consequent rescis- 
sion. Mere inadequacy of consideration is insufficient to set 
a bargain aside. ‘If a person of ordinary understanding, on 
whom no fraud has been practiced, makes an imprudent bar- 
gain, no court of justice can release him from it. Inadequacy 
of consideration is not a substantial ground for setting aside 
a convevance of property.’ 1 Story’s Eq. Juris., Sec. 237. 

“The evidence does not establish the existence of any con- 
fidential relation between the complainants and defendant or 
Boyd at the date of the transaction in question, nor does it show 
that complainants reposed any great degree of trust or con- 
fidence in either of them. On the contrary, the testimony of 
the complainants themselves is that they did not believe every- 
thing that Boyd said, and their acts during the negotiation 
confirm this statement. 
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“Upon all the evidence, and upon the law, I am of the 
opinion that the complainants are not entitled to the relief 
prayed for. 

“The bill is dismissed.” 

The decree appealed from is affirmed. 


Magoon & Edings, for complainants. 
A. G. M. Robertson, for defendant. 


IN THE MATTER OF THE BANKRUPTCY OF MARIA 
G. LEVINHO. 


APPEAL From Circuit Juper, First Crrcurr. 
SUBMITTED Jung 30, 1897. Dromen Jury 31, 1897. 


Frear axbo Wurrine, JJ., anp S. M. Barrou, Esq., or THE 
BAR, IN PLACE or Jupp, C.J., ABSENT. 


L. put her husband in full charge of her store; he, without disclosing 
his principal, ordered goods of M. to be delivered at the store for 
cash; the goods were delivered by M.’s servant who did not col- 
lect the price; the goods were incorporated in the store stock and 
part of them sold. Held, L. was liable in contract for the price 
of the goods. 


OPINION OF THE COURT BY FREAR, J. 


At the hearing to determine whether the defendant was a 
bankrupt or not, the petitioners, Gonsalves & Co., attempted to 
prove debts owing by the defendant to the amount of $527.58. 
The Circuit Judge disallowed one of the alleged claims, that of 
McChesney & Sons for $37.51, and as this reduced the alleged 
indebtedness below $500, the amount required by the bank- 
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ruptey act, he dismissed the petition without, so far as appears, 
passing on the other claims. 

In our opinion the item of $37.51 should have been allowed. 
The defendant kept a store in Honolulu. While temporarily 
absent on the island of Kauai she left her husband in charge of 
her store. She testified in substance that she left everything in 
his possession and charge; that he bought and sold goods; that 
she supposed he could do so, though she gave him no express 
authority to do so. During her absence, he ordered the goods 
in question of McChesney & Sons, to be delivered at the store 
aud to be paid for in cash. The driver of McChesney & Sons’ 
delivery wagon took the goods to the store, found it locked, and 
left the goods outside. He was sent back to get the goods or the 
money, but the goods had been moved inside and the store was 
locked. Part of the goods were sold in the course of the store 
business by the defendant’s husband. McChesney & Sons appear 
not to have known then that the wife kept the store or that her 
husband was acting as her agent. 


The facts above stated show that the husband had authoritv 
as agent of the wife to purchase goods for the store. If he could 
be held in contract for the value of the goods, she also could be 
held—as an undisclosed principal subsequently disclosed. The 
contention on behalf of the defendant is that no sale was effec- 
ted, since there was to be a sale, if at all, for cash only, and 
McChesnev & Sons did not intend to have the goods left at the 
store unless paid for and the driver left them there by mistake; 
that defendant’s husband in taking the goods committed a tort 
or a crime, and that McChesnev & Sons’ remedy would be either 
replevin for the goods or an action for damages for their con- 
version. In our opinion this is one of those cases m which the 
tort, if anv, may be waived and the action brought in contract. 

It does not appear that the Circuit Judge passed on the other 
claims. We think it not advisable as a general rule for the 
appellate court to pass in the first instance upon facts in dispute 
upon the evidence. 
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The order appealed from is reversed and the case is remanded 
to the Circuit Judge. 

A. G. M. Robertson and C. Creighton, for petitioners. 

L. A. Dickey, for defendant. 


JAMES CAMPBELL v. JONATHAN SHAW, Assessor 


First Taxation District. 


HONOLULU IRON WORKS COMPANY v. JONA- 
THAN SHAW, Assessor First Taxation District. 


APPEALS FROM Circuit JUDGE, First Crrcourr. 
SUBMITTED Aravsr 6, 1897. Dercinep Atvaust 26, 1897. 


Jupp, C.J., FREAR ano Wura, Jd. 


An Act entitled “An Act to provide revenue for the government by the 
assessment and collection of tax on income” held to be unconstitu- 
tional and void, on the ground that Section one of the Act imposes 
the tax in violation of Article eleven of the Constitution which re- 
quires that taxation must be proportional. 


OPINION OF THE COURT, BY JUDD, C.J., (Frear, J., dissenting.) 


These cases came before a Circuit Judge of the First Circuit 
Court and pro forma decrees were entered sustaining the demur- 
rer interposed. By agreement the cases were heard by us in 
vacation, on the 5th and 6th instant. 

The Legislature of 1896, passed on the 12th of June of that 
year Act 65 entitled “An Act to Provide Revenue for the Gov- 
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ernment by the Assessment and Collection of Tax on Income.” 
By the terms of the Act returns are to be made by the 31st of 
August of this year. 

The actions are bills in equity, claiming that the Act in ques- 
tion is unconstitutional and void and pray that the Act may be 
so declared and that the defendant as Tax Assessor for the First 
Taxation District may be enjoined from assessing and collecting 
the tax by the said Act imposed. The demurrers aver the con- 
stitutionality of the Act. 

In Campbell’s case, the ten points made were that the Act is 
unconstitutional and void because— 


(a) The said income tax law requires the plaintiff to pay 
taxes on income, either in the form of money or in investments 
representing the same, upon which the plaintiff is taxed under 
the provisions of Act 51. 

(b) The said income tax law exempts from income tax all 
persons having an income of less than $2,000 and also corpora- 
tions, companies or associations organized and conducted solely 
fo” charitable, religious, educational or scientific purposes, in- 
eluding fraternal beneficiary societies, orders or associations 
operating upon the lodge system and providing for the payment 
of life, sick, accident or other benefits to the members of such 
sccicties, orders or associations, and dependents of such mem- 
bers: the stocks, shares, funds, real and personal property, or 
securities held by any fiduciary or trustee for charitable, re- 
ligious, educational or scientific purposes. 

(c) The said income tax law allows an exemption of two 
thousand dollars upon incomes under four thousand dollars, 
whereas no such exemption is allowed upon incomes over four 
thousand dollars, 

(d) The said income tax law exempts from an income tax 
all profits realized from sales of real estate purchased more than 
two years previous to the close of the year for which income is 
estimated. 

(e) The said income tax law makes no deduction for any 
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amount paid out for new buildings, permanent improvements or 
betterments made to increase the value of any property or estate. 

(f) The said income tax law taxes the salaries of the Pres- 
ident and of the Justices of the Supreme Court as officers of 
the Republic. 

(g) The said income tax law necessarily requires double 
and duplicate taxation of property. 

(h) The said income tax law unreasonably and unlawfully 
exempts persons and property from taxation. 

(i) The said income tax law does not require each member 
of society to contribute his proportion or share of taxes. 

(j) The said income tax law requires no returns or taxes of 
mercantile firms and imposes no taxes on partnership property, 
income or gains other than by requiring returns from and taxing 
individual members of such firms in respect of their several in- 
terests in the firm property and income derived therefrom, 
whereby much partnership property and income are necessarily 
untaxed, resulting in an unlawful discrimination against the 
property and income of incorporated mercantile associations, as 
well as of other corporations and of individuals. 

(k) The said income tax law is otherwise unconstitutional 
and void. 

In the Honolulu Iron Works Company’s case fourteen rea- 
sons that the Act is unconstitutional and void are alleged, as 
follows: 


(1) That the exemption of incomes under two thousand 
dollars from taxation is unconstitutional, being in conflict with 
Article 11, Section 2, and (or) Article 12 of the Constitution of 
the Republic of Hawaii. 

(2) The provision allowing an exemption of two thousand 
dollars upon incomes under four thousand dollars, whereas no 
such exemption is allowed to incomes over four thousand dollars 
is unconstitutional and void, being in conflict with Article 11, 
Section 2, and (or) Article 12 of the Constitution of the Re- 
public of Hawaii. 

(3) The provision allowing an exemption of two thousand 
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dollars upon all incomes of persons having an income under four 
thousand dollars whereas no such exemption whatever is allowed 
corporations having an income under four thousand dollars, is 
unconstitutional and void as being in conflict with Article 11, 
Section 2, and (or) Article 12 of the Constitution of the Re- 
public of Hawaii. 

(4) The provision making it lawful for any assessor who 
skall be of the opinion that a return is false or fraudulent or 
contains any under-statement to summon any person, vice-pres- 
ident, manager, resident manager or agent of, or any person 
having the possession, custody or care of books of account con- 
taining entries relating to the business of such person or corpora- 
tion, wherever residing or found, to appear before him and pro- 
duce such books at a time and place named in the summons, and 
to give testimony or answer interrogations under oath respecting 
any objects liable to tax or the returns thereof, and in case of 
any return of a false or fraudulent list, the imposition of two 
hundred per cent. penalty in addition to the tax imposed, is 
unconstitutional and void, being in conflict with Article 8 and 
(or) Article 6 of the Constitution of the Republic of Hawaii. 

(5) The provision that when any person or corporation 
having a taxable income refuses or neglects to render any re- 
turn or list of income required by law, or renders an under- 
stated, false or fraudulent return or list, that the assessor shall 
make according to the best information which he can obtain, 
and on his own view and information, such return according to 
the form prescribed of the income liable to tax possessed by such 
person or corporation, and that the said assessor shall assess the 
income; and in case of any return of a false or fraudulent list or 
valuation that he shall add 200 per cent. to such tax, and in case 
of a refusal or neglect to make a list or return, or to verify the 
same, he shall add 100 per cent. to such tax, is unconstitutional 
and void, being in conflict with Article 6 and (or) Article 8 of 
the Constitution of the Republic of Hawaii. 

(6) The provision making it lawful for the assessor of the 
division in which any corporation is assessable, whenever he 
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shall believe that a true and correct return of the income of such 
corporation has not been made, to make an affidavit of such be- 
lief and of the grounds on which it is founded, and if the Minis- 
ter of Finance shall on examination thereof conclude there are 
good grounds for such belief, then and thereupon making it 
lawful for him to issue a request in writing to such corporation 
to permit an inspection of the books of such corporation to be 
made, and if such corporation refuses to comply with such re- 
quest, then making it lawful for the assessor of the division to 
make, from such information as he can obtain, an estimate of 
the amount of such income and then add one hundred per cent. 
thereto, which said assessment so made is made the lawful assess- 
ment of such income, and not subject to appeal, is unconstitu- 
tional and void, being in conflict with Article 10 and (or) Article 
8 of the Constitution of the Republic of Hawaii. 

(7) The entire law imposing a tax on incomes is wnconstitu- 
tional and void for the reason that in connection with Section 17 
of Act 51 of the Session Laws of 1896, passed prior to the in- 
come tax law, which section provides that: “In estimating the 
aggregate value of each such enterprise for profits there shall be 
taken into consideration the net profits made by the same, and 
also the gross receipts and actual running expenses,” ete., the said 
income tax Jaw results in duplicate taxation, and is in conflict 
with Article 11, Section 2, and (or) Article 12 of the Constitn- 
tion of the Republic of Hawaii. 

(8) The entire income tax law is unconstitutional and void 
for the reason that, taken in connection with Sections 14 and 
16 of Act 51, Session Laws of 1896, passed prior to said income 
tax law, said income tax law results in duplicate taxation of all 
income received between the 1st day of July and the 1st day of 
January of each year, and remaining as money on hand on the 
1st dav of January, thus conflicting with Article 11, Section 2, 
and (or) Article 12 of the Constitution of the Republic of 
Hawaii. 

(9) The entire income tax law is unconstitutional and void 
for the reason that, taken in connection with Sections 14, 15 
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and 16 of Act 51, Session Laws of 1896, passed prior to said 
income tax law, it results in duplicate taxation of all income 
received between the 1st day of July and the 1st day of January 
of each year, and invested in real and (or) personal property 
within the jurisdiction of this Republic, thus conflicting with 
Article 11, Section 2, and (or) Article 12 of the Constitution of 
the Republic of Hawaii. 

(10) The said income tax law is unconstitutional and void 
in that it exempts from its operation corporations, companies 
and associations organized and conducted solely for charitable, 
religious, educational and scientific purposes, including fraternal 
beneficiary societies, orders or associations operating upon the 
lodge system, and providing for the payment of life, sick, acci- 
dent or other benefits to the members of such societies, orders and 
associations, and dependents of such members; and insurance 
companies taxed on a percentage of the premiums under the 
authority of any other act; and the stock, shares, funds, real and 
personal property or securities held by any fiduciary or trustee 
for charitable, religious, educational and scientific purposes, and 
is therefore in conflict with Article 11, Section 2, and (or) Arti- 
cle 1, Section 2, of the Constitution of the Republic of Hawaii. 

(11) The said income tax law is unconstitutional and void 
in that it exempts from its operation all copartnerships consist- 
ing of two or more persons carrying on business together, and 
is therefore in conflict with Article 1, Section 2, and (or) Article 
11, Section 2, of the Constitution of the Republic of Hawaii. 

(12) The provisions of the income tax law imposing a tax 
of one per cent. on the incomes of every servant or officer of the 
Republic is unconstitutional and void so far as it relates to the 
salaries of the President and Justices of the Supreme Court, be- 
ing in conflict with Article 25 of the Constitution of the Repub- 
lic of Hawaii, and of Article 83 of the Constitution of the Re- 
public of Hawaii. 

(18) The entire income tax law is unconstitutional and 
void for the reason that such portions of it as are unconstitu- 
tional and void for any or all of the reasons above stated render 
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the conclusion inevitable that the Legislature would not have 
passed the remaining portions of the law. 

(14) The entire income tax law is unconstitutional and 
void for the reason that the exclusion and non-enforcement of 
such portions of it as are unconstitutional and void results in the 
entire tax being borne by only a portion of the community, and 
is therefore in conflict with Article 11, Section 2, and (or) 
Article 1, Section 2, of the Constitution of the Republic of 
Hawaii. 

We will consider first the questions raised upon the first sec- 
tion of the Act. The section reads as follows: 


“From and after the first day of July, A. D. 1897, there 
shall be levied, assessed, collected and paid annually upon the 
gains, profits and income derived by every person residing in the 
Republic, and by every person residing without the Republic, 
from all property owned, and every business, trade, profession, 
employment or vocation carried on in the Republic, and by every 
servant or officer of the Republic, wherever residing, a tax of one 
per cent. on the amount so derived; provided, that where the 
gains, profits or income of any such person who resides within 
the Republic, or of any servant or officer of the Republic wher- 
ever residing, shall not have exceeded the sum of four thousand 
dollars for the preceding twelve months, only so much of such 
gains, profits or income as exceeds the sum of two thousand 
dollars, shall be liable to such tax, and the tax herein provided 
for shall be assessed by the assessors and collectors for the time 
being for the several tax divisions of the Republic, and collected 
and paid upon the gains, profits and income for the year ending 
the 30th dav of June next preceding the time for levying, 
assessing, collecting and paying the said tax.” 

The plaintiffs claim that this section is violative of Article 
Eleven of the Constitution which reads: 


Section 1. No subsidy, duty or tax of anv description shall 
he established or levied without the consent of the Legislature; 
nor shall any money be drawn from the Public Treasurv with- 
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out such consent, except in the manner directed by this Con- 
stitution. 


Section 2. Each member of society has the right to be pro- 
tected in the enjoyment of his life, liberty and property, accord- 
ing to law; and therefore, he shall be obliged to contribute his 
proportion or share to the expense of this protection; and to 
give his personal services, or an equivalent when necessary, as 
may be provided by law. 


The Act in question is claimed to be repugnant to other arti- 
cles of the Constitution, especially Article 1, Section 2, which 
reads: 


The Government is conducted for the common good, and not 
for the profit, honor or private interest of any one man, family 
or class of men. 

Article 8. No person shall be compelled in any criminal 
case to be a witness against himself; nor be deprived of life, 
liberty or property, without due process of law. 

Article 10. Every person has the right to be secure from 
all unreasonable searches and seizures of his person, his house, 
his papers and effects; and no warrant shall issue, except on 
probable cause, supported by oath or affirmation and describing 
the place to be searched and the persons or things to be seized. 


It is urged by plaintiffs’ counsel that Article 11 of the Con- 
stitution which declares that each member of society “shall be 
obliged to contribute his proportion or share to the expense of 
this protection,” ete., means that each person may be obliged to 
pav only his proportion or share of such tax, that is, that the tax 
to be paid by each shall be in proportion to the income from 
property owned by him. To express it in another way, each per- 
son can only be taxed on his income rateably with the incomes 
of others. The tax of one must bear the same ratio to his income 
as the tax of others bears to their incomes. 

The attorney for the defendant urges that there is no limita- 
tion to the power of taxation since we have no provision in 
the Constitution that taxes shall be “equal and uniform” as in 
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many other states, and that Article 11 of the Constitution is not 
a limitation of the taxing power and if it is, the legislature is the 
proper judge of what is the proportion or share that each mem- 
ber of society must contribute for the expenses of government. 
We do not agree with this contention. The power to tax for its 
support is inherent in every government, for it could not exist 
without such power, but this power is limited by Article 11, for 
by it taxes can only be imposed by the legislature and not by 
the executive, and the legislature can only exercise this power in 
the method pointed out, so that each person shall pay his “pro- 
portion or share.” The inhibition to tax in any other way than 
that which accomplishes the result that each member of society 
bears only his proportion or share of the whole expense of gov- 
ernment, does not differ essentially from a provision that tax- 
ation shall be equal and uniform. Certainly the taxing of A 
upon property of the same value as that of B more than the tax 
laid upon B would be compelling A to pay more than his “pro- 
portion or share” and the taxation would not be “equal and 
uniform.” 


In the light of this reasoning to tax A one per cent. of his 
entire annual income, if it exceeds the sum of four thousand 
dollars, and to tax B on only two thousand dollars of his income 
if the whole does not exceed four thousand dollars, and to im- 
pose no tax at all upon C if his income be less than two thousand 
dollars would be obliging A to pay more than his “proportion or 
share” of the tax, and such taxation would not be “equal and 
uniform.” To this it is replied that the legislature has the 
power to exempt from taxation such subjects ag it deems proper. 
But bv all the authorities the exemptions must be supported by 
publie considerations and tend to promote the general welfare. 
Of this character is the exemption from taxation long existing 
in this country to every taxpayer property to the value of three 
hundred dollars, the obvious purpose being not to tax at all 
those who are so poor as to possess property of only that value 
or less. But the statute in question does not exempt from tax- 
ation all incomes to the amonnt of two thonsand dollars, but im- 
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poses upon him who receives over $4,000 a year a tax of one 
per cent. upon the whole amount, whereas the person whose 
income is less than four thousand dollars pays only on the excess 
of income over two thousand dollars. It is well settled that the 
legislature has the power to classify objects of taxation, but it is 
equally well settled that selections cannot be made out of a class 
for taxation and others of the same class be exempted. The 
effect of this section of the Act would be to place the burden of 
this tax upon those whose annual incomes are over four thousand 
dollars, and who constitute a minority of the community. It 
is argued that the exemption of incomes of two thousand dollars 
is reasonable and in furtherance of a public purpose, because 
the sum of two thousand dollars is the average annual cost 
of living of a family. This is a mere supposition and not to be 
taken for granted as true in our community. But if it be once 
conceded that exemptions so large as this can be made as a public 
benefit then exemptions of a much larger amount can be made 
which might place the whole burden upon the rich and if pushed 
to an extreme be a confiscation and not the proportional taxation 
authorized by the Constitution. 

It may be argued that if that part of the statute which pro- 
vides for these exemptions is inoperative and void because of 
its repugnanev to Article 11 of the Constitution, the rest of the 
section imposing the tax upon every one, might stand. But we 
do not know that the legislature would have passed that part of 
the section imposing the tax upon all persons were it not for the 
exemptions made. To mutilate the section by holding that the 
first part which imposes a tax upon all incomes of persons is 
constitutional, all exemptions being cut off, would be in effect 
the making of a new statute which we have no authority to do. 
The entire section expresses the intention of the legislature and 
its solidarity must either be preserved or the whole fails. The 
same reasoning will apply to Section 2 which imposes a tax of 
one per cent. upon the net income of corporations. Tt was the 
evident intention of the legislature to establish a general scheme 
ef taxation and place a tax upon incomes of everv description 


122 AUGUST, 1897. 


whether derived by individuals or by corporations. It is not at 
all certain that the legislature would have passed the Act if it 
imposed the tax upon incomes of corporations alone and ex- 
empted incomes of individuals whether alone or in association as 
partners. The question before us is one of difficulty, upon which 
able minds differ and we have come to our opinion with caution. 
We have no disposition to interfere with the prerogatives of the 
legislature, but being convinced that the distinction made by the 
first section of the Act between the subjects of taxation of the 
same class violates the constitutional principle that taxation 
must be proportional, we declare the whole Act to be uncon- 
stitutional and void. 


The demurrers are overruled. 
A. S. Hartwell, Kinney & Ballou, for plaintiffs. 
A. G. M. Robertson, for defendant. 


OPINION OF WHITING, J. 


I agree with the opinion of the Chief Justice in so far as it 
declares the law unconstitutional as being in violation of Article 
11 of the Constitution, for the reason that there is an unjust 
discrimination in the imposition of the tax on incomes over 
$4,000 without the allowance of the exemption given to those 
kaving a less income. The exemption of $2,000 of income from 
taxation ought to be allowed to all, in order that each member 
of society may bear his proportion or share of the burdens of 
taxation. The legislature may classify the abjects of taxation, 
but when classified, there must be no discrimination. I am of 
opinion that the division of the income under See. 1 of the In- 
come Tax Act of 1896 into $2,000, $2,000--$4,000, and $4,000 
and over, is not classification of objects of taxation. I also agree 
that the whole Act falls, and the demurrer should be overruled. 


DISSENTING OPINION OF FREAR, J. 


I respectfully dissent and in stating mv reasons I shall refer 
only to the three main points involved in the case, all of which 
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are closely related, and upon one of which the other members 
of the Court base their decision and upon another of which they 
express different views. It will be unnecessary for me to ex- 
press an opinion upon the other points raised by counsel. The 
three points referred to are (1) the $2,000 exemption or the dis- 
crimination between incomes over and under $2,000, (2) the 
partial exemption of incomes under $4,000, or the discrimination 
between incomes over and under $4,000, and (3) the non- 
exemption of corporate incomes or the discrimination between 
irdividual and corporate incomes. The question is, are these 
discriminations unconstitutional? Whether they are wise or 
founded on good policy is a matter solely for the legislature and 
if they are not wise or expedient the remedy lies with the con- 
stituents of succeeding legislatures. Unless they are clearly 
repugnant to some provision of the constitution, the court must 
hold them valid. It is contended that they are repugnant to 
Article 11, which provides, in Section 1, that “No Subsidy, 
Duty or Tax, of any description, shall be established or levied 
without the consent of the Legislature; * * *”; and, in 
Section 2, that “Each member of society has the right to be 
protected in the enjoyment of his life, liberty and property, 
according to law; and, therefore, he shall be obliged to contri- 
bute his proportion or share to the expense of this protection, 

* * * .” This article does not prescribe that income 
taxes or any other kind of taxes shall be levied in any particular 
manner. In the United States there are many special con- 
stitutional provisions as to the way in which particular taxes shall 
be laid. Under the Federal constitution, for instance, direct 
taxes must be laid by the rule of apportionment among the 
several States: and duties, imposts and excises must be laid by the 
rule of uniformity. In some of the States property taxes must 
ye ad valorem and in proportion to valuc, while no rules are 
prescribed for other taxes, &e., &e. But by Article 11 of our 
constitution each person is merely obliged to contribute his share 
to the expense of government. He may do this through a great 
variety of taxes, and no rule is laid down to the effect that he 
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shall pay a part or proportional part of every particular tax 
nor is there any rule prescribing how any particular tax shall be 
laid. The attributes of equality and uniformity inhere, how- 
ever, to some extent in the very idea of a tax and the tenor of 
several provisions of our constitution is to the effect that no 
unjust discrimination or so-called class legislation was intended 
to be allowed in matters of taxation any more than in other mat- 
ters. Besides Article 11, which provides that “Each person” 
has the right to be protected in the enjoyment of his life, liberty 
and property and shall contribute his “proportion or share,” 
there are other provisions that show this intention, such as 
Section 2 of Article 1, which sets forth that, “The Government 
is conducted for the common good, and not for the profit, honor 
or private interest of any one man, family or class of men.” 
Let us assume, therefore, that our constitution contains in sub- 
stance the general provisions requiring equality and uniformity 
of taxation found in the constitutions of some of the States and 
the general provision of the 14th Amendment to the Federal 
Constitution which provides that “No state shall deny to any 
person within its jurisdiction the equal protection of the laws.” 
It is everywhere conceded that these provisions do not take from 
the legislature the power to select or classify the subjects of 
taxation, whether persons or things. The rule of uniformity 
is complied with if all persons or things in the same class are 
treated alike, and the rule of equality requires the existence of 
the power of classification. For if but one kind of tax could be 
laid and that by an iron rule of uniformity, taxation would fall 
uncqually on different persons. Where natural distinctions re- 
quire discrimination, not to discriminate works injustice. Our 
constitution requires approximate real equality of result in the 
aggregate, not mere equality in form in the case of each particu- 
lar tax. But when there is selection or classification it must be 
real classification; it must be based on reasonable grounds; other- 
wise it would not be classification: it would be arbitrary discrimi- 
nation. To arbitrarilv discriminate would be exaction, extortion, 
confiseation: not taxation. And this is the distinction every- 
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where taken. If there is real classification, the court cannot 
interfere; if there is arbitrary, capricious or unreasonable dis- 
crimination the court may interfere. There is always, however, 
a very strong presumption not only that the legislature intended 
to act constitutionally, but that it succeeded in doing so, and the 
court should not declare an act of the legislature unconstitu- 
tional except in a very clear case. A few references will make 
clearer the foregoing propositions and at the same time illus- 
trate their practical application. 

In Pacific Express Co. v. Seibert, 142 U. S. 339, a special 
tax was laid upon express companies which did not own their 
own means of transportation and not upon other express com- 
panies, and the contention was that the rule of uniformity and 
equality was destroyed by arbitrary discrimination, but the court 
held that there was an essential difference between companies 
that owned their own means of transportation and those that did 
not, inasmuch as the former possessed property which was sub- 
ject to other taxes and the latter would escape taxation unless 
taxed specially, and hence the classification was justified. 

Referring to a State constitutional provision requiring 
uniformity and equality of taxation and the 14th Amendment 
to the Federal Constitution, the court said: 


“This court has repeatedly laid down the doctrine that diver- 
sity of taxation, both with respect to the amount imposed and 
the various species of property selected either for bearing its 
burdens or for being exempt from them, is not inconsistent with 
a perfect uniformity and equality of taxation in the proper 
sense of those terms; and that a system which imposes the same 
tax upon every species of property, irrespective of its nature or 
condition or class, will be destructive of the principle of uniform- 
ity and equality in taxation and of a just adaptation of property 
to its burdens.” See also West. Un. Tel. Co. v. Indiana, 165 
U. S. 304, 309. 

In Com. v. Del. Div. Canal Co., 123 Pa. 594, corporate 
obligations were taken out of the general designation of sub- 
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jects and taxed upon a different standard of valuation and with a 
different method of collection. The court found several reasons 
why corporate and individual obligations might be distinguished 
in classification, among which were the fact that the former as a 
class were more capable of concealment and the fact that they 
had more of a commercial quality and were more subject to 
fluctuations in value, and in sustaining the constitutionality of 
the tax, said: 


“Absolute equality is of course unattainable; a mere approx- 
imative equality is all that can reasonably be expected. A mere 
diversity in the methods of assessment and collection, however, 
if these methods are provided by general laws, violates no rule 
of right, if when these methods are applied the results are 
practically uniform. If there is a substantial uniformity, how- 
ever different the procedure, there is a compliance with the con- 
stitutional provisions; even when there may be some disparity of 
results, if uniformity is the purpose of the legislature, there is 
a substantial compliance. Nor is classification necessarily based 
upon any essential differences in the nature or, indeed, the con- 
dition of the various subjects; it may be based as well upon the 
want of adaptability to the same methods of taxation, or upon the 
impracticability of applying to the various subjects the same 
methods, so as to produce just and reasonably uniform results, or 
it may be based upon well-grounded considerations of public 
poliev. 

“Hence it is that some classes of corporations are taxed upon 
net earnings, or income; others upon capital stock, the value 
thereof to be ascertained by their annual dividends, or in a cer- 
tain event upon the actual value of the shares; others upon their 
gross receipts; insurance companies upon the gross amount of 
their premiums; coal and mining sompeniee at a specific sum for ` 
every ton of coal mined, ete. 

“Real estate, for taxation, has been classified as seated and 
` unseated, and for municipal purposes may, perhaps, admit of 
further classification. Collateral inheritances are distinguished 
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from those that are direct, the former being subject to taxation, 
the latter not. Foreign insurance companies have been distin- 
guished from domestic companies, and taxed independently and 
differently. So, trades, professions, callings, and even single 
men have been taxed by classification, and it has been said that 
professional men may be classified as physicians, lawyers, clergv- 
men, ete.; tradesmen as merchants, mechanics, ete.; and other 
persons as bankers, manufacturers, ete., and a uniform tax 
assessed upon each class. Not only have taxes been laid in all 
these various forms, rated on values, on dividends or profits, on 
premiums, on net earnings, and on gross receipts, but also by 
specifie sums on specific articles. The road bed, station houses, 
rolling stock and equipments of a railroad company: the canal 
bed, and berm banks, the locks, lock houses, ete., of a canal com- 
pany; the banking house or place of business of a banking com- 
pany, etc., are withdrawn from the ordinarv processes of general 
taxation and are reached in a tax upon capital stock, which has 
always been regarded as a tax upon the property and assets. 
These several classifications and departures from uniformity in 
methods, were intended simply to bring about a just uniformity 
in results.” 


See also Durach’s Appeal, 62 Pa. 491, 494, in which the 
court said: “In the legitimate exercise of the power of taxation, 
persons and things always have been and may constitutionally 
ke classified. No one has ever denied this proposition. To hold 
otherwise, would logically require that all the subjects of taxa- 
tion, as well persons as things, should be assessed, and an equal 
rate laid ad valorem. Practically no more unequal system 
could be contrived. * * * If the taxation is upon all of a 
class, either of persons or things, it matters not whether those 
included in it be one or many, or whether they reside in any 
particular locality or are scattered all over the state.” 

In Kittaning Coal Co. v. Com., 79 Pa. 100, 105, the court 
said: “Without the power to classify men as well as things, 
this undesirable inequality cannot be avoided, for if visible or 
tangible things only can be classified for taxation, then those 
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whose wealth consists in that which is not visible or tangible, 
though it be far beyond the few visible effects of the poorer 
citizen, will not bear their proper share of the public burden. 
And among corporations or artificial persons the same result 
will take place.” See also North Pac. R. Co. v. Barnes, 51 N. 
W. (N. D.) 386, 394. 

In Singer Mfg. Co. v. Wright, 33 Fed. R. 121, 127, the 
court upheld a special tax on sewing machine companies, saying: 
“A mere arbitrary arrangement of the same business precisely 
irto separate classes, and diseriminating taxes as to the classes, 
might not be upheld. But where there is reasonable difference 
ənd distinction, the legislature is unrestricted in the matter of 
classification.” 

In Leicht v. City of Burlington, 13 Ia. 29, lots within the 
citv limits containing more than 10 acres, and used for agricul- 
tural and horticultural purposes were exempted from municipal 
taxes. The court found a reasonable ground for the classification 
and said: 


“This act was not made to apply to specific property, nor to 
specific persons. It was made to apply to a certain class of pro- 
perty, and to the owners of such property, whoever they might 
be. It is true that privileges and immunities cannot be granted 
to a class of citizens. But those who happen to be owners of a 
certain class of property do not themselves become a class in any 
proper sense. They do not sustain a relation to each other, but a 
mere property relation. They are affected by the statute in con- 
sequence merely of the circumstances in which they happen to 
be. * * * Tf the law operates upon every person within 
the relations and circumstances provided for, it is sufficient. 
% * * 

“Tt is urged by the plaintiffs, to be sure, that the distinction 
which the legislature has attempted to make between lots contain- 
ing more than 10 acres or less, is purely arbitrary, and that for 
this reason the act cannot be said to have a uniform operation, 
as it might if the larger lots as provided could be said to con- 
stitute a class, as distinguished from the smaller lots. As to 
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this we think it may be said that the design of the legislature 
evidently was to exempt property which is used essentially for 
agricultural purposes. Where the limits of a city are extended 
so as to take in what is used essentially as a farm, there is much 
reason for exempting it from city taxes. But where the pro- 
perty is substantially residence property, as distinguished from 
agricultural, and valuable only as such whether improved or not, 
there is less reason, when it becomes city property, that it should 
be exempt from citv taxes. The legislature seems to have 
thought that large lots brought within the city, and used for 
agricultural purposes do constitute a class, as distinguished from 
small lots, though agricultural products be grown upon them to 
some extent; and we think that it cannot be denied that the 
thought is correct. Proceeding manifestly upon this thought, 
it fixed the limit between what might be considered as belonging 
to one class and what to the other. This was necessary as a 
practical guide to the assessor.” 

These principles have been repeatedly applied under our 
varions constitutions. To notice only some of our more general 
statutes,—one imposes different import duties upon different 
commodities, another different occupation or license taxes upon 
different businesses, another different stamp duties upon different 
documents, and even our general internal tax law is full of 
classifications. It imposes different specific taxes on dogs, dravs 
and carriages, and not on most other kinds of personal property, 
and without regard to their different values, and although these 
classes of property are owned by some persons and not by others; 
it imposes poll, school and road taxes upon males between cer- 
tain ages and not upon females or other males, or certain clergy- 
1en, firemen and soldiers; in its definition of personal property 
for purposes of taxation ad valorem it enumerates certain classes 
and omits other classes of personal property; it imposes a special 
income tax upon insurance companies; it wholly exempts certain 
classes of property devoted to educational, religious and charita- 
ble purposes, and property to the extent of $300 by whomso- 
ever owned whether it be the whole or a part of the property of 
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the individual. No one has ever questioned, so far as I am aware, 
the constitutionality of these various discriminations. When an 
innovation is made it is apt to be looked npon with suspicion 
and there is a tendency to regard it as involving a new principle 
or no principle from the mere fact that we are not accustomed 
toit. The points now in question, it seems to me, involve merely 
new applications of old principles and may all be sustained by an 
application of those principles. 

First, as to the exemption of $2,000. The objection to this 
is that it is too large. It is conceded that some exemption may be 
allowed on the same principle that exemptions of $300 are allow- 
ed under our genera] property tax act. Exemptions of incomes up 
to a certain amount have been allowed everywhere else so far as 
J know. The legislature alone can fix the amount. The court 
can interfere only when it is obvious that the amount is so large 
as to result in arbitrary discrimination. Certainly no one can 
sav that the amount was fixed at $2,000 by the representatives 
of the many for the purpose of taking unfair advantage of the 
few. There is no indication of such an intention either on the 
face of the act or in-extraneons facts. The presumption is that 
the legislature did its duty. There would naturally be a differ- 
ence of opinion as to the proper amount. In eases of this kind 
where a limit must be placed somewhere great weight must be 
given to the opinion of the legislative body and the discretion of 
that body cannot be controlled by the courts except in a clear 
case of abuse. See Leicht v. Burlington, supra, and The King 
v. Tong Lee, 4 Haw. 335, 348. In Massachusetts the exemption 
of incomes is, or was recently, $2,000, the same as in our statute. 
Pub. Sts. p. 96. In the Federal statute recently before the United 
States Supreme Court, (Pollock v. Farmers Loan & Trust Ca., 
157 U. S. 429; 158 U. S. 601) and from which our statute was 
largely copied, the exemption was $4,000. It is noteworthy that 
though counsel in that case urged that the exemption was too 
large the court did not allude to the point. Several Justices re- 
ferred to the point in individual opinions. Mr. Justice Field 
thought the exemption of $4,000 unconstitutional; 157 U. 8. 
596. Mr. Justice Harlan said (158 U. S. 675): 
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“In this connection, and as a ground for annulling the provi- 
sions taxing’ incomes, counsel for the appellant refers to the 
exemption of incomes that do not exceed $4,000. It is said that 
such an exemption is too large in amount. That may be con- 
ceded. But the court cannot for that reason alone declare the 
exemption to be invalid. Every one, I take it, will concede that 
Congress, in taxing incomes, may rightfully allow an exemption 
in some amount. That was done in the income tax laws of 1861 
and in subsequent laws, and was never questioned. Such exemp- 
tions rest upon grounds of public policy, of which Congress 
must judge; and that determination cannot be interfered with 
by the judicial branch of the government, unless the exemption 
is of such a character and is so unreasonably large as to authorize 
the court to say that Congress, under the pretence merely of 
legislating for the general good, has put upon a few persons bur- 
dens that, by every principle of justice and under every sound 
view of taxation, ought to have been placed upon all or upon the 
great mass of the people. If the exemption had been placed at 
$1,500 or even $2,000, few, I think, would have contended that 
Congress, in so doing, had exceeded its powers. In view of the 
increased cost of living at this dav, as compared with other times, 
the difference between either of those amounts and $4,000 is not 
so great as to justify the courts in striking down all of the in- 
come tax provisions. The basis npon which such exemptions 
rest is that the general welfare ‘requires that in taxing incomes, 
such exemption should be made as will fairly cover the annual 
expenses of the average family, and thus prevent the members 
of such families becoming a charge upon the public. The statute 
allows corporations, when making returns of their net profits or 
income, to deduct actual operating and business expenses. Upon 
like grounds, as I suppose, Congress exempted incomes under 
$4,000.” 


Mr. Justice Brown said (Tb. 693): 


“Trrespective, however, of the Constitution, a tax which is 
wanting in uniformity among members of the same class is, or 
may be, invalid. But this does not deprive the legislature of 
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the power to make exemptions, provided such exemptions rest 
upon some principle, and are not purely arbitrary, or created 
solely for the purpose of favoring some person or body of persons. 
Thus in every civilized country there is an exemption of small 
incomes, which it would be manifest cruelty to tax, and the power 
te make such exemptions once granted, the amount is within the 
discretion of the legislature, and so long as that power is not 
wantonly abused, the courts are bound to respect it. In this 
law there is an exemption of $4,000, which indicates a purpose 
on the part of Congress that the burden of this tax should fall on 
the wealthy, or at least upon the well-to-do. If men who have 
an income or property bevond their pressing needs are not the 
ones to pay taxes, it is difficult to say who are; in other words, 
enlightened taxation is imposed upon property and not npon per- 
sons. Poll taxes, formerly a considerable source of revenue, are 
now practically obsolete. The exemption of $4.000 is designed, 
undoubtedly, to cover the actual living expenses of the large 
majority of families, and the fact that it is not applied to corpora- 
tions is explained bv the fact that corporations have no corres- 
ponding expenses. The expenses of earning their profits are, 
of course. deducted in the same manner as the corresponding 
expenses of a private individual are deductible from the earn- 
ings of his business. The moment the profits of a corporation 
are paid over to the stockholders, the exemption of $4,000 at- 
taches to them in the hands of each stockholder.” 


In Vinot v. Winthrop, 162 Mass. 113, a question arose as to 
the constitutionality of an act imposing a tax on collateral lega- 
cies and successions, with an exemption of estates up to $10,000. 
The Constitution required the tax to be “reasonable.” The 
court said: “The exemption in the statute under consideration 
is certainly large as an exemption of estates, but it is peculiarly 
within the discretion of the legislature to determine what exemp- 
tions should he made in apportioning the burdens of taxation 
among those who can best bear them, and we are not satisfied 
that this exemption is so clearly unreasonable as to require us to 
declare the statute void.” No doubt exemptions of inheritances 
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might be much larger than exemptions of incomes, but the case 
cited illustrates the point that the amount of exemptions is pecu- 
` liarly within the legislative discretion. 

Secondly, the discrimination between personal incomes over 
$4,000 and those not exceeding $4,000. The argument against 
this assumes that the exemption up to $2,000 would be valid if it 
were applicable to all incomes. The effect of the provision im- 
posing a tax upon all personal incomes with a proviso that those 
not exceeding $4,000 shall be exempt to the amount of $2,000, 
is to divide all personal incomes into three classes,—(1) incomes 
not exceeding $2,000, which are wholly’ exempt, (2) incomes 
from $2,000 to $4,000, which are partially exempt, namely, to 
the extent of $2,000, and (3) incomes over $4,000 which have 
no exemption at all. The question of the validity of these dis- 
criminations or classifications depends upon whether they are 
arbitrary or founded on real distinctions,—not indeed whether 
the limits are arbitrary but whether any classification at all of 
this nature may be justified on principle. For, if it may, it is 
obvious from the above reasoning upon the first point that the 
limits of these classes as fixed in this instance cannot be pro- 
nounced unreasonable by the court. 


There can be little question, I think, that a graduated or pro- 
gressive income tax in the usual form would be constitutional, 
as, for instance, if all incomes were exempt to the extent of 
$2,000, and all were taxed a certain rate upon their amount over 
$2,000 and up to $4,000, and all were taxed a higher rate upon 
their amount over $4,000. But what difference in principle is 
there between a progressive tax in the usual form and one in the 
form now under consideration? For this is merely one form of 
progressive tax. Both forms rest upon the power of classifica- 
tion, and if there is a basis for one method of classification there 
is a basis for the other. The argument made against a total or 
partial exemption of incomes up to a certain amount with no 
exemption at all for incomes above that amount is that it would 
enable the many in poor or moderate circumstances to cast all 
the burdens on the few wealthy. But this argument so far as it 
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has any weight at all would apply with greater force to a progress- 

ive tax in the usual form. For greater burdens could be thrown 
upon the wealthy by increasing the rate above a certain amount 
which of necessity would have to be reasonably small than by 
denying to them an exemption of that amount. As a matter of 
fact both these methods of a progressive income tax have been 
employed elsewhere. In England for many years the two sys- 
tems appear to have been combined,—incomes to a certain 
amount being wholly exempt, incomes from that amount to a cer- 
tain higher amount being taxed at various rates, and incomes 
over the latter amount being taxed at a uniform rate. 3 Dowell, 
Hist. of Taxation in Eng., 92 et seg. The more recent English 
income tax acts mentioned by Dowell appear to have been framed 
on the plan now in question. Incomes up to $750 were wholly 
exempt; those from $750 to $2,000 were exempt to the amount 
of $600; and those above $2,000 had no exemption. Jb. 111. 
Since then the upper limit of incomes partially exempt appears 
to have been raised to $2,500. Foster & Abbot, Income Tax 
Law of 1894, p. 4. We have had for some time upon our statute 
books examples of both these forms of progression. .\n example 
of one form is found in our stamp tax on mortgages. The rates 
are: $1 on mortgages up to $1,000, $2 for each $1,000 from 
$1,000 to $10,000, and $8 for each $1,000 over $10,000. An 
example of the other form is found in our stamp tax on deeds. 
The rates are: $1 on deeds up to $500, $2 on deeds from $500 to 
$1,000; from $1,000 to $10,000, $3 for each $1,000 on the 
whole amount; from $10,000 to $50,000, $4 for each $1,000 
on the whole amount; over $50,000, $5 for each $1,000 on the 
whole amount. Another example of the latter form is found in 
our merchandise license tax. The tax is $50 if the gross annnal 
sales are less than $20,000, and three-eighths of one per cent. of 
such sales if $20,000 or over. 


Two reasons are sometimes given as grounds for a classifica- 
tion of incomes in this way. One is this: There should be 
equality in taxation, but by this is meant not equality in amount 
but equality of sacrifice. Now, one’s income is spent for neces- 


CAMPBELL v. SHAW. 135 


sities, conveniences and luxuries. Ifan income is sufficient only 
for necessaries, a tax upon it comes wholly out of necessaries; 
if the income is sufficient for both necessaries and conveniences, 
the tax comes wholly out of conveniences; if the income is suffi- 
cient for necessaries, conveniences and luxuries, the tax comes 
wholly out of luxuries. A tax of a given amount involves a great- 
er or less sacrifice according as it curtails the amount of one or the 
other of these several forms of expenditure. Hence, as stated by 
Prof. Elv, Taxation in American States and Cities, 305, “It 
might seem just to have three rates of taxation: one for incomes, 
sufficient to furnish necessities; one for those sufficient to provide 
the useful; and one for those large enough to warrant luxuries.” 
The other reason is this: ‘Taxation tends to diffuse itself, but 
on the line of least resistance. Now, the line of least resistance 
is found among the poor, the line of great ‘resistance among the 
rich; whereas the line of moderate resistance will be found among 
people in moderate circumstances. Proportional taxation is al- 
wavs found to be regressive taxation; in other words the power 
of resistance on the part of wealth is so great that it never pays 
its fair share. * * * Jt may be urged that a nominally pro- 
gressive tax would, after all, be no more than proportional in ac- 
tual practice.” Tb. 306. There is, indeed, no more reason why 
incomes may not be classified than there is why persons or things 
in general may not be classified. In Glasgow v. Rowse, 43 Mo. 
479, a tax of three per cent. was laid on the salaries of all officers 
who were exempt from military dutv in consequence of such 
offices, and a tax of two per cent. on the salaries and incomes 
of all other persons, over $600. The tax was sustained. 
Thirdly, the discrimination between persons and corporations. 
Here also there are grounds upon which the discrimination can be 
justified so as to amount to real classification. Two grounds are 
referred to by counsel. One is that corporations, unlike in- 
dividuals, have no personal or family expenses; the other is some- 
what similar, namely, that in estimating their incomes for the 
purposes of the tax a corporation is allowed to deduct the cost 
of all labor emploved in earning its income, while an individual 
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is allowed to deduct only the cost of hired labor without any 
allowance for his own time or labor. See the above quotations 
from the opinions of Justices Harlan and Brown upon this point. 
Also Pacific Expr. Co. v. Seibert; Com. v. Del. Div. Canal 
Co., and other cases, supra. 

So far as the three points discussed are concerned, I cannot 
find that the legislature has proceeded arbitrarily or withont 
real grounds for classification or with any other purpose than to 
equalize the burdens of taxation. The tax is uniform upon all 
those within each class. With the various provisions of the 
statute so far as questions of policy are concerned, the court 
las nothing to do. The strong presumption is that the legisla- 
ture acted within its constitutional power and that presumption 
has not been overcome. I have treated the subject at such length 
because of its importance. 


IN THE MATTER OF F. M. WAKEFIELD and W. S. 
WISE, Attorneys at Law. 


Supairrep Avcusr 18, 1897. Decipep Avausr 26, 1897. 
Jupp, C.J., Frear axo Wurtine, JJ. 


It is censurable conduct for attorneys while acting for a client in one 
matter to bring an action closely connecied with it against him 
having as its ulterior object actual and prospective gains to them- 
selves, 


OPINION OF THE COURT BY JUDD, C.J. 


We do not hold the Attorney-General to the strictest rules of 
pleading in an information against an attorney of this Court for 
gross misconduct. The essential thing is to present such a narra- 
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tive of the acts charged as gross misconduct as will apprise the 
Court and the respondents of the exact nature of the misconduct. 
The conclusions of law in the information which are objected to 
by counsel for the respondents are, in our opinion, merely more 
specific allegations why the acts recited show misconduct and an 
abuse of legal process. They do not prejudice the respondents, 
for the Court will form its own conclusions from the testimony. 
Possibly if they were not in the information the .Attorney-Gen- 
eral might be asked to make his charges—not allegations of fact 
—more specific. For these reasons we denied the motion to ex- 
punge. A demurrer was interposed and we overruled it, being 
then of opinion that an investigation of the facts was essential. 


We find the facts of this case to be snecinetly as follows: 


In May last the American ship “Indiana” was lving at anchor 
in the bay of Hilo, Island of Hawaii, the lading of her cargo of 
sugar for New York being nearly completed. A seaman on 
board, shipped in Yokohama for a vovage to Hawaii and New 
York, named Summers C. Mace had deserted from her, had been 
arrested and returned to the vessel. It was discovered that the 
vessel was leaking in consequence of some holes that had been 
bored in her. The United States Consular Agent of the 
said port of Hilo, Mr. Chas. Furneaux, made an exam- 
ination of the crew and as his suspicions fell upon Mace as the 
perpetrator of this offense he requested the sheriff of the island, 
Mr. L. A. Andrews, to arrest him, with the intention that he be 
dealt. with by the local authorities. It must be mentioned here 
that the alleged offense being one committed on a foreign ship 
in our waters was considered to be within the jurisdiction of our 
local authorities, concurrently with that of the home port. The 
man was arrested and brought before the District Magistrate of 
South Milo and charged with malicious injury in attempting to 
disable the vessel. At the suggestion of the sheriff and on the 
request of the District Magistrate, Mr. F. M. Wakefield, a duly 
licensed attorney of this Court, undertook to defend the man. 
Mr. Wakefield brought Mr. W. S. Wise. also a duly licensed at- 
torney, into the case as his assistant. This was on the 3d of May 
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last. By mutual consent the case was continued to the 5th of 
May owing to the sheriff’s press of business in preparing his offi- 
cial returns, and was finally set for the 8th. On the 4th the at- 
torneys for Mace, respondents, took out a subpoena for the cap- 
tain, officers and all the crew of the “Indiana” and captains of 
three other vessels then in the port as witnesses in the case, and 
requested the sheriff to serve them. He told them that he was 
intending to ask for a nolle prosequi.of the case and that it would 
be useless to serve the subpoena. The subpoena was originally 
made returnable on the 5th and was changed to the 8th. On 
that day the sheriff entered a nolle prosequi. Immediately there- 
after the respondents filed a declaration in behalf of Mace against 
the captain of the “Indiana,” the sheriff and the Consular Agent, 
claiming damages, $10,000, for malicious prosecution. Mean- 
while, the Consular Agent, the case against Mace having ended, 
had given the sheriff a written request to cause Mace to be placed 
on board the ship. There was some delay in executing this re- 
quest and while Mace was still in the custody of the sheriff, on 
the same day, the respondents took out a process of arrest against 
Mace as an absconding debtor, under the following circum- 
stances: Mr. A. B. Loebenstein the evening before, May 7th, 
casually met the respondents at the office of Mr. Wakefield where 
he and Mr. Wise were preparing some legal papers. Upon being 
told the circumstances of the arrest of Mace and his case was to 
be dropped the next day Loebenstein was asked if he would 
“help them out.” This was explained to mean that he was asked 
to.furnish the costs and fees for the snit of Mace against the 
captain, the sheriff and the Consular Agent for malicious prose- 
cution. He answered that he would think it over and the next 
morning when Mace, who had been sent to him to procure a loan 
for the purpose above indicated asked for it, he said he would do 
so and procured a note on demand from Mace for $537. TLoeben- 
stein then gave, as he savs, a check for $500 on his Honolulu 
agent to Mr. Wakefield and a check for $37 for costs in the 
malicious prosecution suit to the order of the clerk of the court. 
Mr. Loebenstein savs that he looked to the damages expected to 
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be recovered in the suit for his repayment as he wished to “even 
up” matters against Sheriff Andrews. Loebenstein says that 
learning that Mace was to be taken back to the ship he sought 
to stop his passport and finding that the passport law did not 
apply to seamen attached to foreign ships he requested the re- 
spondents to consider if Mace could not be detained here by 
some other means. After consultation together with Mr. D. H. 
Hitchcock, partner of respondent Wise, the respondents con- 
cluded to have Mace arrested as an “absconding debtor,” and 
took out a process of arrest under’ Sections 953-5 of the Com- 
piled Laws, claiming that Mace owed Loebenstein $299 on a 
promissory note of that day’s date and that he was about to quit 
the Republic. To give the District Magistrate jurisdiction in the 
case, the limit being $300, Loebenstein endorsed on the back of 
the note “Credit by payment on the within note $238” and Loe- 
benstein signed the same. Loebenstein says that the checks he 
gave have been paid. The sheriff served the warrant of arrest 
and detained Mace in jail at Loebenstein’s expense until soine 
davs after the “Indiana” had sailed when the respondents dis- 
continued the case and Mace was released. 


The sheriff testified, under objection from respondents’ coun- 
sel, that he “nol. pros’d” the case against Mace because it would 
be detriinental to the interests of the owners of the ship “Indi- 
ana” to detain her and her officers and crew as witnesses until 
the case could be heard in the first instance and on appeal, the 
Cireuit Court not sitting again until July. 


We comment on these facts as follows: 

(1) It was perfectly proper under the circumstances for 
Sheriff Andrews to nol. pros. the case. His action representing, 
as he did, the Attorney-General, was equivalent to declining 
to take jurisdiction of the case. If Mace had continued on the 
voyage to New York he could have been tried at the home port 
in the appropriate court of the United States. The sheriff’s only 
error was in not calling Mace up earlier, 4. e., as soon as he had 
determined to enter a nol. pros. But as his counsel, the respond- 
ents, had agreed to the continuance to the 8th May and had 
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altered the return day of the subpeena to that date if Mace was 
harmed thereby counsel did not prevent it. The respondents 
were told that the case against Mace was to be ended so far as 
our courts were concerned. Was it not then precipitous action 
on the part of the respondents to charge the sheriff and his co- 
defendants with a malicious prosecution of Mace? They admit 
that it was hasty and ill-advised in a letter dated June 27, to the 
Consular Agent and they thereupon discontinued the suit. 


(2) The acts of the Consular Agent in requesting the local 
authorities to take cognizance of the offense charged against 
Mace and to request the seamen’s return to the ship were within 
his discretion. 


(3) The respondents were the attorneys of Mace and had not 
been released by him when they acted for Lobenstein in prose- 
cuting Mace as an absconding debtor. This was unprofessional 
conduct on their part and censurable. 


(4) The process against Mace as an “absconding debtor,” 
he being legally attached to the ship “Indiana,” was in violation 
of Section 141 of the Civil Code which reads, “No seaman legally 
attached to any vessel while lying in any of the ports of this Re- 
publie (Kingdom) shall be liable for any debts he may contract 
while so attached.” 


This wholesome law has been in force in these islands for 
half a century and without its aid ships could readily be stripped 
of their crews and commerce destroyed. It is surprising that 
this law was not known to the authorities of Hilo, for the sheriff 
and the District Magistrate and several attorneys there were not 
familiar with it. One of the respondents, Mr. Wise, having been 
only a few months in the country says he was not familiar with 
it. Mr. Wakefield says he was aware of it and yet put the pro- 
cess of arrest in force in the teeth of it, saving that he might 
attack it as being ‘unconstitutional. 

(5) We are asked what harm has been done? To this the 


answer is made that the ship “Indiana” was unlawfully deprived 
of the services of one of her seamen. And it does not weigh 
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much with us that the captain of the ship has not complained of 
it and that he is not here to bring his action for damages. 

(6) We are not convinced of Mr. Wakefield’s sincerity in 
answering that he did not know that Mace was “legally” attached 
to the ship. Mr. Wakefield knew that Mace, having been arrested 
and sent back to the ship as a deserter, was acting as a seaman 
and the presumption is that he, being de facto in that capacity, 
was so de jure. The subpoena taken out by respondents giving 
the names of the captain, officers and crew shows that respondents 
had means of knowledge of who were legally attached to the 
ship. 

(7) The transactions above recited took place on one and the 
same day. If they were merely hasty, inconsiderate acts, fired 
by a desire and a bona fide expectation of getting large damages 
for themselves and their clients from the sùit against the sheriff 
and his co-defendants and in ignorance of onr statutes we would 
excuse it, if this representation was made to us, though we could 
not commend it. It is quite clear to us that the arrest and de- 
tention in prison of Mace, a penniless sailor boy, was without any 
reasonable expectation of getting any fees out of him. When 
Mr. Loebenstein advanced the $500 for fees (although his legal 
claim against him is only for $299) the attorneys, respondents, 
were possessed of a reasonable retainer, but the motive existed 
to secure the detention of Mace as necessarv to his case against, 
the sheriff and pay themselves from the damages. The respond- 
ents and Loebenstein knew or ought to have known when thev 
took the note from Mace that it was worthless because he had no 
property, and hecanse Mace was bound to he returned to the 
ship and would soon be out of the jurisdiction of the court when 
his case, the criminal charge, was to be dropped, and in spite of 
this they put in motion a process‘to detain him here. The in- 
ference is that they took this step not to secure Loebenstein. 
Their knowledge that Mace wonld soon be out of their reach 
when thev put the absconding debtor’s process in force was no 
more certain than when they got Mace to sign the note three 
hours before. So far as Mace was concerned they pleased him by 
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keeping him from the fulfillment of a voyage that haa become 
obnoxious to him, but this was not the prime object of the suit 
although it brought about that resuit. 

It seems to us that it was to keep him in this country for his 
case of damages which was, as was confessed by Loebenstein, to 
“even up with the sheriff.” Mr. Loebenstein had no cause for 
anxietv about his money, for it was then in the power of the re- 
spondents to return his checks and they should have done so if 
they were then acting solely in the interests of their client Loe- 
henstein, having abandoned Mace. Locbenstein confesses to no 
anxiety for his money now, for he says that others having the 
same feelings as he entertains towards the Police Department, 
“will see him through.” 

We regret very much that such a state of affairs exists in Hilo 
that makes such proceedings possible. Counsel owe duties to the 
Court besides those to their clients. The conclusions we have 
come to, in short, is that Mace was induced to sign the note and 
was arrested, either in his own interest and by previous arrange- 
ment or collusion in order that he might be kept from going in 
the ship, or clse he was arrested against his interest through the 
advice and agency of the respondents while acting as counsel for 
him (Mace) in his malicious prosecution suit, and chiefly in order 
that they might retain their fee already received or get other con- 
tingent fees through the prosecution of the suit for malicious 
prosecution. In either case their conduct was unprofessional and 
censurable. 

We find the conduct of the respondents, while not calling fo? 
disharment or suspension, deserves the censure of the Court. 

Respondents to pay costs. 

Attorney-General W. O. Smith, for the Information. 


4. S. Hartirell and P. Neumann, for respondents. 
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LEE YAU, LEE CHUNG BANK and LEE SUNG vt. RE- 
PUBLIC OF HAWAII. 


Error To THE District Courr or Hono.vty. 
Susmitrep Jury 8, 1897. DECIDED SEPTEMBER 6, 1897. 


Frear anp Warnse, JJ., axb Crircurr Jupce PERRY, 1x 


PLACE OF Jupp, C. J., ABSENT. 


The facts averred, and not the name given by the pleader, determine 
the offense charged. 


A finding of “guilty” means “guilty as charged.” 


The facts averred showed conspiracy in the third degree only, but the 
offense was called conspiracy in the second degree. The evidence 
showed conspiracy in the third degree as charged. The Magistrate 
made a finding of “guilty” without specifying the degree. Held. 
the defendants were charged with, tried for, and found guilty of 
conspiracy in the third degree, and there was no error. 


OPINION OF THE COURT BY FREAR, J. 


The plaintiffs herein and one other person were brought be- 
for? the District Court on a charge, as stated in the warrant of 
arrest, of “conspiracy, to wit, the violation of Section 1, Chapter 
28 of the Penal Code.” This charge was made more specific 
in court by averments which, in substance, charged a conspiracy 
to accuse and prosecute one Chong Fook with the offense of 
maintaining a lottery in violation of Section 1, Chapter 21, 
Prov. Gov’t Laws. The Magistrate’s notes contain this entry: 
“Demurrer to charge as amended, that facts therein stated, do 
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not amount to conspiracy as stated. Charge amended to con- 
spiracy in the 2nd degree.” The defendants below pleaded not 
guilty; evidence was taken; and the Magistrate found each of the 
plaintiffs herein “guilty” and sentenced each to imprisonment 
at hard labor for one year and to pay costs. 


Section 1, Chapter 28, Penal Code, defines conspiracy. By 
Section 9, conspiracy to do certain things, one of which is “to 
charge any one with felony,” “is in the first degree.” By Sec- 
tion 10, “conspiracy not appearing to be in the first degree, is 
in the second,” ete. This Section 10 is amended by Chapter 
102, Laws of 1892, so as to read: “A conspiracy to establish, 
create, manage or conduct a trust or monopoly in the purchase 
and sale of anv commodity is in the second degree,” ete., and a 
new section is added as follows: “Section 11. Conspiracy not 
appearing to be in the first and second degrees, is in the third 
degree,” ete. Maintaining a lottery is only a misdemeanor. 

The specific charge did not set forth a conspiracy in the first 
degree. The words “in the 2nd degre” were added apparently 
through an oversight that Section 10, Chapter 28, of the Penal 
Code, had been amended, or rather that a new section of different 
substance had been substituted for it and that the substance of 
the old section (10) had been put in a new section (11) making 
in the third degree most of what had previously been in the 
second degree. 

The specifie averments are sufficient to charge conspiracy in 
the third degree. The evidence is sufficient to sustain those 
averments and to support a finding of guilty in the third degree. 
The sentence is within the limit preseribed for the third degree. 
See Re Hoopai, 10 Haw. 613. The Magistrate found the plain- 
tiffs herein “guilty” without specifying the degree. This means 
that he found them guilty as charged. What was charged? 
The charge contains certain averments and then calls the offense 
therein set forth conspiracy in the second degree, although the 
averments made and proved show a conspiracy in the third de- 
gree only. It is well settled that the giving of a wrong name 
to the offense charged does not vitiate the charge. The wrong 
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name is regarded as surplusage. The averments and not the 
name given by the pleader, determine the offense charged. U. 
S. v. Lehman, 39 Fed. R. 768; State v. Davis, 41 Ia. 311; 
People v. Cuddike, 54 Cal. 58. The plaintiffs herein were, 
therefore, charged with conspiracy in the third degree; they 
were tried on that charge as the evidence shows; and they were 
found guilty as charged. There was, therefore, no error. We do 
not doubt that the Magistrate, as well as counsel in the lower 
court, thought the charge was made under Section 10 of the old 
statute, but it is immaterial what law they thought they were act- 
ing under so long as they in fact acted under the right law. It is 
certain, however, that they did not think they were trying a case 
of conspiracy in the second degree under the new law. They 
thought they were trying the degree of conspiracy which em- 
braced all kinds of conspiracy not specificially enumerated, and 
they merely mistook the Section in which that degree was de- 
scribed and called by the wrong number or name the degree or 
offense with which the plaintiffs herein were charged, for which 
they were tried and of which they were found guilty. 

It is unnecessary to consider whether if the charge were such 
as to authorize a finding of guilt in any one of several degrees the 
presumption from a general finding of “guilty” would be in 
favor of the highest or the lowest degree. See King v. Corn- 
well, 3 Haw. 154. 

The writ is dismissed. 


Kinney & Ballou for plaintiffs in error. 
J. T. De Bolt and P. Neumann for defendant in error. 
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IN THE MATTER OF THE GUARDIANSHIP OF 
JAMES R. HOLT and JOHN D. HOLT, Spendthirifts. 


APPEAL FROM CIRCUIT Juper, First Circurr. 
SUBMITTED JULY 7, 1897. DECIDED SEPTEMBER 7, 1897. 


Frear anp Wura, JJ., ano J. ALFRED Macoon, Iso., or THE 


Bar, IN PLACE or Jupp, Cej., ABSENT. 


Spendthrift. 
The evidence held sufficient to support the finding of the trial Court. 


OPINION OF THE COURT BY WHITING, J. 


Relatives of the respondents petitioned the First Circuit Court 
in Probate for the appointment of a guardian of the estate of 
respondents alleging that they were spendthrifts. The Circuit 
Judge found that the respondents were spendthrifts within the 
meaning of the statute, and made an order of guardianship. 
Respondents appeal to this court. 

The proceedings are statutory. 

Civil Code See. 1352. When any person by excessive drink- 
ing, gaming, idleness, or debauchery of any kind shall so spend, 
waste, or lessen his estate, as to expose himself or his family 
to want or suffering, his friends or relations may present a com- 
plaint * * * setting forth the facts and circumstances of 
the case, and praying to have a guardian appointed for him. 

Sec. 1358. The guardian shall also manage the estate of the 
ward frugally, and without waste, and apply the income and 
profits thereof so far as may be necessary, for the comfortable 
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and suitable maintenance and support of his ward and family, if 
there be any. 

The respondents are respectively of the age of 56 years and 59 
years. Their property and estate consists of an income of twelve 
to fifteen hundred dollars each annually derived from property 
left in trust for them by their father Robert W. Holt, by will. 

The will of Robert W. Holt was admitted to probate July 
26, 1862. Sections 2 and 4 of this will set forth the bequests 
to each of respondents and in terms the same as a bequest under 
Sec. 3 of the will to another son, Owen J. Holt, now deceased, 
to wit: “I give, devise and bequeath to my son, * * * * * 
one-quarter of all my estate, both real and personal, the income 
of the same to be paid to him by my executor hereinafter named, 
for his use and support for the term of his natural life, and after 
the death of my said son, I give, devise and bequeath the said 
one-quarter to the heirs of the said * * * * and their 
assigns.” 

This property has been held and managed by a trustee and 
the income paid to the respondents from time to time. 

The respondents on their appeal claim. 

First: That the property of the appellants is already tied up 
in a spendthrift trust by the will of their father R. W. Holt, 
who gave them a life interest only in his estate, the principal to 
be controlled by a trustee. That this will creates a spendthrift 
trust and that the present petitioners seek to create one spend- 
thrift trust upon another which is absolutely useless and absurd 
and only charges extra expense to the appellants. And further 
tLat the trust is already in the care of the court which has ample 
power to enforce a proper execution of the trust created by the 
will of R. W. Holt. 

The evidence shows that respondents have not kept within 
the limits of their income, but have been usually in debt to 
amounts largely exceeding the same, and also that their income 
has been devoted to other purposes than their support: and 
further that they attempted to dispose of their life interest in 
their father’s estate. 
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Now if the terms of the will of their father create a spend- 
thrift trust so that the respondents could in no way dispose of or 
sell their life interest and income and thus absolutely secure 
to them their future support, there might be sound grounds 
to refuse to appoint a guardian, for in such case the trustee 
under the will would be amply able to protect the respondents 
against wasting their property. 

But in this particular case, it is not open to the respondents 
to now claim that their life interest and income is so bound 
up in trust that they cannot dispose of or sell the same, nor 
incur debts and liabilities so that creditors cannot reach their 
income and life interest to pay themselves. 

This court construed the will of R. W. Holt in the case of 
Harris v. Judd, Administrator Estate R. W. Holt, 3 Haw. 
421, where the majority of the court held that Owen J. Holt’s 
income under his father’s will is a vested and therefore assignable 
interest and that his assignee could collect the income. 

The respondents’ rights under the will of their father are 
the same as Owen J. Holt’s were, and if no restriction is placed 
upon them or their property otherwise than by the terms of 
their father’s will, they can sell and assign their life interest 
and income in the estate bequeathed them. 

Up to the present time, this decision, rendered in 1873, has 
been followed by the respondents and the trustee in the Estate 
of R. W. Holt, and must stand as the law of this case, however 
other courts may have apparently taken different views. What 
would be the opinion of this court in cases where the will pro- 
vided protection for spendthrifts, against waste and creditors, in 
full and complete terms, we do not now discuss or determine. 

Second. These procecdings are not in equity, but are statutory 
under See. 1352 of the Civil Code, and the question of sound- 
ness of mind is not in issue. 

It was a question of fact for the Cirenit Judge to decide, 
whether within the meaning of the statute, respondents were 
spendthrifts. The respondents claim that it must be shown 
that they were excessive drinkers and were spending and wasting 
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their estate so as to expose themselves or their families to want 
and suffering, and that the evidence is insufficient to support 
such findings. 


The Circuit Judge found respondents were spendthrifts, and 
the question now is was there evidence to warrant such finding. 

We have made careful examination of the evidence, which 
is too voluminous to he set forth in a decision, and find that it 
clearly shows that both respondents are spendthrifts; that they 
were wasting their estate through excessive drinking so as even- 
tually to expose themselves to want. Thev draw their income 
from the trustee under R. W. Holt’s will, in such sums and as 
often as the trustee will permit them; often what is drawn in 
one day is spent in drink and the next day a new request for 
money is made, they frequently at such times being greatly un- 
der the influence of liquor: when funds could not be obtained 
from the trustee, they would borrow small sums of fifty cents, 
one dollar and more if possible from their relatives and spend 
it in drink: they do not have any homestead of their own, but 
live with their relatives, visiting from familv to family, and 
although at times assisting such relatives with food supplies, 
vet repeatedly have thev accepted the hospitality freely and 
gladlv given them by such relatives, vet because of the waste 
of their money in excessive drinking thev have not paid for 
their support, and without such assistance of relatives would be 
in want: further thev were always in debt, and repeatedly 
anticipated their income. Moreover they were in negotiation 
for the sale of their life interest, and from the testimony of 
witnesses for respondents, it appears that if such sale were 
effected, the proceeds would in the opinion of such witnesses 
have to be placed in the hands of a trustee for the good welfare 
of the respondents, and the preservation of their estate from 
waste by respondents, if left uncontrolled in their hands. 

The appeal is dismissed. 

A. Rosa for petitioners. 

Castle, Creighton and Weaver for respondents. 
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REPUBLIC OF HAWAII v. KAN YAU. 
Excerrions From Crircvrr Court, Firra Crecurr. 
SUBMITTED JUNE 28, 1897. DECIDED SEPTEMBER 15, 1897. 


Freak axbo Wuutine, JJ., anp Circuit Juper Perry, 1N 


PLACE OF JUDD, C.J., ABSENT. 


Sec. 1, Ch. 62, Laws of 1890, makes it “unlawful to sell or furnish 
tobacco in any shape or form whatsoever to minors under the age 
of fifteen years.” Held, 


A sale to such a minor for an undisclosed principal is a violation of 
the statute. 


A sale to such a minor upon his false representation that he is acting 
for a named principal is a violation of the statute. 


OPINION OF THE COURT BY FREAR, J. 


The defendant was tried before a jury and convicted in the 
Circuit Court, on appeal from the District Court of Hanalei, 
Kauai, of violating Sec. 1, Ch. 62, Laws of 1890, which makes 
it “unlawful to sell or furnish tobacco in any shape or form what- 
soever to minors under the age of fifteen years.” 

The evidence shows that a policeman gave a minor eleven 
years old fifty cents and told him to go to the defendant’s store 
and buy tobacco. This the minor did. Defendant and another 
Chinese witness testified that the minor said the tobacco was for 
his father. The minor testified that defendant did not ask whom 
the tobacco was for. 

Defendant requested the court to instruct the jury that, “If 
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the jury believe that in fact the boy did not wish to obtain the 
tobacco for himself and that the defendant believed that it was 
for the use of another party he should be acquitted.” The court 
refused to give this instruction and the exception to this refusal 
is the only exception that we need consider. 

It is argued for the defendant, from the general law of sales, 
that the sale in this case was made to the minor as agent for 
another and that the only question of fact in dispute was whether 
the principal was the policeman or the minor’s father; that if 
the policeman was the principal the sale was to him and not to 
the minor; and that, if the minor falsely told the defendant that 
his father was the principal there was no sale at all, because the 
minds of the defendant and the father did not meet, and the 
defendant did not assent to a sale to anyone else. Benj. Sales, 
Sec. 60. 

As to the minor and the policeman, the minor certainly did 
not disclose his principal and the rule is that in such case the sale 
is to the agent as well as to the principal. As to the minor and 
the father, the rule that there is no sale where the buyer falsely 
represents that another is his principal does not apply to a sale 
for cash, for in such case the identity of the person is not an 
important element in the sale, as it would be if the sale were on 
credit. Zb., Sec. 62. It is argued, however, that in the present 
ease the identity of the buyer was important notwithstanding 
the fact that the sale was for cash. That may be, so far as the 
penal consequences are concerned but not so far as the penal 
conduct of the seller is concerned. The object of the law is to 
prevent the use of tobacco by minors under the age of fifteen 
years, and the seller, knowing the law, sells to a minor at his peril. 
Tf a false statement by the minor would shield the seller, the 
lew could easily be evaded. It is incumbent on the seller to ascer- 
tain whether the minor reallv has the authority he asserts. 

These views are fully sustained by decisions made under 
statutes prohibiting the sale of liquor to minors and other similar 
statutes. Thus, it is held that a sale to a minor for a disclosed 
principal is a sale to the principal and not to the minor and hence 
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not a violation of the statute, for the letter of the statute is 
not violated because the sale is not to the minor, nor its spirit 
because the tobacco is not for the minor’s use. State. v. MeMa- 
han, 53 Conn, 407; Laing v. State, 28 S. W. (Tex.) 1040; 
Monaghan v. State, 6 So. (Miss.) 241: State v. Walker, 9 S. E. 
(N. C.) 582. Buta sale to a minor for an undisclosed principal 
is a sale to the minor and a violation of the statute, Sieeluff v. 
State, 11 8. W. (Ark.) 964, even though the minor states that 
he is acting as agent but without naming his principal; State v. 
Neelly, 28 S. W. (Ark.) 800. And if the minor falsely rep- 
resents that he is acting for a named principal, it is still a sale 
to the minor; Com. v. Finnegan, 124 Mass. 324; People v. 
Garrett, 68 Mich. 487: Holmes v. State, 88 Ind. 145. So, if 
he falsely represents that he is of age. State v. Ninkead, 57 
Conn. 173: Com. v. Emmons, 98 Mass. 6; Com. v. Joslin, 158 
Jb. 482. In Indiana, however, it is held that if the seller took 
proper precautions to ascertain the buyers age and honestly 
believed he was an adult, he is not guilty, but merely asking 
the minor is not sufficient to amount to proper precaution. 
Ross v. State, 116 Ind. 495; Milreed v. Ntate, 107 Tb. 62. In 
Massachusetts after the court decided that a sale to a disclosed 
principal was not within the statute, the statute was amended so 
as to prohibit a sale to a minor “for his parent’s nse, or for the 
use of any other person.” Com. vt. O'Leary, 148 Mass. 95. 


If an instruction had been asked framed on the theory that 
the boy might in fact have been acting as agent for his father, 
we might be obliged to hold that it should have been given; 
for there is some evidence to support that theory thongh the evi- 
dence is stronger the other way. But the instruction requested 
iz too broad. It is not sufficient, as stated in the first part of 
the instruction, “that in fact the bov did not wish to obtain the 
tobaceo for himself.” His principal must be diselosed. Nor is 
il sufficient, as stated in the latter part of the instruction, “that 
the defendant believed that it (the tobacco) was for the use of 
another party.” Ile must know or at least take proper precau- 
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tion to find out and have good reason to believe that the tobacco 
is for the use of another and also who that other is. 

The exceptions are overruled. 

Dep. Atty.-Gev’l Dole for prosecution. 

A. G. W. Robertson for defendant. 


S. M. DAMON r. C. M. HYDE and J. O. CARTER. 
Appear FROM Cirecit Jeoer, Frrst Circvir. 
SUBMITTED Jury 6, 1897. DECIDED SEPTEMBER 16, 1897. 


Frear axb Wuirine, JJ., axb Circeit Jepcr Perry, 1N 


PLACE OF JUDD, C.J., ABSENT. 


Where there is no statute regulating the resignation of a trustee, a 
person, after the acceptance of a trust, cannot renounce and resign 
the office of trustee merely of his own act and caprice. He can 
only be discharged (a) by a decree of court, (b) by force of a provi- 
sion in the deed or instrument creating the trust, or (c) by consent 
of all parties interested. 

The acceptance of the resignation of the trustee should not be made 
final by the decree of the court until after an accounting and the 
appointment of a new trustee anda decree transferring and convey- 
ing the estate of the trust to a new trustee. 


OPINION OF THE COLRT BY WHITING, J. 


Petitioner by his bill in equity prays to be allowed to resign 
as trustee of a trust estate. 

The parties hereto in conjunction with two others are under 
and by virtue of the will of Bernice Pauahi Bishop, trustees 
of the estate of deceased. 
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Clause fourteen of the will reads as follows: 


“I appoint my husband, Charles R. Bishop, Samuel M. 
Damon, Charles M. Hyde, Charles M. Cooke, and William O. 
Smith, all of Honolulu, to be my trustees to carry into effect the 
trusts above specified. I direct that a majority of my said trustees 
may act in all cases, and may convey real estate, and perform 
all of the duties and powers hereby conferred; but three of them 
at least must join in all acts. I further direct that the number 
of mv said trustees shall be kept at five; and that vacancies shall 
be filled by the choice of a majority of the Justices of the 
Supreme Court, the selection to be made from persons of the 
Protestant religion.” 


Charles R. Bishop is now a resident of San Francisco, 
California, and absent from the Hawaiian Islands, W. O. Smith 
resigned and J. O. Carter was appointed in his place, C. M. 
Cooke resigned and W. F. Allen was appointed in his place 
and at the date of the petition was absent in Japan. 

S. M. Damon, the petitioner, prays that, by decree of court, 
he may resign his trust—for the reason that he is obliged to 
leave the Hawaiian Islands to go to England in an official capa- 
city, and cannot at present state how long his absence may be 
protracted. 


Two of the five trustees were at the time absent from the Re- 
public in foreign countries, leaving only S. M. Damon, C. M. 
Hyde and J. O. Carter in Honolulu. 


The respondents contested the cause and claimed that 8. M. 
Damon would only be temporarily absent, and that such absence 
if plaintiff continued to hold his trusteeship would not greatly 
discommode nor embarrass the work of the trust; that there was 
a complete staff of assistants to do the regular work and that 
there was no anticipation of any action necessary to be taken 
by a majority of trustees before the return of one of the absent 
trustees. And further that the resignation of plaintiff would be 
a serious detriment and inconvenience to the trust. 


The trust embraces objects of a semi-public nature such as 
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the Kamehameha schools for native Hawaiians, and the property 
is large and valuable. 

The Circuit Judge found for the plaintiff and a decree allow- 
ing the resignation was granted. 

The petitioner, S. M. Damon, in his evidence gives as his 
reason for resigning the trust, that he is to be absent from the 
islands for a long period and that there would not remain a 
quorum of the trustees in Honolulu, and there must be at least 
three trustees to join in any act; that the property is of so much 
value and so extensive, and with so much at stake connected 
with the schools and Museum and the landed interests, it is 
of paramount importance that a full board of trustees should be 
on the ground to meet anv cases that might arise. An important 
suit is anticipated in connection with the Queen Emma estate 
and known as the Rooke property in which the Bishop estate 
has an interest. Should such a suit be brought it is necessary 
that a full board should be here to act and advise prior to the 
suit being inaugurated. There are other interests which need to 
be looked after by a full board. There will be constant points 
arising relative to the management of so large a property. Many 
matters connected with the conduct of the schools, the election 
of teachers, the curriculum, and the daily need of an authorita- 
tive body to whom to report. The trustees have committees 
connected with each of these works, finance committees, educa- 
tional committees, but the action of those committees is only 
advisory: it ean only be permanent when a quorum is present, 
and I feel and have felt for some time that the property and the 
estate is too valuable to be left in the hands of any two men, no 
matter how competent or how honest and energetic they may 
be in the affairs of the estate. They are not competent to carry 
on the business of snch an immense property, to my mind satis- 
factorilv. The value of the propertv I do not feel it safe to 
leave in the hands of any two men, when they are not a properly 
constituted quorum to act for the estate. That is the main 
reason, the paramount reason as to whv I wish to resign. 

The respondents put in evidence tending to controvert the 
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reasons given by petitioner and tending to show that the trust 
would not be injured by Damon’s absence. 

The Circuit Judge found that there was sufficient reason for 
Damon’s resigning, and savs: “It seems to me that where a 
trustee has shown a desire to resign and has stated good reasons, 
the burden is then shifted to the other side. You must show 
scme reason why he should not be allowed to resign. The mere 
fact that he accepted the trust will not justify the court in com- 
pelling him to remain a trustee all his life. If he shows reasons 
wny he desires to resign, and requests the court to be allowed 
to resign, the court will not decline that request unless something 
is shown why it would be improper for him to resign. The court 
cannot keep Mr. Damon in the country. Complications could 
arise in his absence, being a trustee, the same as could arise if he 
resigned the trust. It does not put the trustees in any better 
position. For all purposes he is not capable of acting. They 
would be under the same disadvantages as if he were no longer 
a trustee.” 

We have no statute regulating the resignation of trustees, 
but such matters are within the jurisdiction of our courts of 
equity, which jurisdiction is conferred on our Circuit Judges. 

There are several ways for a trustee, who has accepted a trust, 
tu resign and be discharged from the trust, but he cannot merely 
of his own caprice and act renounce the trust. 

Gibson, C. J., says in Ross v. Barclay, 18 Pa. St. 184, “A 
trustee cannot renounce. It is unnecessary to quote any author- 
ity for that. He can only be discharged by the decree of a court 
of equity (whose power in this estate is vested in the Common 
Pleas); bv force of a provision in the deed, or by consent of all 
parties interested.” 


Cruger v. Halliday, 11 Paige 314; 319. 
Lewin on Trusts, 670-673. 
Perry on Trusts, Sec. 274. 


In Green v. Blackwell, 31 N. J. Eq. 37, complainant was 


DAMON r. HYDE. 157 


one of two trustees of a trust estate and upon a very large addi- — 
tion being made to the trust property, declined to act further as 
trustee and applied to the court for his discharge, which was 
opposed by the respondents on the ground that he showed no 
svfficient reason therefor. The court held that he was un- 
doubtedly at liberty to apply to the court for his release on the 
sole ground of unwillingness to act, and that the greatly increased 
amount of the estate devolved upon the trustee, and which it 
would be incumbent on him to manage if he continues in the 
office, is a sufficient ground for relieving him if he desires it. 

In the Matter of Jones, 4 Sand Ch. 615, the petitioner, a 
trustee under an express trust, prayed the court that his account 
might be passed, a new trustee appointed and petitioner dis- 
charged from the trust by order of the court. The beneficiaries 
did not object to the substitution of a new trustee, but insisted 
it should be at the expense of the petitioner. The Vice-Chancel- 
lor said “that there appeared to be no cause for the resignation of 
the trustee other than his own wish to be relieved from the duties 
of the trust. Having once undertaken those duties, he ought not 
now to decline them so as to subject the trust estate to any loss 
or expense.” An order for discharge of the trustee and appoint- 
ment of a new trustee on terms of costs and accounting was 
granted. 

The petitioner, Damon, has applied to a court of equity, and 
obtained a decree allowing his resignation, and we are of opinion 
that the decree is sustained by the evidence and good and suffi- 
cient grounds and reasons given for the resignation. 

But however it does not appear that the Circuit Judge has 
gone far enough into the matter; for in connection with the 
resignation of a trustee, there should be at least an accounting, 
an appointment of a new trustee and a decree transferring and 
conveying the estate of the trust to the new trustee, and until 
this was done his discharge could not be complete; and for these 
reasons we remit the case to the Circuit Judge to be reopened or 
such further proceedings to be had as may be necessary. 
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As to the point now reised by respondents that C. R. Bishop 
who is resident in San Francisco, California, and W. F. Allen 
who is absent temporarily from the Hawaiian Islands of his 
own volition, should be made parties, we are of opinion that 
they are out of jurisdiction of the court and of the trust and while 
so absent are not necessary, though proper, parties to a suit 
of this nature, and their absence cannot be permitted to so tie up 
the administration of the trust as to prevent the court proceed- 
ing in a suit for the resignation of a co-trustee. 

The Attorney-General, though presumably the proper person 
to represent those who have a public interest in a trust of this 
nature, is not a necessary party although it is always open for 
him to intervene, if such interests are affected. 

Case remanded. 

Paul Neumann for plaintiff. 

Kinney & Ballou for defendants. 


AH QUAI v. R. PUUKI. 


Exceptions From Circuit Court, Firra Circurr. 
SUBMITTED JUNE 21, 1897. DECIDED SEPTEMBER 20, 1897. 


Frear anp Warme, JJ., Aanb Circuit Jupcz PERRY, TN 


PLACE OF JUDD, C.J., ABSENT. 


Replevin. 


The findings in a jury waived case will not be set aside where the ver- 
dict of a jury could not be set aside. The evidence in this case 
held to support the findings. 


In replevin of a young heifer sixteen months old at the time of taking, 
damages of $10 for its detention were awarded, the defendant re- 
taining possession of it for eighteen months. 
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Held that plaintiff was entitled tomore than nominal damages and 
also damages from the time of taking to the date of trial. 


No uniform rule can be given for ascertaining the extent of compen- 
sation in cases of this nature. In determining this all relative cir- 
cumstances ought to be carefully considered. 


Damages, which cannot be accurately measured, should not for that 
reason be denied, but the amount should be left to the jury. 


OPINION OF THE COURT BY WHITING, J. 


The plaintiff brought his action in replevin for the recovery 
of a young heifer and for damages for its detention. The 
Circuit Judge of the Fifth Circuit, on appeal from the District 
Magistrate, heard the case without a jury and found for the 
plaintiff for the return of the heifer and $10.00 damages for its 
detention. The defendant duly excepted to the judgment as 
contrary to the law and the evidence and the weight of the 
evidence. 

During the trial, the plaintiff offered evidence in proof of 
damages, to which, the defendant objected on the ground that 
the heifer was so young (16 months old) at the time of the 
taking by defendant, that no damages could have resulted to thie 
plaintiff. This objection was overruled and defendant duly 
excepted. 

This Court has repeatedly held that the finding in a jury 
waived case will not be set aside where the verdict of a jury 
could not be set aside; and that where the evidence is conflicting 
and contradictory, as it is in most cases, it will examine the 
evidence only so far as to see if there is evidence to support the 
verdict or findings of the trial judge. 

In this case the evidence is conflicting. The plaintiff had a calf 
bern in May, 1894, and, in July of that year, branded it on 
Loth hind quarters with his brand. Defendant had a calf born 
later in the same vear, but never branded it and, so far as he 
is concerned, he never saw it or the heifer in question until he 
took possession of the disputed animal. The calf with plaintiff’s 
. brand remained in possession of plaintiff until September 25, 


160 SEPTEMBER, 1897. 


1895, when defendant took possession of it and has kept it ever 
since. Within a day or two of the taking by defendant, the 
plaintiff brought his action of replevin and the trial before the 
Circuit Judge was had in March Term, 1897, of the Circuit 
Court. Witnesses for the plaintiff identify the heifer as plain- 
tiffs, and testify that it was being raised for milking and had 
been handled by them in its training for milking. 

Defendant’s witnesses identify the heifer as defendant’s, but 
it was never branded but ran at large in pasture and not handled 
to train for milking purposes. One witness says however he 
sew defendant’s calf branded. However the heifer in question, 
the evidence shows, hore only the brands of the plaintiff which 
were of long standing. 

There are many other contradictions, and it was a question 
of fact for the trial judge and we are of opinion on a full ex- 
amination of the evidence, that there was evidence sufficient to 
sustain the finding for the plaintiff, and we overrule the ex- 
ception, 

Upon the second exception, it appears that at the time of the 
taking on September 25, 1895, the heifer was sixteen months 
old, and at the trial in March, 1897, it was two years ten months 
old, and the defendant did not return the heifer into the posses- 
sion of the plaintiff after action brought but deprived the plain- 
tiff of its use. For this detention by the defendant and depriva- 
tion of its use by defendant, the plaintiff is entitled to damages, 
and was entitled te prove such damages and offer evidence 
thereon; and he was entitled to damages from the time of taking 
up to the trial. Damages are an incident to the recovery of the 
ebject in replevin. If the heifer had been surrendered to the 
plaintiff at the time of the action being brought, then only 
nominal damages could have been awarded, but by his keeping 
the plaintiff out of possession up to the trial, the plaintiff is 
entitled to substantial damages. 

The evidence. of plaintiff and his witnesses place such damage 
at $50.00 but this is exaggerated, and an award for that amount 
would be unwarranted. The plaintiff being entitled to more 
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than nominal damages, it was the province of the trial judge 
in this case or of a jury in other cases to estimate such damage 
on all the evidence and circumstances of the case and we cannot 
say that the trial judge erred in awarding damages at $10.00. 


“No uniform rule can be given for ascertaining the extent 
of compensation in cases of this nature. Different measures of 
redress may be proper for the same injury suffered under dif- 
ferent circumstances. What will make good the loss which the 
party has sustained, owing to the situation in which the party 
was placed when the injury was inflicted is the material question. 
In determining this all relative circumstances ought to be care- 
fully considered.” ‘Wells on Replevin, Sec. 536. Damages 
which cannot be accurately measured should not for that reason 
be denied, but the amount should be left to the jury. Gilbert 
t Kennedy, 22 Mich. 117; 128. Wells on, Replevin, See. 530 


Exceptions overruled. 
Thurston & Stanley for plaintiff. 
Antone Rosa for defendant. 


11 


162 SEPTEMBER, 1897. 


KELIIKANAKAOLE (w) v. W. G. WALKER and HAKA- 
LAU PLANTATION CO. 


APPEAL FROM Orrevurr Juper, Frrst Craecurir. 


Svusmirren Jerry 7, 1897. DECIDED SEPTEMBER 21, 1897. 


Frear axbo Wuiurtne, JJ., axb Crrcuir Juper PERRY, 1N 
PLACE OF JUDD, C.J., ABSENT. 


Decree dismissing a bill for the cancelation of a deed on the ground 
that its execution was procured by fraud, affirmed on the evidence. 


OPINION OF THE COURT BY FREAR, J. 


This is a suit in equity for the cancelation of a deed on the 
ground that its exeeution was proeured by fraud. The Cireuit 
Judge «dismissed the hill on defendant’s motion at the close of 
the complainant’s evidence on the ground that she had not made 
out her case and she now comes here on appeal contending that 
her evidence was sufficient to sustain the bill. 


The complainant claims to have been the owner of the Ahu- 
puaa of Nanue, Hilo, Hawaii, containing about 480 acres. On 
December 21, 1883, she exeented a lease of all but 25 acres of 
the Alupuaa to the defendant Walker at an annual rental of 
$200, the lessee also to erect for the lessor a house of the value 
of $500, She afterwards executed a deed, dated June 6, 1887, 
cf this land to Walker for a consideration of $2,000; also a lease, 
dated June 7, 1887, of 15 of the remaining 25 aeres to Walker 
at an annnal rental of $200. On October 20, 1888, Walker 
leased the tract covered by the deed to the Hakalau Plantation 
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Co., at an annual rental of $900. The complainant admits that 
she executed the deed but claims that her signature thereto was 
obtained by fraud, she supposing at the time that she was sign- 
ing a duplicate of the lease of the 15 acre tract. 

After a careful examination of the evidence we are of the 
opinion that it is insufficient to support the bill. No doubt the 
evidence is not such as to reflect anv credit upon Mr. Walker 
in his dealings and relations with the plaintiff, and yet at the 
saime time it is not of the clear and satisfactory nature required 
for the cancelation of a deed. It is true, the consideration 
named in the deed was small considering the value of the land 
and it does not appear that it has all been paid. The rentals 
under the leases also appear not to have been all paid. The 
explanation appears to be found in the relations stistained be- 
tween Walker and the plaintiff during the period of his trans- 
actions with her. He appears to have paid her small sums of 
money from time to time but no strict account was kept be- 
tween them. They dealt with each other in part upon a basis 
outside of what appeared in the written documents. Jnadequacy 
of consideration or failure to pay part of it has not the weight 
in this case that it might have nnder some other circumstances 
im support of the theory of frand—not only on account of the 
relations referred to existing between the parties but also be- 
cause in this case the theory is that the plaintiff did not know- 
ingly exeente a deed at all. This is the main question in the 
case—wliether she executed the deed knowing it to be a deed. 

Aside from the direct evidence on the question of the com- 
plainant’s knowledge of the character of the instrument she ex- 
ecuted, the principal evidence relied on is that in regard to the 
Ictter and conduct of Walker when written to by complainant’s 
counsel in regard to this matter just before the commencement 
of this suit. Walker wrote to complainant’s counsel that he had 
conclusive and overwhelming proof that the plaintiff knew of 
the deed and that he had dealt fairly by her, and then he sent 
a messenger to the complainant herself promising to pay her 
money or support her if she would sign an acknowledgment 
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that she had been paid in full for the land. This also may be 
explained bv reference to the relations that had existed between 
the parties. One in Walker’s position would naturally endeavor 
ta avoid publicity. Moreover, his offer might be explained on 
the theory that the deed had been signed knowingly but that 
little of the consideration had been paid as well as on the 
theory that the signature had been procured by frand in the 
first instance. While this conduct mav reflect unfavorably 
upon Walkers past relations or dealings with the complainant, 
ic is not sufficient either in itself or in connection with the other 
evidence in the case to sustain the bill. 

The testimony of the complainant herself is relied on chiefly. 
Of this the Cirenit Judge in his opinion savs: “In my ex- 
perience of a little over six years as an officer of this Court, I 
never knew of such a bad case of false testimony.” Her counsel 
admit that there are contradictions in her testimony but contend 
that they are explained by the fact that she is a leper well ad- 
vanced in the disease and that she has for some time heen of 
unsound mind, running at times into the bush, tearing off her 
clothes and remaining there for several days, and at other times 
talking to imaginary persons. Whether the eontradictions are 
the result of a false nature or an unsound mind, the fact remains 
that the testimony is not reliable to such an extent as to warrant 
the cancelation of a deed, even when taken in connection with 
the other evidence in the case. It will serve no useful] purpose 
to review her testimony at length. A portion of it will show its 
unsatisfactory character. She stated nnder oath in her bill that 
she first received information of the deed within six months last 
past. She testified on direct examination that the two copies 
of the lease were signed by both parties one evening downstairs 
in a certain house, with no witnesses; that then they went up- 
stairs at her request in order that witnesses might sign her copy; 
that both there signed one document which the two witnesses 
al-o signed; that she then took the paper and kept it; that this 
was the deed in question; that Walker left at 4 o’clock the next 
morning. On cross-examination she testified that she thought 
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the paper signed upstairs was a third copy of the lease or her 
own copy; that she signed by mistake without stopping to see 
whether she had signed already, and that she kept the copy that 
was signed upstairs for several years when she gave it to her 
lawyer; also that shortly after this many persons told her she 
was foolish to sell the land and she told them she did not sell it 
and asked one of the witnesses to the deed who told her that she 
had sold it; also that the native lawver who drafted the papers 
brought her a paper the morning after the signing and told her 
it was her lease; that this made two papers in her possession; 
that the lawver then asked her for the deed and that she told 
him he had been doing a rascally trick and then gave him the 
dced and he gave it to Walker who then went away; that then 
she knew she had given a deed. Both copies of the lease, dated 
June 7, 1887, was signed by both parties and witnessed by one 
G. Kittel. The deed, dated June 6, 1887, was signed by the 
complainant only and witnessed by G. Kittel and one Samuel 
Taylor. Taylor testified that the deed was signed downstairs in 
the evening; that it was read to the complainant by the lawyer; 
that she appeared to be perfectly satisfied; that no paper was 
signed upstairs that night so far as he knew; that he left shortly 
after the deed was executed. 
The decree appealed from is affirmed with costs. 
H. E. Cooper and Magoon & Hdings for complainant. 


W. R. Castle and Kinney & Ballou for defendants. 
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IN THE MATTER OF THE APPLICATION OF 
GEORGE W. MACFARLANE, FOR A WRIT OF 
MANDAMUS. 


APPEAL FROM Crrccir JUDGE, Firsr Crrcurr. 
SUBMITTED SEPTEMBER 15, 1897. DECIDED SEPTEMBER 27, 1897. 


Jupp, C.J., Frear anp Warme, JJ. 


A person born in the Hawaiian Islands of British parents domiciled in 
this country is subject to the jurisdiction of this country and is a 
Hawaiian subject or citizen. 

George W. Macfarlane being a Hawaiian subject, and having received 
a bill of sale of the British Steamship “China,” is the legal owner 
of the said vessel within the meaning of the Hawaiian statutes on 
the subject of Registry of Vessels and entitled to have the said 
vessel registered in his name as a Hawaiian vessel. 


OPINION OF 'THE COURT BY JUDD, C.J. 


We subjoin the decision of the Circuit Judge appealed from 
and adopt its statement of the pleadings and of the facts found 
from the evidence. 


“This is a petition that a writ of mandamus be issued to J. B. 
Castle, Collector-General of Customs, commanding him to regis- 
ter the Steamship ‘China’ in his office as a Hawaiian vessel and 
to issne to petitioner a certificate of such registrv, the allega- 
tions of the petition being in brief: that petitioner is a Hawaiian 
citizen and is the sole owner of the said steamship: that on the 
2d day of Julv last said steamship, having then a British register, 
was conveyed by her owner, the China S. S. Co. of London, 
England, to petitioner by a bill of sale of that date; that there- 
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upon the Hawaiian Consul in London granted to petitioner, 
upon application, a provisional register of said steamship as a 
Hawaiian vessel, and that petitioner is now the holder of said 
provisional register; that on the 5th day of August current peti- 
tioner surrendered to the British Consul-General in San Fran- 
cisco the former British register of said steamship and caused 
her to be put under the Hawaiian flag; that on the 11th inst. 
petitioner made application to respondent for the registry of 
said steamship as a Hawaiian vessel, in writing and under oath 
and otherwise in form as required by statute; that the respond- 
ent wholly neglects and refuses to grant said application, assign- 
ing no reason for such refusal, and that the only reasons assigned 
by the Minister of Foreign Affairs and the Minister of Finance 
fır refusing to allow said application to be granted, are that the 
Minister of Foreign Affairs has informed the United States 
Minister that, pending the present Treaty of Annexation, no 
Hawaiian registers shall be granted to any foreign built vessels 
and that the petitioner is not the bona fide owner and is not 
wholly the owner of said steamship. 

“Upon the filing of the petition, an alternative writ was issued, 
commanding the respondent to issue to the petitioner said Ha- 
waiian register of said steamship, or to show cause to the con- 
trary within three days after service of the writ. 

“Tn his return to the writ, respondent avers that he is not satis- 
fied that no legal impediment exists to granting the register ap- 
plied for, that he is informed and believes that petitioner is not 
the sole owner of said steamship, stating the reasons for such 
belief on his part, and that he is informed and believes that peti- 
tioner is not a Hawaiian citizen. 

“At the conclusion of the trial herein, at which evidence was 
introduced on behalf of the petitioner, but none for the respond- 
ent, the latter moved to quash the alternative writ and to dismiss 
the petition. In support of this motion, it is contended (1) that 
it appears from the evidence that the petitioner is not a Hawaiian 
citizen, (2) that it likewise appears that petitioner is not the sole 
owner of the steamship, and (3) that the respondent is vested 
ly law with discretionary power to pass upon the question of 
whether or not anv legal impediment exists to the registry of 
the vessel and that consequently this court cannot, by mandamus 
ov atherwie. interfere with the respondent’s exercise of that 
power. 

“Ipon the evidence T find, as facts, that the Steamship 
‘China’ was built in Glasgow, Scotland, in 1889, at a cost of 
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5740,000, which was borne by the Pacifie Mail S. S. Co. of New 
York. When ready for sea, the title to her was placed in the 
name of one Donald McGregor, and upon the latter’s death, it 
was transferred by his executors to the China Steamship Co., 
Ltd., an English corporation, for a nominal consideration. On 
the 2d of Julv ult., the said steamship having then a certificate 
of British Registry, the China Steamship Co. exeeuted a bill of 
sale whereby it transferred to the petitioner herein sixty-four 
shares being the entirety of and in the ‘China,’ the consideration 
named in said bill of sale being the sum of Five Shillings. The 
China Steamship Co., possessing no other property, thereupon 
disincorporated. On the same dav the petitioner exeented and 
delivered to the Pacifie Mail S. S. Co. a mortgage of the ‘China’ 
and all of her appurtenances and freights and earnings, for the 
alleged consideration of $200,000. This was the value placed 
upon the steamer by Llovd’s, surveyor in San Francisco. As a 
matter of fact, no money was paid to or bv the petitioner or the 
Pacific Mail S. S. Co., in this transaction. Petitioner has also 
executed,—but whether on that same day or subsequently does 
not appear upon the evidence,—-a power of attorney authorizing 
the Pacifice Mail S. S. Co. to carry on the business of the steam- 
ship, and C. P. Huntington, President of said company and in 
its behalf, has in turn executed and delivered to petitioner an 
instrument in writing whereby said company agrees to save peti- 
tioner harmless from all claims and demands whatsoever in re- 
spect of said steamship. 

“George W. Macfarlane, the petitioner was born in these 
islands in the year 1847, of British parents. His birth was re- 
corded bv his parents at the British Consulate in Honolulu in a 
registrv containing the names of persons born here of British 
parents. Since the entrv of his name in said registrv, petitioner 
has not in any wav claimed or renounced allegiance either to 
Great Britain or to Tlawaii, nor has he forfeited his rights as a 
Hawaiian citizen. He has not at anv time received anv letters 
of denizenship or citizenship, nor taken anv oath of allegiance 
to anv government of this country. 

“On the 2d July. ult.. the Viee-Consul for the TTawaiian 
Islands in London granted to the petitioner, npon the latter’s 
application therefor, a provisional certificate of registry of the 
‘China’ as a Hawaiian vessel to enable the said vessel to proceed 
te Honoluln for the purpose of obtaining permanent registry, 
said provisional certificate to take effect upon the surrender to 
the British Consulate at San Francisco of the ship’s certificate 
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of British registry. In accordance with this condition, the latter 
certificate was duly surrendered on August 5th last, and on or 
about that date the steamer was placed under the Hawaiian flag, 
and shortly thereafter proceeded to Honolulu. Upon arrival at 
this port, petitioner made application to the respondent for per- 
manent registry, making oath, as required by law, that he was 
a Hawaiian citizen and the sole owner of the steamer, exhibiting 
the bill of sale and the mortgage, and complying in other re- 
spects with the provisions of the law on the subject. The Col- 
lector-General caused the vessel to be measured and her tonnage 
correctly ascertained and, on August 11th last, notitied the Min- 
ister of Foreign Affairs of the application. On the 13th of 
August, said Minister wrote, in reply: ‘I do not propose to 
make inquiry of the British Consul at this port in regard to any 
possible legal impediment, for the reason that it is the policy 
of this Government to grant no further registers to foreign built 
vessels excepting where such vessel may have formerly been 
under the American flag:’ and on the same dav respondent re- 
fused petitioner’s application, stating as his reason for such re- 
fusal, that he was ‘not satisfied, as required by law, that no legal 
impediment exists against the granting of such register.’ These 
proceedings were then instituted. 

“The true reason, as disclosed by the evidence, for the re- 
spondent’s refusal to grant the application, was that the Hawai- 
ian Government had assured the United States Government, 
through its Minister-Resident, that, pending the ratification of 
the Treaty of Annexation, no Hawaiian register would be given 
tc any foreign vessels. 

“Section 630 of the Compiled Laws, our only statute which 
defines what vessels are entitled to Hawaiian registry, reads as 
follows: ‘No vessel shall be entitled to be registered in this 
Kingdom, or to be deemed a Hawaiian vessel, and entitled to 
the privileges appertaining thereto, unless such vessel be wholly 
owned by a subject or subjects of this Kingdom; provided, how- 
ever, that any vessel fitted out for the prosecution of the whale 
or seal fishery, may be registered in the name of any part owner 
of such vessel, actually domiciled in this Kingdom, whether a 
subject or not.’ 

“Respondent’s contention that petitioner is not a Hawaiian 
citizen is not sound, in my opinion. Article 17 of the Constitu- 
tion of this Republic reads: ‘All persons born or naturalized in 
the IJawaiian Islands, and subject to the jurisdiction of the 
Republic, are citizens thereof.’ This provision is clear and un- 
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ambiguous and must govern. It may be that under the law of 
Great Britain the petitioner is also a British subject, but this 
cannot alter his position under our Constitution. It is not for 
this court to add to Article 17, limitations or restrictions which 
the framers of the Constitution did not see fit to insert. 

“The answer to the question of whether or not the ‘China’ is 
wholly owned by the petitioner, depends upon whether or not 
the statute refers only to the legal ownership, to the exclusion 
of all equitable or beneficial interests. 

“Tn the first place, there can be no doubt that a bill of sale is 
v proper and eficetual instrument for the transfer of the legal 
titio in a ship and that it is so regarded in maritime courts. 
Fhose courts determine the ownership to be in the transferee by 
bill of sle. See In re The San Jose Indiana, 2 Gall. 283; 
The Sisters, 5 Rob. 159. 

“In my opinion, he is the owner of a ship, within the meaning 
of our statute, who is the holder of the legal title; and it matters 
not that he has, by agreement, deprived himself of the use and 
enjoyment of the property which he owns, and protected himself 
against liability for the expenditures or possible losses conse- 
quent upon such ownership. Even taking the view, which, I 
think, is sustained bv the evidence, that the transfer of the title 
in this case was made solely for the purpose of obtaining Hawai- 
ian registry for the vessel, and that the petitioner is practically 
in the position of a trustee holding the property for the benefit 
of the Pacific Mail S. S. Co., still, being the holder of the legal 
title, he is to be regarded as the owner. Tf it had been the in- 
tention of the legislature to prohibit trusts in this connection, 
and to make it a condition precedent to the obtaining of registry 
that all persons equitably or beneficiallv interested in the ship 
or in its profits should be Hawaiian subjects, that intention 
would have been so expressed. Both in England and in the 
United States, the statutes concerning registrv of vessels contain 
specific provisions on the point, that in the United States requir- 
ing an oath froin the applicant that, ‘there is no svbject or eiti- 
zen of anv foreign prince or state, directlv or indirectly. bv way 
of trust. confidence or otherwise, interested in such ship or ves 
sel, or in the profits or issues thereof? With such a statute, 
there can be no doubt as to what interests are to be excluded . 
from the enjoyment of the privileges of registry. But there 
would be no certainty under our statute, if it were to be held 
that the legislature therein referred to other than the legal 
awnership. For what equitable or beneficial interests would 
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then be held to be within, and what ones without, the provisions 
of the law? 

“Even if, moreover, the meaning of the statute is doubtful— 
and that, it seems to me, is the least that can be said of it,— 
still the holder of the legal title must now be regarded as the 
owner, under the rule as to contemporaneous official construc- 
tion. The evidence clearly shows that it has been the unvarying 
practice of the Collector-General’s Department, since the enact- 
ment of the statute, to grant Hawaiian registers to the holders 
of the bare legal title in vessels under just such circumstances as 
exist in this case, or under circumstances differing only in this, 
to wit, that in some of those instances the transferee would give 
to the transferrer a charter of the vessel for 99 vears instead of 
a mortgage and a power of attorney as in the case at bar. The 
‘onstruction thus given to the law by that department, while not 
uhsolutely binding upon the courts, is not to be set aside but for 
the verv best of reasons, e. g., if such construction is clearly 
erroneous. Tt is to he presumed that the legislature has been 
aware of the construction placed upon the statute, and yet it has 
not seen fit to enact any amendment. 

“The practical construction given to a donbtful statute by 
the public officers of the state, and acted upon by the people 
thereof, is to be considered; it is, perhaps, decisive, in case of 
doubt. This is similar, in effect, to a course of judicial decisions. 
The legislature is presumed to be cognizant of such construction, 
and after long continuance, without any legislation evincing its 
dissent, courts will consider themselves warranted in adopting 
that construction. Contemporary construction and official usage 
for a long period, by the persons charged with the administra- 
tion of the Jaw, are among the legitimate aids in the interpreta- 
tica of statutes.’—Sutherland, Statutory Construction, See. 309. 

See also Endlich’s Interpretation of Statutes, Sees. 360, 361: 
U.S. t. Johnston, 124 U. S. 253: Wright r. Forrestal, 65 Wi- 
248, 349: Matthews v. Shores, 24 TI. 29. 

“T am not prepared to say that the construetion adopted hy the 
Collector-General’s Department is clearly erroneous. That con- 
etrnetion should not, therefore, be disregarded or set aside. 

“As to respondent’s alleged diseretionary power in the prem 
ises. Section 635 of the Compiled Laws reads: ‘The Colleetor- 
General shall, upon ascertaining the tonnage of anv vessel in- 
tended to be registered. and being satisfied that no legal impedi- 
ment exists to her registry, proceed to register the same in his 
office. as a Hawaiian vessel, and shall issue to the applicant there- 
for a certificate, * * * 
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“Assuming, but not deciding, that the respondent has the dis- 
cretionary power of deciding whether or not any legal impedi- 
ment exists, to the registry, and that the tern ‘legal impedi- 
ments, as used in the statute, includes fatal defects in the mat- 
ters of citizenship and ownership, nevertheless the court may 
Inquire into the question whether or not the respondent is in fact 
satistied that no such impediment exists. The respondent’s state- 
ment that he is not satisfied is not conclusive. “The fact that 
one is sole judge does not authorize him to act whimsically or in 
bad faith. The very term ‘judge’ implies fairness of action 
and the exercise of one’s judgment, not mere whim or will. The 
jury in such case may inquire into the existence, but not the 
ieasonahleness, of the dissatisfaction.—Rairlins v. Soup 
Works, 9 Haw. 266. Upon the evidence, I believe that the true 
reason for the refusal of registry is not that the respondent is 
‘not satisfied that no legal impediment exists to the registry,’ but 
that the Hawaiian Government has given to the United States 
Government the assurance above mentioned. 

“The petitioner having in all respects complied with the law. 
is entitled to the certificate of registry applied for. The motion 
to quash the writ and dismiss the petition is denied. Let a 
perempiory writ issue.” 


Three questions are raised by the appeal. (1) Is the peti- 
tioner for the writ a Hawaiian subject and as such entitled to 
have the Steamship “China” registered in his name as a Hawaiian 
vessel? (2) Is he within the statute wholly the owner of the 
Steamship “China”? (3) Can the court go behind the diseretion 
of the Collector-General (if any he has) in his statement that 
he declines to admit the Steamship “China” to registry, becanse 
he is “not satisfied that no legal impediment exists to her regis- 
try”? 

Upon the first question we have no doubt. Article 17 of our 
Constitution defines TIawaiian citizenship as follows: “All per- 
sons born or naturalized in the Hawaiian Islands, and subject to 
the jurisdiction of the Republic, are citizens thereof.” Mr. Mac- 
farlane was born in the Hawaiian Islands. His parents were 
British subjects and were domiciled here. His father died here. 
It is claimed that he was not subject to the jurisdiction of the 
Government of this conntry because he was registered at birth 
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at the British Consulate and had never either renounced his 
allegiance to the British Crown nor taken any oath of allegi- 
ance to the Government of this country. 

Whatever may be the views of the British authorities as to 
Mr. Macfarlane’s status, it does not control us, and we must 
decide the question according to our own law even though it 
involves a dual allegiance. Fortunately the Constitution of the 
Republic in the article above quoted gives a definition which 
puts, so far as this Court is concerned, many disputed questions 
at rest. 

The Fourteenth Amendment of the Constitution of the 
United States has precisely similar language in defining citizen- 
ship in that country. An almost unbroken chain of decisions 
from the time of the final adoption of the amendment (in 
1868) to the present time interprets the language that would 
establish Mr. Macfarlane’s status to be that of an Hawaiian 
subject. The question discussed in the cases we shall cite, is on 
the meaning of the words “subject to the jurisdiction thereof.” 
It has been contended that it excludes, as those not subject to 
the jurisdiction of Hawaii, those who have a foreign father not 
naturalized, the nationality of the child following that of his 
father, as well as children of those engaged in a diplomatic 
capacity in the country where the birth has taken place. The 
first case we refer to is In re Look Tin Sing, Habeas Corpus, 
21 Fed. R. 905, where the Circuit Court of the United States 
of the District of California held by Field, Justice, Sawyer and 
Sabin, JJ., decided that “a person born within the United States 
of Chinese parents residing therein and not engaged in any 
diplomatic or official capacity under the Emperor of China, is 
a citizen of the United States. Persons are subject to the juris- 
diction of the United States who are within their dominions 
and under the protection of their laws with the consequent obli- 
gation to obey them when obedience can be rendered.” 

The head note of Ha parte Chin King, 35 Fed. R. 355, 
per Deady, U. S. District Judge, is “A child born in the United 
States of Chinese parents is by the rule of the common law and 
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the fourteenth amendment a citizen of the United States and 
when restrained of its liberty of locomotion therein may be 
delivered therefrom on Habeas Corpus.” This principle was 
affirmed by the same Judge in Young Sing Hee’s case, 36 Fed. 
R. 437. 


United States District Judge Hanford of the North District, 
California, in Gee Fook v. The United States, 49 Fed. R. 147, 
held that under the fourteenth amendment to the constitution 
the laws excluding immigrants who were Chinese laborers were 
inapplicable to a person born in the United States and subject to 
its jurisdiction, even though his parents were not citizens, and, 
teing Chinese, were not entitled to be naturalized. 

The last case we cite, from the United States courts, was 
decided January 3, 1896. It is In re Wong Kim Ark, 71 Fed. 
R. 382. Here Judge Morrow held that a person born within 
the limits of the United States whose father and mother were 
both persons of Chinese descent and subjects of the Emperor of 
China but, at the time of the birth, were both domiciled resi- 
dents of the United States, is a citizen of the United States with- 
in the meaning of the 14th amendment to the constitution of 
the United States. 

This exact question arose also in New Jersey where the elec- 
tion of one Allan Benny to a seat as councilman in a city of New 
‘Jersey was contested on the ground that he was not a citizen. 
The Supreme Court of that State held that persons born in the 
United States who are domiciled there and consequently subject 
to its jurisdiction are citizens of the United States and of the 
State where they reside. Children born of persons residents here 
in the diplomatic service of foreign governments are excepted. 
Benny v. O’Brien, 58 N. J. L. 36. 

The only cases of the United States conrts cited against this 
view are the famous Slaughter Houses Cases, 16 Wallace 36, 
and Elk. v. Wilkins, 112 U. S. 94. 

The expression in the Slaughter House cases relied upon is 
this: “The phrase ‘subject to its jurisdiction’ (in the 14th 
amendment), was intended to exclude from its operation chil- 
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dren of Ministers, Consuls and citizens or subjects of foreign 
states born within the United States.” Judge Morrow in 
Wong Kim Ark. supra, in an elaborate and well considered 
opinion, shows conclusively that the above expression, apparently 
excluding from citizenship children born in the United States 
of foreigners, was obiter dictum and not of the issue in the case. 
Evidently Mr. Justice Field who presided in the case of Look 
Tin Sing, 21 Fed. R., did not consider that the expression in 
16th Wallace, relied upon by the respondent was inconsistent 
with the decision then made. 

In the case of Elk v. Wilkins, 112 U. S. 94, the majority of 
the court held that an Indian born in the United States though 
he had separated from his tribe and lived in a civilized com- 
munity, was not a citizen of the United States unless he had 
been naturalized or taxed or had been recognized as a citizen 
of the United States or of a state. As the relation of Indians to 
tle United States is peculiar and they stand by themselves as a 
class the general principle of nationality of birth is not dis- 
turbed. 

The 21st Fed. R. case has been followed so consistently by 
all the Federal courts of the United States, the exact question 
not having as vet been passed upon by the Supreme Court of 
the United States, we may consider that it is the settled law 
of the United States that children born in the United States of 
alien parents are subject to the jurisdiction of the United 
States and are citizens thereof. This is our view. Mr. Mac- 
farlane says he has always considered himself to be an Hawai- 
ian citizen and has not to his recollection ever claimed himself 
to be a British subject, He has held office under the Hawaiian 
Government which presupposes his taking an oath of allegiance 
to this country. This however, does not make him any more an 
Hawaiian than he was by birth, his parents being domiciled 
here. 

The next question is one of more difficulty. The first section 
of the statute controlling the registry of vessels is Section 630 
of the Civil Code (Comp. Laws, p. 179): “No vessel shall be 
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entitled to be registered in this Kingdoin (Republic) or to be 
deemed a Hawaiian vessel, and entitled to the privileges apper- 
taining thereto, unless such vessel be wholly owned by a subject 
or subjects of this Kingdom” (Republic) and then follows a 
provision allowing Hawaiian registers to vessels fitted out for 
the whaling or seal fishery to a part owner being a domiciled 
resident though not a subject of Hawaii. 

Is the Steamship “China” “wholly owned”? by Mr. Mac- 
farlane? Lis name alone appears on the bill of sale. Ile has bs 
this document the entire legal title of the vessel. By other 
papers in evidence he has parted with the possession of the vessel. 
She is in the hands of the Pacitic Mail S. S. Co. of New York. 
They are mortgagees in possesion, pay her expenses and receive 
her earnings. Supplies to the vessel will undoubtedly be on the 
credit of the company, they holding themselves out as respousi- 
ble. Butif she should be chartered or sold, the instruments would 
have to be executed by the owner Mr. Macfarlane. Chancellor 
Kent says: “The title of a ship aeqnired by purchase passes by 
writing. A bill of sale is the true and proper muniment of title 
to a ship and one which the maritime courts of all nations will 
look for and in their ordinary practice require.”—8 Kent’s Com. 
Sec. 130. 

Parsons in 2 Pars. Mar. Law, 522, says: “It has been held 
in Admiralty in England that a party holding a regular bill of 
sale of a ship has the legal title, and is entitled to the posses-ion 
of it against any asserted equitable claim in others. The gen- 
eral maritime law requires such a document (bill of sale) as the 
proper muniment of the title of a ship.” —Weston v. Perriman, 
1 Mason, 316. i 

There are no 
from the “China Steamship Co.” a British corporation, has pass- 
ed the entirety, sixty-four shares, of the vessel, to him. It does 
not appear that the Pacific Mail S. 5. Co. ever had a paper 
title to the vessel, though it is undoubtedly true that the cor- 
poration, the China Steamship Co., was incorporated to hold 
the title of the steamer in the interest of the Pacific Mail 8. 8. 


sí 


part owners.” Mr. Macfarlane’s bill of sale 
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Co., she being a British built vessel, her construction being 
paid for by the Pacific Mail S. S. Co. 

The Court of Queen’s Bench held that a British corpora- 
tion may be registered as the owner of a British built vessel, 
notwithstanding some foreigners may individually have shares 
in the company. Regina v. Arnaud & Powell, 9 Ad. & El. 
n. s. 806. The court held that the corporation was the sole 
owner of the vessel. The statutes of the United States respect- 
ing registry of vessels differ widely from the Hawaiian statutes. , 
The United States have not only to protect the commerce of 
its citizens, but its ship-building interests, and so the laws are 
exceedingly strict, not only requiring proof of entire legal 
ownership of the vessel by bona fide citizens of the United 
States, but that she was built in that country. But as says Mr. 
Justice Story in a note to Sec. 68 of 1 Abbott on Shipping, 
“There is nothing in our ship Registry Acts, which prevents 
one citizen from being the legal owner, and taking the usual 
oath, and there being a good subsisting equitable title in another 
citizen. The oath required by our Act to be taken by the 
owner respects only the legal ownership, and does not require 
a disclosure of equitable interests vested in other citizens.” The 
United States statute has further requirements and, as says 
Story, continuing, they require a “denial that any foreigner is 
directly or indirectly interested by way of trust, confidence or 
otherwise in the ship or in the profits or issues thereof.” This 
provision does not exist in the Hawaiian statute. The statutes 
of both countries require only the legal ownership to appear on 
the register; the United States statutes require also evidence 
that no foreigner is interested in the vessel. The Hawaiian 
statute does not. The view that a register may be given in the 
name of a Hawaiian holder of the legal title without inquiry 
if the beneficial interest in the ship is held by foreigners has 
always obtained in this country and has never been disputed 
until this case. Numbers of foreign vessels have obtained Ha- 
waiian registers upon a transfer of the legal title to a Hawaiian 


citizen, and we give great weight in a doubtful case to the con- 
12 
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temporaneous and unvarying construction put upon this statute 
by all persons dealing under it. This was our view in Telephone 
Co. v. Telephone Co., 5 Haw. R. 460; Minister of Interior v. 
Papuikou Sugar Co., 8 Haw. 128; Hilo Sugar Co. v. Mioshi id. 
204, and is well sustained by the authorities in those cases cited. 


We pass now to the last point made in defense, that the 
respondent, the Collector-General, has answered that he is not 
“satisfied that no legal impediment exists to granting a Hawaiian 
register to the Steamship ‘China,’ and that the action of the 
Collector-General in refusing the register was discretionary and 
cannot be compelled by the Court.” The plain answer to this 
argument is that the respondent has not in his return contented 
himself with this position but has proceeded to allege two 
grounds, (1) of non-citizenship of the petitioner, and (2) his 
non-whole-ownership of the vessel. We infer from this that 
these are the “legal impediments” which he alleges exist against 
the proposed registry, and as he has submitted these to the 
judgment of the court and making no suggestion of any other 
legal impediment we infer that no further grounds for dissatis- 
faction exist in his mind. Having held against the respondent 
on these alleged “impediments” we deem it unnecessary to go 
into the law governing the action of the courts where an act 
sought to he compelled is discretionary, not however, conceding 
that the statute vests discretion in the Collector-General. 

It may be said that to order the register in question to issue 
would defeat the object of the statute in restricting the privilege 
of registry to vessels wholly owned by Hawaiian subjects. 
What is the object of the statute? Not to protect the ship- 
building industry. We have practically none. The object so 
far as we can ascertain it, is to advertise our flag in foreign seas 
—a sentimental one—and the practical one, of securing taxes 
upon the value of these vessels, which is secured by their being 
owned by Hawaiian subjects. 

We affirm the decision of Circuit Judge Perry, and dismiss 
‘he appeal. 

A. S. Hartwell for the petitioner. 

H. E. Cooper for the respondent. 
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IN THE MATTER OF THE APPEAL OF GEORGE W. 
MACFARLANE, RESPECTING STAMP DUTY ON 
BILL OF SALE OF STEAMSHIP “CHINA.” 


AppEaL FROM MINISTER oF FINANCE. 
SUBMITTED SEPTEMBER 15,1897. DECIDED SEPTEMBER 27,1897. 


Jupp, C.J., Frear anp Warrine, JJ. 


The stamp duty upon a bill of sale of a ship should be estimated upon 
the consideration for the sale without respect to the value of the 
ship, 


OPINION OF THE COURT BY FREAR, J. 


This is an appeal from an assessment made by the Minister 
of Finance of a stamp duty of $2,000 upon a bill of sale of the 
Steamship “China” to the appellant, George W. Macfarlane, 
this being the duty payable upon a valuation of said steamship 
of $400,000. The pleadings, exhibits and testimony in the 
mandamus suit brought by the appellant against the Collector 
of Customs, ante, are made a part of this case. 

The statute (Sec. 3, Ch. 103, Laws of 1892) prescribes that 
the duty upon a bill of sale of a ship shall be “the same as on a 
conveyance,” and that the duty upon a conveyance shall be $1 
“when the purchase or consideration money therein expressed 
shall not exeeed $500.” The “consideration money expressed” 
in the bill of sale in question is five shillings. Therefore the 
duty should be $1 and not $2,000 as assessed by the Minister. 

The statute (Sec. 7, Ch. 55, Laws of 1876) prescribes that, 
“All consideration money shall be set out in words at length 
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in all instruments, and all other considerations affecting the 
liability of an instrument to duty shall be set out fully.” It is 
shown by evidence that there was no “money consideration” 
in this case, the “five shillings’ not having been paid and 
having been expressed merely as matter of form. There is no 
evidence of any “other considerations affecting the liability of 
the instrument to duty.” It is suggested by counsel that the 
consideration was the trust and confidence reposed in the vendee 
that he would give a mortgage of the ship to the Pacific Mail 
Steamship Company at the request of the vendor and a power 
of attorney authorizing that Company, or its President, Mr. 
Huntington, to take charge of and manage the vessel. We 
need not express an opinion as to whether such “trust and con- 
fidence” may be regarded a consideration or, if it may be so 
regarded, whether it was the consideration in this instance! 
If it was the consideration, still it is not a “consideration affect- 
ing the liability of the instrument to duty.” For the only con- 
siderations, other than money considerations, mentioned in the 
statute as affecting the liability of an instrument to duty, are 
of an entirely different kind, as where the consideration for a 
conveyance or transfer of property consists of goods or lands, in 
which case the duty is to be caleulated upon the market value of 
the goods or lands (Sec. 19, Ch. 55, Laws of 1876) or where the 
rental consideration of a lease is based upon a share or per- 
centage of crop, in which case the duty is calculated upon the 
annual value as determined by the expected yield and the ruling 
market price. (Sec. 3, Ch. 103, Laws of 1892). 

The consideration is to be distinguished both from the thing 
sold and from the motive for the sale. For the purpose of 
assessing stamp duties, our statutes do not permit the Minister 
to inquire into either the motive for executing an instrument 
or the adequacy of the consideration. The duty is assessable 
only upon the actual considerations and then only upon such 
considerations as are mentioned in the statute. The only con- 
sideration mentioned in our statute as affecting the stamp duty 
upon a bill of sale of a ship under the circumstances of the 
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present case is “the purchase or consideration money therein 
mentioned,” and the stamp duty assessable upon the only con- 
sideration mentioned in the bill of sale in question is one dollar. 

The appeal is sustained and the stamp duty adjudged to be 
one dollar. 

A. S. Hartwell for the appellant. 

H. E. Cooper, contra. 


W. W. DIMOND v. E. ©. MACFARLANE. 
APPEAL FROM Circuit Juve, First Crecur. 
SUBMITTED JUNE 30, 1897. DECIDED SEPTEMBER 27, 1897. 


Frear anp Wura, JJ., anp Circuit JUDGE PERRY, IN PLACE 
or Jupp, C.J., ABSENT. 


A contract for a lease or sublease of lands is “a contract for the sale” 
of an “interest in or concerning lands” within the meaning of the 
statute of frauds. 


Part performance of an original oral contract will not take a subse- 
quent oral modification thereof out of the statute for the purposes 
of specific performance in equity. 


A document drawn partly in pursuance of an oral contract but rejected 
because of material variations therefrom is not such a written 
memorandum of the contract as will take it out of the statute. 


OPINION OF THE COURT BY FREAR, J. 


This is a suit in equity for specific performance. The bill sets 
forth an oral agreement whereby Dimond was to assign to Mac- 
farlane his lease from the Trustees of the B. P. Bishop estate 
of the premises occupied by him as a residence at Waikiki, Hono- 
lulu, and Macfarlane was to sublet to Dimond a specified portion 
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of the premises, at a specified rental and upon the terms and 
conditions contained in the lease, for the remainder of the term 
of the lease and for the entire term of any renewal or extension 
thereof that Macfarlane might obtain from the Trustees; that 
the lease was assigned by Dimond as agreed; that thereafter it 
was agreed that the sublease should cover certain portions of the 
premises to a considerable extent different from the portion 
originally agreed upon; and that Macfarlane refuses to execute 
and deliver a sublease of the substituted portions of the premises 
upon the terms and conditions agreed upon. 


The defendant demurred to the bill upon several grounds, 
the only one of which that need be considered being in substance 
that the agreement sought to be enforced, that is, the last agree- 
ment, was not in writing as required by the statute of frauds, 
and that there was no part performance to take it out of the 
statute in equity. 

The portion of the statute in question is that which requires 
to be in writing, etc., “any contract for the sale of lands, tene- 
ments or hereditaments, or of any interest in or concerning 
them.” Comp. L., p. 809. There can be no question that the 
agreement in question was a “contract” and that its subject mat- 
ter was an “interest in or concerning lands,” within the meaning 
of the statute. See Erans v. Roberts, 5 B. & C. 839. Com- 
plainant’s argument is that the contract was not for a “sale” 
and chiefly because there was no money consideration or price. 
No doubt a pecuniary consideration is a necessary element of a 
“sale” as that term is usually employed, especially with reference 
to personal property. But the term may have a different mean- 
ing under special circumstances and, in our opinion, considering 
the object of the statute, which is the prevention of frauds and 
perjuries, the term “sale” was not intended in this instance to 
have its more usual and narrower meaning. This seems to have 
been the general understanding both here and elsewhere. 

In Mokuai v. Kapuniai, 6 Haw. 160, it was held that a gift 
or transfer of land in consideration of “natural love and affec- 
tion” was within the statute. In Nam Chong & Co. v. Lau 
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Kona, 9 Ib. 371, the court, holding that “sale” as used in the 
Married Women’s Act of 1888 did not include “lease,” said: 
“The term sale may well be held to include a lease under some 
statutes, as for instance, our statute of frauds, where such ap- 
pears to be the manifest intention of the legislature.” In Ka- 
mauleule v. Nagamoto, Ib. 385, the court said: “Defendants. 
contend that the lease was surrendered—not by agreement of 
the parties, for that is required by the statute of frauds to be in 
writing—but by operation of law.” In People’s I. & R. Co. v.. 
Haw. Elec. Co., Ib. 484, it was taken for granted by both court 
and counsel that an agreement for an exchange of leases was 
within the statute. In Vierra v. Ropert, 10 Haw. 301, 345, 
it was likewise taken for granted that an agreement for a renewal 
was within the statute. In Harrison v. Bruns, Ib. 397, it was 
held that an agreement for the purchase of a lease by one of 
several persons on joint account was within the statute. 

Our statute, it is true, differs from the English statute and 
from the statutes in many of the United States, which either 
refer expressly to leases or contain other words such as “crea- 
tion,” “transfer,” etc., as well as “sale.” But, as a rule, the 
courts have paid more attention to the main purpose of the 
statute than to slight differences in wording. In some states, 
however, the wording is substantially the same as in our statute. 
For instance, in Massachusetts the words of the statute are or 
were: “A contract for the sale of lands, tenements or heredita- 
ments, or of any interest in or concerning them,” Gen. Sts., p. 
527. In Townsend v. Townsend, 6 Met. 319, the parties agreed 
that one of them should convey certain premises to the other 
and that the other, among other things, should give back a lease 
of the premises; the former executed the deed but the latter 
refused to give the lease. The court held the agreement to give 
the lease to be within the statute above quoted. See also Mer- 
rill v. Pease, 51 Vt. 556. In Indiana the words of the statute 
were: “Any contract for the sale of lands.” 8 Reed, St. of 
Fr., 295. In Green v. Groves, 109 Ind. 519, it was agreed that 
a wife should join her hushand in a mortgage of his land and 
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that the mortgagee should, upon acquiring title through fore- 
closure and purchase, convey a portion of the land to her. He 
refused to do so. ‘he agreement was held to be within the 
statute. 

It is further contended that, even if the agreement is within 
the statute, there has been such part performance thereof as will 
take it out of the statute in equity. The part performance re- 
lied upon is the assignment of the lease by Dimond to Macfar- 
lane. Without expressing an opinion as to whether that is a part 
performance sufficient to take the original agreement for a sub- 
lease out of the statute, we are of the opinion that it does not af- 
fect the substituted agreement. The assignment of the lease hav- 
ing been made prior to the substituted agreement could not have 
been made in reliance upon it. It is referable to the first, not to 
the second agreement. See Opunui v. Kauhi, 8 Haw. 650; 
Lopez v. Soy Young, 9 Ib. 117; Vierra v. Ropert, 10 Ib. 301, 
345. Subject to certain exceptions not applicable to the present 
case, the general rule is that a subsequent oral modification of a 
contract is governed by the same rules as the original contract 
so far as the statute of frauds is concerned. 2 Reed, St. of Fr., 
Sec. 454 et seq. 

It is contended, thirdly, that there was a memorandum of the 
agreement signed by the party to be charged. The bill shows 
that there was delivered to the complainant by Mr. J. O. Carter, 
acting for Macfarlane, a paper writing purporting to be a lease 
from Macfarlane to Dimond of the substituted portions of the 
premises but that it contained terms and conditions materially 
different from those agreed upon and that on that account the 
paper writing was returned to Mr. Carter. If we could assume, 
as complainant contends we should, that the paper writing was 
signed by Macfarlane, still on complainant’s own showing the 
paper writing was not a memorandum of the agreement sought 
te be enforced and was rejected by complainant for that very 
reason. 

The decree appealed from is affirmed with costs. 

Humphreys & Macdonald for complainant. 

Kinney & Ballou for respondent. 
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IN THE MATTER OF THE APPEAL OF W. R. CASTLE, 
RESPECTING STAMP DUTY ON A CONVEYANCE 
OF AN EQUITY OF REDEMPTION. 


Appeal FROM MINISTER or FINANCE. 
SUBMITTED SEPTEMBER 24, 1897. DECIDED SEPTEMBER 30. 1897. 


Jupp, C.J., Frear anp Wuirine, JJ. 


Sec. 20, Ch. 56, Laws of 1876, which provides that where property is 
conveyed subject to a mortgage, the stamp duty shall] be calculat- 
ed upon the amount due upon the mortgage and the amount ex- 
pressed to be paid in addition, does not apply to a mere conveyance 
of an equity of redemption, where the vendee does not assume the 
payment of the mortgage. In such case the duty should be estimat- 
ed on the consideration for the conveyance without reference to 
the amount of the mortgage. 


OPINION OF THE COURT BY FREAR, J. 


The appellant purchased certain premises for $15,000 and 
mortgaged the same to his vendor to secure a portion of the 
purchase price, namely $10,000. He afterwards executed the 
deed now in question, in which he recited his purchase and 
mortgage and that he had remaining in the premises only an 
equity of redemption, and conveyed to his vendee for a consid- 
eration of $8,000 all his “right, title and interest, either at law 
or in equity, the same being his equity of redemption” in the 
premises, and covenanted that “since his said purchase he has 
not made or suffered any other or further incumbrance of said 
premises than as hereinbefore noted.” 

The question is whether the dutv should be estimated upon 
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the consideration expressed in the deed, that is, upon $8,000 
or upon that plus the amount of the mortgage, that is, upon 
$18,000. If upon the former, the duty would be $3 for each 
$1,000, that is, $24, the amount contended for by the appellant; 
if upon the latter, the duty would be $4 for each $1,000, that 
is, $72, the amount assessed by the Minister. The statute (Sec. 
3, Ch. 103, Laws of 1892) provides that in the case of a ‘“‘con- 
veyance upon the sale of any property, real or personal, or rights 
therein” the duty shall be assessed at certain rates upon “the 
purchase or consideration money therein expressed;” also (Sec. 
20, Ch. 55, Laws of 1876) that “where property is conveyed 
subject to a mortgage, the amount due upon such mortgage shall 
be stated in the body of the conveyance, and duty shall be calcu- 
lated and paid upon the amount so due and the amount expressed 
to be paid in addition.” 

In our opinion this latter provision of the statute does not 
apply to this case and the duty should be $24 under the provi- 
sion first above quoted, as contended by the appellant. 

The deed purports to convey only the equity of redemption, 
that is, only the property that remained in the mortgagor after 
he executed the mortgage. What remained in the mortgagor 
after he executed the mortgage was not subject to the mortgage. 

Again, there was evidently no intention on the part of the 
legislature in passing Section 20 above quoted, that in all cases 
where property which happens to be subject to a mortgage is 
conveyed the duty should be estimated upon both the considera- 
tion and the amount of the mortgage debt without regard to the 
question whether the vendor or the vendee is to pay the mortgage 
dcbt. The intention was that the amount of the mortgage debt 
should be considered in estimating the duty only when it forms 
a part of the consideration for the conveyance. It is the con- 
sideration that is made the basis upon which the duty is to be 
estimated. This is clear from many provisions of the statute. 
See Jn re Macfarlane, ante, and various portions of the statute 
there referred to. Section 20 itself, now in question, provides 
that the duty shall be calculated upon the amount due on the 
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mortgage “and the amount expressed to be paid in addition,” 
thus showing that the amount due on the mortgage is to be con- 
sidered only when it is to be paid by the vendee as part of the 
consideration. The words in the first part of this section, name- 
ly, “where property is conveyed subject to a mortgage,” were 
intended to mean “where property is conveyed so as to be sub- 
ject to a mortgage to be paid by the vendee,” not “where prop- 
erty which happens to be subject to a mortgage is conveyed, 
even though the mortgage is to be paid by the vendor.” 

In the present case the vendee did not assume the pavment of 
the mortgage debt. He cannot be compelled to pay it, either by 
his vendor, the mortgagor, or by the mortgagee. If default 
should be made in the payment of the mortgage debt or the 
interest thereon the mortgagee could sue the mortgagor on the 
note. He could not maintain an action against the vendee on the 
note. Ifthe mortgagee should pursue his remedy by foreclosure, 
he would be obliged to pay the vendee all that the property sold 
for over the amount secured by the mortgage, that is, the value 
of what the vendee purchased, and what the vendor sold, name- 
ly, the value of the property that remained in the mortgagor 
after he executed the mortgage. If the vendee should sell his 
property, that is, the equity of redemption, he would have no 
further interest in the existence of the mortgage. If in order to 
prevent foreclosure he should pay off the mortgage debt, he 
would do so at his option, not as a part of the consideration for 
the land or because he was under any contractual obligation to 
pay it, but for the same reasons that might lead him to make any 
other payment in order to obtain further or complete control of 
the entire property, as, for example, to free the land from some 
other incumbrance whether known or not to him at the date of 
his purchase, or to buy in some outstanding title or interest in 
the land from some third person. See Devlin on Deeds, Sec. 
1047 et seg. and cases there cited. 

The appeal is sustained and the stamp duty adjudged to be 
$24. 

W. R. Castile, appellant, in person. 

Attorney-General W. O. Smith, contra. 
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IN THE MATTER OF F. M. WAKEFIELD AND W. S. 


WISE, Attorneys-at-Law. 


Taxation oF Costs. 


SUBMITTED SEPTEMBER 20, 1897. DECIDED SEPTEMBER 30, 1897. 


Jupp, C.J., Frear ano Wura, JJ. 


OPINION OF THE COURT BY WHITING, J. 


The costs claimed by the Attorney-General, to be taxed to 
the defendants, are as follows: 


1. Costs of Court, per Clerk’s account. . $ 26 00 


2. Stenographer’s fee ............44. 25 50 
3. July 30, 1897, mileage of witnesses L. 


A. Andrews and G. W. A. Hapai, 

Hilo to Honolulu and return, $25 

N e is E eaten sore aye wile le dat one ess $ 50 00 

Attendance, 3 days each, at $1.... 6 00 
——— 56 00 


4. Aug. 20, 1897, mileage of G. W. A. 


or 


Hapai, L. A. Andrews, C. Furneaux, 
S. ©. Mace and A. B. Loebenstein, 
Hilo to Honolulu and return, $25 
CACM 6 oad ols E SG lerere wea PO's $ 125 00 


MED. ie suis hier eves POE EEE TEET 15 00 
SS 140 00 


. Traveling fees of officers from Hilo to 


Honokaa and return, to serve sum- 
mons on W. S: Wise 100 miles, 
at HOGS ee a a Chee a eile Bee 10 00 


$ 257 50 
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Item 1 is admitted by counsel for defendants, and so taxed, 
$26.00. 

Item 2. The services of stenographer (the regular paid steno- 
grapher being engaged in another court) in this case, are ex- 
penses of Court, and accordingly are not chargeable to the 
defendants. Disallowed. 

Item 4 is not disputed by defendants as proper costs, and 
accordingly is taxed to them, $140.00. 

Item 3. These two witnesses were summoned to appear and 
did appear in Court on the return day of the complaint. No 
answer to the complaint was filed until the return day, when the 
respondents interposed a motion to dismiss and also a demurrer 
which the Court refused and overruled. No intimation was 
given by respondents as to the course proposed by them to be 
pursued prior to the return day. The hearing on the merits was 
had at a later day. Respondents claim that the practice in equity 
cases should govern as in the cases of Ohera v. Ackerman, 9 
Haw. 597, and Barthrop v. Kona Coffee Co., 10 Haw. 402, 
and that therefore the witnesses ought not to have been sub- 
peenaed, and the costs in this item ought not to be taxed against 
defendants. But the practice in these cases has been, that the 
return day is the day of hearing, as the proceedings are of a 
summary nature under Section 1066 of the Civil Code (Comp. 
L., p. 312) which provides that practitioners shall be summarily 
amenable to the courts of record, ete. The witnesses were pro- 
perly subpcenaed, and in attendance, and their costs are properly 
taxable to the defendants. 

Item 5 is taxable to the defendants. Section 1280 of the 
Civil Code (Comp. L., pp., 416, 417 and 418) provides for costs 
in the Supreme and Circuit Courts: Marshal’s or sheriff’s fees 
-—for serving a summons or any other process (except a subpcena) 
one dollar for each party served; for all necessary travel in mak- 
ing such service, ten cents per mile for every mile more 
than one. The defendant Wise was a resident of Hilo and 
had his law office there and was temporarily absent in Honokaa 
attending a term of the Cireuit Court, and the time of his re- 
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turn to Hilo was uncertain. It was of importance and very 
material that the summons be served upon him at an early 
period before the return day, and it appears to us that the ex- 
pense of the travel from Hilo to make such service was neces- 
sary in this instance. 


Costs are taxed against the defendants, as follows: 


Item 1. Clerk’s costs of Court............000- .$ 26 00 
Item 3. Mileage and attendance, 2 witnesses..... 56 00 
Item 4. Mileage and attendance, 5 witnesses...... 140 00 
Item 5. Traveling fees in service of summons..... 10 00 

Total . a.a.. E E EE .. -$ 232 00 


Attorney-General W. O. Smith, for bill of costs. 
A. S. Hartwell and P. Neumann, contra. 


MRS. ELIZA RICHARD v. GEORGE S. HOUGHTATL- 
ING. 


ÅPPEAL FROM Circuir JupaE, First Crrecorr. 
SUBMITTED SEPTEMBER 30, 1897. Dercipep Ocrosrr 14, 1897. 
Jupp, C.J., Frear anp Wuirtne, JJ. 


A conveyance of land held void when executed under the following 
circumstances. A young lady was brought up in the family of her 
guardian and treated as his daughter. The guardian assumed the 
trust, the property being subject to a mortgage to himself. He 
raised more money on the estate to pay off this mortgage and 
make improvements to increase its income. He took the mort- 
gage over to himself, and after the ward had been of age three 
years, still living in his family and subject to his influence, procur- 
ed from her to himself a deed of the property, not having pre- 
sented his accounts as guardian to the Probate Judge for settle- 
ment and without informing his ward of their condition or the 
value of the property and not giving her opportunity for indepen- 
dent advice. 
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OPINION OF THE COURT BY JUDD, C.J. 


This is an appeal from a decree of Circuit Judge Carter ad- 
judging a conveyance from plaintiff to defendant to be null aud 
void and ordering a reconveyance. The uncontradicted facts 
are as follows: The plaintiff, Eliza, daughter of John Meek and 
Kaheleluli, was born on the 22d of July, 1875, and became of 
the legal age of eighteen on the 22d of July, 1893. Eliza went 
to defendant’s home in 1884 when she was about nine years old 
and continued so to live until her marriage on October 29, 1896. 

On the 13th December, 1886, John Meek and wife (Eliza’s 
parents) executed a mortgage on land of his on Fort street and 
in Waikane, Koolaupoko, Oahu, to defendant Houghtailing for 
$1,700, to bear interest at 12% per annum. On the 15th 
December, 1886, two days after the mortgage, John Meek ex- 
ecuted a deed to his daughter Eliza of the mortgaged estate, i. e., 
land in Waikane, Royal Patent No. 158, and land in Fort street, 
Royal Patent No. 1,634, and on the same day Houghtailing was 
appointed guardian of the person and property of Eliza. 

The guardian filed accounts at various times, the last one being 
for a period ending December 15, 1890, showing the principal 
of the $1,700 mortgage to be still due and $560.37 for interest 
to the date of hearing of the account, January 28, 1891. The 
guardian had obtained a license from the Probate Court to seli 
the Waikane land to pay off the mortgage, but for reasons that 
do not appear the land was not sold. 

By a deed of one Wm. Hodge, Eliza was also entitled to a 
piece of land at Pawaa on King street, Honolulu, Royal Patent 
No. 7,185, the life tenant Webster having died in 1888. In 
January, 1891, Houghtailing obtained leave of the Probate 
Court to raise $4,200 on a mortgage with interest at 7% per 
annum on the three pieces of his ward’s land in order to pay off 
the mortgage to himself of $2,260.37 and to expend the balance, 
$1,939.63, in the erection of cottages on the Pawaa land, expect- 
ing to increase the productiveness of the estate thereby and clear 
it of debt. These expectations have not been fulfilled. The 
guardian was ordered to report his proceedings to the Probate 
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Court, but he neglected to do this. The mortgage was executed 
to Mrs. A. C. Howie on January 28, 1891, and interest was paid 
thereon for three years when it became in arrears. On the mort- 
gagee’s agent pressing ILoughtailing for interest he, being in 
funds, on the 10th July, 1895, paid off the mortgage, then 
amounting to $4,532.31 and took an assignment of it to himself. 
The ward had then been of legal age for about two vears, hut he 
did not consult her about the transaction. On the ward’s coming 
of age he did not present his final account to the Probate Court 
for approval, nor has he since, nor has he ever been discharged as 
guardian. In June, 1896, Iloughtailing employed a convey- 
ancer to draft a deed of all the ward’s property to himself in 
consideration of $1 and other “good and valuable considerations 
to her hereunto moving.” She was sent for, came to Houghtail- 
ing’s town residence, signed the deed and her acknowledginent 
was taken by anotary. Houghtailing had told the plaintiff that 
she owed him a lot of money and that to settle she better give 
him a deed of the lands. Neither the condition of the account, 
the amount of the indebtedness nor the value of the land were 
stated to her. She was not given an opportunity of taking dis- 
interested advice nor was it suggested to her. The next month 
after receiving the deed from Eliza, Houghtailing negotiated 
and executed a mortgage on the property for $4,500 and assigned 
his mortgage taken from Mrs. Howie (Crozier) to the mort- 
gagee as “further security.” The mortgagee, before agree- 
ing to lend his money on the strength of the deed, asked to 
see Eliza and she made affidavit on the 30th July, 1896, that 
she “was aware that Houghtailing had applied to the mortgagee 
for a loan of $5,000 on the lands she had sold to him aud there 
was no reason she knew of why he could not give a good and 
valid mortgage on the property.” She, however, would not 
sign and swear to the paper until Houghtailing had read it and 
given her permission to sign it, she having promised him to sign 
no paper without his consent. Eliza was married on the 29th 
October of the same year and began this suit in June of the fol- 
lowing year (1897). The above recited facts are uncontradicted. 
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The grounds urged by plaintiff for setting aside the deed are (1) 
undue influence, (2) fear, compulsion and duress, and (3) want 
of consideration. The defendant urges that the plaintiff had 
been of age for three years when the deed was given and the 
presumption is that the influence of her guardian over her had 
ceased. Exercise of duress at the execution of the deed is denied 
by the guardian and supported negatively by the testimony of 
those who witnessed the execution of the deed; and as to want 
of consideration defendant contends that the ward’s debt to him 
was equal to the value of the land. 

The deed of Eliza to Houghtailing cannot stand. The trans- 
action is violative of well settled principles.of law. Hough- 
tailing was her guardian. She lived with his family and he 
treated her kindly as his own child, calling her his adopted 
daughter and she was obedient to him. After becoming of age 
she continued to live at his house and was so completely under 
his influence that she would not sign the affidavit sustaining her 
deed until Houghtailing had approved of it. There was no 
disagreement between them except on the subject of her mar- 
riage. He expressed his disapproval of it, not liking her pro- 
posed husband, and she postponed the marriage for six months 
to please her guardian. His disapproval of the marriage does not 
seem to have been serious for the pair were married at Hough- 
tailing’s mother’s house and he furnished the wedding outfit. 
But meanwhile Houghtailing had got the deed from her, and 
from his own statement that he said to her, “Before the deed 
was made I asked her, Eliza you are marrying against my con- 
sent, this property stands indebted to me so much. I didn’t bother 
myself about it until you are marrying against my will; I must 
have something with it to secure me this property; now I had to 
go to work and raise it myself to hold it. I said, Eliza, what 
will you do, will you marry or will you consent to do what I 
ask you to do? I explained the matter right there,” it may 
be inferred that he gave her the alternative either to ‘make the 
deed he had asked her to make and marry with his consent or to 


decline to make the deed. Whether she knew that Hough- 
13 
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tailing’s consent was essential to enable her to marry does not 
appear, but the presumption is that she thought so. At any 
rate he consented to the marriage when he had procured the 
deed. Whether her consent to the deed was obtained by these 
means or not, it should be avoided, because the parties were not 
in these dealings at “arm’s length.” Her guardian had not in- 
formed her of the amount he claimed she owed him, nor the 
value of the land. She had had no independent advice. She 
had never been put in possession of her property. Her guardian 
continued to act in the fiduciary capacity long after it had ended 
in Jaw. 

Courts of equity closely scrutinize dealings between guardians 
and wards and they are presumed to be voidable on the ground 
of undue influence if they took place while the influence and 
dominion Jasted. Prima facie such deeds are voidable and eman- 
cipation from the influence must be shown by the guardian who 
has the burden of proof. It is true, that it has been held by 
som? courts that, in the absence of evidence, undue influence 
lasts one year after the termination of the fiduciary relation, but 
it may be proved to last longer. Bispham, in his Eq., Sec. 234, 
says, to sustain settlements between guardian and ward “it must 
appear that the ward had sufficient time and opportunity to ex- 
amine the accounts and that he was either himself competent 
tc make the examination or was assisted by competent and in- 
dependent advice.” If the ward has not been put in possession 
of the estate courts will watch the transaction with a jealous 
eye, id. These principles apply with the same force to gifts 
from a ward to a guardian, sales between them, releases, &c., 
and contracts generally. There must be a full disclosure on the 
part of the guardian and thorough understanding and free 
agency on that of the ward. 27 Amer. & Eng. Encyc. Law, 
p. 492, and cases cited. 

The defendant contends that his expenditures for the ward 
over and above the income of the estate would show a large 
balance in his favor over the value of the estate. This is not 
the proper Court to consider these questions. He should have 
presented them to the Probate Court. 
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The plaintiff was still under defendant’s influence when she 
made the deed; she acted without an adequate knowledge of the 
facts and without advice and it would be contrary to equity and 
good conscience to allow the deed to stand. 

The decree appealed from is sustained. 

Kinney & Ballou for plaintiff. 

C. Creighton for defendant. 


REPUBLIC OF HAWAII v. ARAKI ‘TOYOTARO, 
OYAMA SINZO and FUKUMOTO ‘SOTARO. 


Exceptions rrom Crrcurr Court, Seconp Circuir. 
SUBMITTED SEPTEMBER 24,1897. Deciwep Ocroser 18, 1897. 


Jupp, C.J., Freak anp Wurrine, Jd. 


Where a person has made a memorandum of the statement of another, 
he, the writer, when offered as a witness, may refresh his memory 
therefrom, but may not read the memorandum to the jury as the 
statement of the other person—nor may it be filed as evidence. 


OPINION OF THE COURT BY WHITING, J. 


The defendants, who are Japanese, were indicted for murder 
in the second degree and convicted of manslaughter at the June 
Term, 1897, of the Second Circuit Court. The defendants took 
several exceptions to the admission of evidence which are set 
forth in the Bill of Exceptions. 

During the trial, the prosecution offered certain memoranda 
written by the Deputy Sheriff which were alleged to have been 
statements made by the defendants to him through an interpreter 
and taken down by him. The Deputy Sheriff first took down the 
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statements given him by two of the defendants on the day after 
the homicide and that of the third defendant two days later. The 
Deputy Sheriff wrote his notes at the time in a small note book 
and several days afterwards he wrote out in good English from 
his original notes and from his memory the written memoranda 
in question: he copied them the best he could. The original 
notes were not produced at the trial, and were not shown to be 
lost or destroyed, but it appears that some of the leaves of the 
Deputy Sheriff’s memorandum book were lost and he says “what 
I remember I wrote down.” These memoranda do not purport 
to be and were not copies of the Sheriff’s original notes and it 
appears that they differed materially from such notes. On the 
back of the memoranda in the handwriting of the Deputy Sheriff 
appears “Statements in the Murder case March 12, 1897 and 
March 11, 1897,” and at the heading of one of them, “State- 
ments on March 12, 1897 and on March 14th, Murder case of 
Wata on March 11, 1897.” These three statements were at- 
tached together and purport to be admissions of defendants. 

The defendants objected to their admission “on the ground 
that they were not the original statements or memoranda as 
written down by the Deputy Sheriff and also that they were not 
competent or admissible in evidence.” The objection was over- 
ruled and the memoranda themselves were admitted in evidence 
and read to the jury and not merely used to refresh the memory 
of the witness. 

The admission in evidence of these memoranda is clearly 
error. Republic of Hawaii v. Hang Cheong, 10 Haw. 94, 
Judd, C.J., “the law is that where a person has made a memo- 
randum of the statement of another, he, the writer, when offered 
as a witness, may refresh his memory therefrom, but may not 
read the memorandum to the jury as the statement of the other 
person—nor may it be filed as evidence. See 1 Greenl. Ev. 
436, 439.” 

In Com. v. Jeff's, 132 Mass. 5, Endicott, J., “A witness may 
be allowed to refresh his memory by looking at a printed or 
written paper or memorandum, and, if he thereby recalls a fact 
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or circumstance, he may testify toit. It is not the memorandum 
which is evidence, but the recollection of the witness. We are 
not aware of any case where it has been held that the memo- 
randum could be put in evidence simply because it refreshed the 
memory of the witness.” 

In Com. v. Ford, 180 Mass. 640 and in many of the cases 
cited therein, it is stated that the memorandum per se cannot 
be used in evidence. 

In Field v. Thompson, 119 Mass. 151, it was held that the 
memorandum was not competent, and that it could not be put 
in evidence in confirmation of the recollection of the witness. 

The People v. Elyea, 14 Cal. 145; Roscoe, Cr. Ev., p. 90. 
Sec. 56. 

It is unnecessary to consider the remaining exceptions. 

Exceptions sustained. A new trial is ordered. 

E. P. Dole, Deputy Attorney-General for prosecution. 

P. Neumann for defendants. 
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YEE YOP and YEE SAU, copartners under the name of Tong 
Chong Company v. LEE TAI YUNG. 


APPEAL FROM District Court or Honoro. 
Susmitrep Ocroser 8, 1897. Deciwep Ocroper 19, 1897. 


Jupp, C.J., Frear anp Wura, JJ. 


Set-off. Registration of Copartnership. 


The only penalties for non-registration of a copartnership, under Chap. 
28, Laws of 1880, are a fine and a liability of one partner for all 
partnership debts, and where the firm is a defendant, the plaintiff 
is relieved of the consequences of non-joinder of a partner as de- 
fendant. 


A firm or partnership not registered as required by law, is not liable 
for the individual or personal debts of one partner, nor can the 
debt of one partner due to defendant be set off by defendant 
against a partnership claim. 


The statute of set off contains nothing authorizing a judgment for the 
defendant, who pleads set off, fora larger amount than the plain- 
tiff’s claim. It is doubtful if such judgment can be given. 


OPINION OF THE COURT BY WHITING, J. 


This case comes upon appeal by plaintiffs on points of law 
from a judgment rendered by the District Magistrate of Hono- 
lulu. The plaintiffs Yee Yop and Yee Sau, copartners under 
the name of Tong Chong Company brought their action in 
assumpsit against defendant Lee Tai Yung for $10 for goods 
sold and delivered as set forth in a bill of particulars. The 
defendant pleaded a set off of $50 against Yee Yop. 


The defendant admitted that the bill of particulars was cor- 
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rect and no contest was made of plaintiffs’ claim. Defendant 
produced evidence showing a debt of $50 due from Yee Yop to 
him. 

Defendant knew that Yee Yop and Yee Sau were partners in 
the grocery business, but no evidence was given by either party 
as to whether the partnership of plaintiffs was registered or re- 
corded in accordance with law. 

The District Magistrate gave judgment in favor of the de- 
fendant for $40, the balance of the set off against plaintiffs. 


The points of law certified to us are: 

1. The demand of set off by defendant and allowed by the 
District Magistrate is not due from all partners jointly. 

2. The evidence shows that plaintiff Yee Sau is not a dor- 
mant partner of plaintiff Yee Yop. 

3. The judgment is contrary to the law and the evidence. 

Section 1146 of the Civil Code (Comp. L. p. 332) provides: 
“Tt shall be competent to the defendant in any civil action to 
plead an offset of like kind and denomination, existing in the 
same right, between him and plaintiff.” 

Section 1148. “If there are several plaintiffs, the demand 
set off shall be due from them all jointly; if there are several 
defendants, the demand set off shall be due to them all jointly, 
except as is provided in the following section.” 

Section 1149. “When the person with whom a contract is 
made, has a dormant partner, and a suit is brought on such con- 
tract, by or against such partners jointly, any debt, due to or 
from the person with whom such contract was made, may be set 
off in like manner, as if such dormant partner had not been 
joined in the suit.” 

Under these sections of the Civil Code, the set off claimed by 
defendant should have been disallowed as the demand is clearly 
due from only one of the plaintiffs, Yee Yop, and is not a claim 
against the partnership or a demand due jointly from the plain- 
tiffs, nor can the set off be allowed on the ground that Yee Sau 
was a dormant partner in plaintiffs’ firm, for the evidence clear- 
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ly shows the contrary to be the fact, and also that defendant 
knew that Yee Sau and Yee Yop were partners and so known 
and carried on business. Further, the admission of plaintiffs’ 
claim as correct and no denial or contest of the partnership, 
which is pleaded by plaintiffs, must be given weight adversely to 
the claim of defendant that Yee Sau was a dormant partner. 
The evidence shows Yee Sau was an active partner. 

The defendant, however, claims that the plaintiffs have not 
recorded or registered their partnership in accordance with 
Chapter 28, Laws of 1880, and that therefore his claim of set 
off of the debt of the defendant due from one partner Yee Yop, 
is a valid set off against the firm. 


The Sections of Chapter 28 referred to are: 

Section 1. “Whenever any two or more persons shall carry 
on business in this Kingdom (Republic) in copartnership, it 
shall be incumbent for such persons to file in the office of the 
Minister of the Interior a statement of 


1. The names and residences of each of the members of 
such copartnership. 

2. The nature of the business of such copartnership. 

3. The firm name of copartnership, and 

4, The place or places of business of the copartnership. 

Section 4. All such statements as are required to be made by 
the preceding sections shall also be published by the members 
of each copartnership at least twice in the Hawaiian and English 
languages, in two newspapers published in Honolulu. 

Section 7. The members of every copartnership, who shall 
neglect or fail to comply with the provisions of this law, shall 
severallv and individually be liable for all the debts and liabili- 
ties of such copartnership and mav be severally sued therefor, 
without the necessity of joining the other members of the co- 
partnership in any action or suit, and shall severally be liable 
upon conviction, to a penalty not exceeding five dollars for each 
and every day while such default continues.” 


The only penalties for non-registration are, under this law, 
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a fine, and a liability of one partner for all partnership debts, 
and where the firm is a defendant, the plaintiff is relieved of 
the consequences of non-joinder of a partner as defendant. But 
in no way can it be construed to render a partnership liable for 
the individual or personal debts of one partner. The set off of 
defendant should have been disallowed by the District Magis- 
trate and judgment given for the plaintiff for $10. 

The appeal is sustained and the case remanded to the District 
Magistrate to enter judgment for the plaintiff for $10 and dis- 
allow the set off of defendant without prejudice however to the 
defendant to bring his action against Yee Yop. 

Our statute of set-off contains nothing authorizing a judg- 
ment for the defendant who pleads set-off, for a greater amount 
than the plaintiff’s claim, and we are doubtful if such judgment 
can be given, but as this point was not raised or argued we do 
not now decide it. 

L. A. Dickey for plaintiff. 

Kinney & Ballou for defendant. 
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M. de SOUZA v. M. SMITH, Defendant, and W. H. PAINE, 
Garnishee. 


Exceptions FROM Circuit Court, First Crrcurr. 
Susmirtep Jury 1, 1897. Deciwwep Octoser 20, 1897. 


Frear anp Wuirine, J.J., anD Antone Rosa, Esq., OF THE 
Bar, IN PLACE oF Jupp, C.J., ABSENT. 


Wages payable by a tramway company to a driver only on condition 
that the driver return a larger amount deposited with him for 
use in making change with passengers, are not subject to gar- 
nishment. 


OPINION OF THE COURT BY FREAR, J. 


This case comes here on plaintiff’s exceptions to the judgment 
of the Circuit Court discharging the garnishee, that court having 
tried the case jury waived on the garnishee’s appeal from the 
District Court. 


The garnishee was manager of the Hawaiian Tramways Com- 
pany. The defendant was driver on one of the cars of the com- 
pany. The driver had in his possession $25 of the company’s 
money for use in making change with passengers. The company 
owed the driver $12 wages. The only question now raised is 
whether the company could be held as garnishee in respect of 
the $12 owed the driver. The question whether the company, 
instead of its manager, should have been made garnishee, is 
waived. 

The plaintiff argues that, as the defendant held the $25 as 
bailee and claimed the $12 in his own right, the garnishee could 
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have no right of set-off against the defendant and therefore could 
not set up that defense against the plaintiff. The garnishee, 
however, relies, not on set-off, but on a claim that by the terms 
of the contract between the garnishee and the defendant, the 
wages were payable only upon the return of the $25, in other 
words, that whether the garnishee owed the defendant anything 
depended upon the contingency that the defendant should return 
the money entrusted to him. It is well established that a debt 
subject to a contingency, and not due or to become due by the 
mere lapse of time is not subject to garnishment. See Fellows 
v. Smith, 131 Mass. 363. The question of difficulty in this case 
is whether the evidence is sufficient to establish the contract 
relied on. The evidence is not satisfactory, but, bearing in mind 
that the finding of the trial Judge must be treated as a verdict 
of a jury, we are of the opinion that there was sufficient evi- 
dence to sustain it. Specific findings of law and fact were not 
made or requested. 

The exception is overruled. 

A. G. Correa for plaintiff. 

P. Neumann for garnishee. 
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J. A. MAGOON, Guardian of the person and estates of Susan 
Brash, and Administrator with the will annexed of the 
Estate of William Brash, deceased, v. RICHARD M. 
BRASH, WALTER BRASH, W. G. BRASH, MARY 
A. WATERBURY and ELIZABETH ROBSON. 


SUBMITTED OCTOBER 7, 1897. Dercwpep Ocroser 22, 1897. 


Jupp, C.J., FREAR anD Wuna, JJ. 


Under the Act of 1892 (Chap. 73) respecting the opening of highways, 
land in Honolulu was taken by the Government over which to open 
a street. The statutory commissioners made their award and the 
Minister of the Interior paid the sum into the Supreme Court to 
abide its decision as to who the rightful claimant is. Held, that 
the proceeds of the land should retain the same character as the 
original rea] estate and in this case it should be paid according 
to the will of the testator who devised the land to his daughter 
S. for life. The reversioners not being now ascertained, and who 
they will be depending upon certain named contingencies, the fund 
is ordered paid to the guardian of the daughter S. for investment, 
the income to be used for the benefit of the ward. 


The bond securing this fund to be given by the guardian is to be ap- 
proved by the Probate Court. 


Compensation to the guardian in his capacity as counsel in attending 
the commissioners’ court and the proceedings on this bill to be 
fixed by the Probate Court and paid out of the current income of 
the ward. 


No compensation can be allowed out of the fund to the petitioner as 
counsel for the contingent remainder men, they not employing 
him. 


OPINION OF THE COURT BY JUDD, C.J. 


An original bill in equity was presented to us under the 
statute, Section 22 of Chapter 73, of “An Act to provide for the 
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opening, improving and closing of highways,” passed by the 
Legislature of 1892, in which this Court, in case the title of any 
claimant to the proceeds of land taken for street opening be 
in dispute, was given jurisdiction to determine the party entitled 
tothe fund. In this case the Minister of the Interior deposited 
in Court the sum awarded, to wit, $3,000 for the land and $1,000 
for a house thereon. The bill was brought by J. A. Magoon, 
describing himself as “Guardian of the person and estates of 
Susan Brash and Administrator with the will annexed of the 
estate of Wm. Brash, deceased.” The defendants are the sev- 
eral surviving children of W. Brash, deceased, who left a will 
by which, among other things, he devised the land whose pro- 
ceeds are in question, (being the premises on Emma street, Hono- 
lulu, taken by the state for extending Vinevard street), to Susan 
Brash for life, but if she should die before marriage then to 
Elizabeth Brash, now Robson, and if Susan should marry and 
| ve issue then to Susan, her heirs and assigns. 

The bill asks that the sum deposited be paid to the petitioner 
as guardian of Susan to be invested by him and the income ap- 
plied to the ward’s maintenance and that the petitioner be 
awarded an attorney’s fee of $400 to be taken from the sum 
awarded. The various children and devisees of the testator, 
Brash, were summoned to appear and show cause. Two of them, 
Mrs. Mary A. Waterbury and Mrs. Elizabeth Robson, being 
residents of California, were served with process by mail as 
ordered by the Court. None of the parties respondent made 
written answer, but Wm. G. Brash, of Honolulu, appeared and 
orally objected to the charge of petitioner for services and asked 
that the whole sum be deposited with a trustee to be named 
under a bond securing this principal, the interest to be used for 
the petitioner’s ward. 

It is clear that the proceeds of the land taken, as awarded by 
the statutory commissioners, whose proceedings as shown by the 
evidence seem to be regular, should retain the same character 
as the original real estate. According to the will of the testator 
Brash, Susan is entitled to the income of the money for life, she 


206 OCTOBER, 1897. 


having a life interest in the land. Who is entitled to the prin- 
cipal will depend upon the happening of the contingencies ex- 
pressed in the will. It is at present uncertain who is entitled to 
the remainder. If the remainder man was certain we might dis- 
pose of this sum, according to the rule laid down by Mr. Justice 
Story in Foster v. Hilliard, et al., 1 Story R. 77, that is, by 
dividing the principal sum, giving the life tenant the value of 
her interest, calculating the probable duration of the ward’s life 
according to the common tables and the rest to the remainder 
man. But we cannot do this as the remainder is contingent. 

The corpus of the estate must be held by the guardian of the 
life tenant Susan, until the reversioners are ascertained. 

But the main question before us is in regard to the charge for 
legal services. A claim for $400 was filed by the petitioner 
against the fund in Court and it is objected to by one of the re- 
spondents. The petitioner is an attorney-at-law as well as the 
guardian of the life tenant and as guardian is subject to the 
Probate Court for the management of his trust to which court 
he has to account annually. An accession to the estate of his 
ward comes into his hands. Whether he is entitled to any com- 
pensation as an attorney for his services in attending the com- 
missioners’ court and in bringing this suit and if so how much, 
are matters solely within the province of the court which super- 
vises his trust. The only issue before us is the question who is 
entitled to the fund. But it is urged upon us that the petitioner’s 
services were beneficial to the reversioners, whoever they may 
be, and that it would be equitable to deduct for this purpose a 
proper fee from the principal sum, before it passes to the life 
tenant, on the principle that when a life tenant discharges an 
incumbrance he can call upon the reversioners to contribute. 
But this is not the state of facts here. The state took the land 
for a public use. An appearance before the commissioners by 
the petitioner who represented the person entitled at the time to 
the immediate possession of the land was necessary, and he was 
the only person served with notice. The land was converted 
into money in invitum and though the petitioner’s services were 
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doubtless valuable in increasing the award made we cannot see 
our way clear to allow a fee out of the principal of the estate 
which would reduce its interest earning capacity to the life 
tenant and reduce the inheritance to the reversioners who did 
not employ the petitioner as counsel. 

Our judgment is that the petitioner as guardian of Susan 
Brash is entitled to the possession of the fund, to be held and 
invested by him, the income to be used for the benefit of the 
ward, the Clerk to pay it over to him on his filing a bond in the 
Probate Court, the amount whereof to be settled and sureties 
thereon to be approved by that Court, his compensation to be 
fixed by that Court out of current income. 

J. A. Magoon and W. S. Edings for the petitioner. 


MARIA K. HARBOTTLE and WILLIAM HARBOTTLE, 
her husband v. T. W. RAWLINS. 


Morton ror RE-HEARING. 
SUBMITTED Ocroser 6, 1897. Deciwep Ocroser 26, 1897. 


Frear anp Wuitine, JJ., anb Crrcuir Jupes Carrer, IN 
PLACE OF Jupp, C.J., ABSENT, 


Following Vierra v. Ropert, 10 Haw. 348, the Court declines to allow 
a re-hearing. 


OPINION OF THE COURT BY FRBAR, J. 


This case was decided the 20th July last, ante 105. On the 
28th the principal complainant filed a motion for a re-hearing 
without setting forth any grounds therefor. On October 5, the 
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day the motion was reached on the calendar, she filed specifica- 
tions of grounds as follows: 


“The undisputed testimony given in said cause shows— 

First, that R. N. Boyd was acting in a fiduciary capacity for 
the grantee and that he was also the paid agent of the grantee. 

Second, that the grantors flatly and persistently refused to 
sign the deed when they learned that the Hamakua land was 
included. 

Third, that plaintiff had no independent advice. 

Fourth, that the consideration for the sale was grossly dis- 
proportionate to the value of the property. 

Fifth, that the contract was of such an improvident nature 
that no person of sound mind could have entered into it, hence 
the certainty that it could not have been understood by the 
plaintiff. 

Sixth, that to all appearances when the deed was signed 
plaintiff would not have signed if she had had independent ad- 
vice or time for consideration. 

Seventh, that though R. N. Boyd who was acting as the agent 
of plaintiff and knew that plaintiff was under the impression 
that Magoon was foreclosing the mortgage on the land in ques- 
tion never investigated the matter or attempted to put plaintiff 
in the way of ascertaining the truth. 

Eighth, that it was not till after repeated urging and threats 
of Boyd that she consented to sign. 

Ninth, that defendant was not acting in good faith in that 
he states he would not give twelve hundred dollars for a land ` 
which was worth twenty-five hundred dollars and yet he states 
that he would not sell the land for any price. 

Tenth, that the whole transaction when taken together from 
the admissions of defendant and his witnesses, and what a clear 
preponderance of the evidence shows, appears inequitable and 
unjust and should be frowned down. 

Eleventh, that upon the uncontroverted facts the decision is 
entirely unsupported by authority.” 


This Court has repeatedly stated in what cases, in general, 
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re-hearings will be granted and at the hearing on this motion the 
Court asked counsel upon which of the recognized grounds for a 
re-hearing they relied. Counsel did not pretend that the case 
came within the rules hitherto followed but claimed a right to a 
re-hearing substantially upon the ground that the Court had 
come to a wrong conclusion at the first hearing; and an examina- 
tion of the grounds set forth in the specifications above set forth 
and a comparison of those grounds with the points covered in the 
former decision will show that the Court is now asked practically 
to go over the whole case again. Great latitude was allowed 
counsel in argument upon this motion. Indeed, the whole case 
was argued on the motion not only as fully as it should have 
been on a re-hearing but even more fully than it was argued at 
the first hearing. This was permitted because of special circum- 
stances and with the consent of opposing counsel subject how- 
ever to be preservation of his right to insist that the motion 
should not be allowed. In our opinion no sufficient ground 
for a re-hearing has been shown. The circumstances are very 
similar to those in Vierra v. Ropert, 10 Haw. 343, in which 
a re-hearing was refused. All the grounds now urged upon the 
Court were carefully considered at the first hearing. The 
decision is not shown to be in conflict with any statute or with 
any controlling former decision to which the attention of the 
Court was not drawn, nor has it been shown that any point duly 
submitted by counsel was overlooked by the Court, or that the 
decision was based upon any point not raised or argued by coun- 
sel. Whether or not these are the only cases in which a re-hear- 
ing will be granted under any circumstances, certainly a re-hear- 
ing should not be granted merely that counsel may present a 
case again substantially as at the first hearing in the hope that 
the Court may be induced to come to a different conclusion. 
This Court is and always has been ready, as its records show, 
to reverse its own decisions in proper cases. In this case not- 
withstanding the full argument that has been made we see no 
error in the former decision. But we base the present decision, 


not upon the ground that the former decision was correct as if 
14 
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a re-hearing had been had, but upon the ground that a proper 
case for a re-hearing has not been made out. 


The motion for a re-hearing is overruled. 


Magoon & Edings for complainants, 
A. G. M. Robertson, for defendant. 


OAHU RAILWAY & LAND COMPANY v. JONATHAN 
SHAW, Tax Assessor, First Division. 


ÅPPEAL FROM Tax APPEAL Court. 
SUBMITTED Ocroser 8, 1897. DromEDp Ocroser 28, 1897. 


Jupp, C.J., Wuna, J., AND CIRCUIT JUDGE Carrer, IN PLACE 
OF FREAR, J., DISQUALIFIED. 


The Oahu Railway & Land Company returned to the Tax Assessor 
their cattle, horses and other chattel property and their valuation 
was accepted. The company noted their leaseholds of land held 
by them and used as cattle ranches, and returned them as without 
value. The assessor valued the leaseholds at $40,000, taking into 
consideration the annual] average profit from sales of cattle: 


Held, this was not considering the leaseholds and the live stock on 
the leased land as combined property forming an “enterprise for 
profit” under Section 17 of the Tax Act of 1896, but as showing 
what use the land could be put to. 


OPINION OF THE COURT BY JUDD, C.J. 


In this case the value of the leaseholds of the lands of Hono- 
uliuli, Kahuku, Waimano and Waiawa, Oahu, held by the Oahu 
Railway & Land Company is in dispute. The company returned 
their leaseholds as worth nothing. The Tax Assessor placed the 
value at $40,000, and this was affirmed by the Tax Appeal 
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Court. The company appealed to this Court. The lease of the 
lands of Honouliuli and Kahuku have forty-three years of the 
term unexpired and the company pay an annual rental of 
$40,000, and, having sublet portions of the land, receive as 
rentals some $3,000 more than the rent reserved by their land- 
lord. The unlet portions of the land are used by the company 
as cattle ranches and they return their cattle, horses and other 
chattel property in detail and claim that the assessor in assessing 
the leascholds at $40,000 has valued the ranches as combined 
property constituting an “enterprise for profit” under Sec. 17 
of the Tax Act of 1896, having taken into consideration the 
profits on sales of cattle, and, that, having assessed the several 
items of property, the assessment of them in combination is 
void. In furtherance of this argument it is urged that the value 
of the bare leaseholds must be viewed without reference to the 
profits from the cattle grazed upon the land and that it is 
nothing. 

It is true as contended by the company, that it would be con- 
trary to the intention of the statute to tax separate items of 
property and again to tax their aggregate value when used in 
combination, for, as the law calls for a tax of one per cent. only, 
this method would call for a tax of two per cent. But we do 
not understand from the evidence that the assessor has taxed 
the “ranch business” of the company as an “enterprise for pro- 
fit.” The company returned their cattle, horses, &e., itemized 
and noted their leaseholds, claiming they had no value; the 
assessor has valued each item, to wit: cattle, horses, leaseholds, 
&e., separately. It would be manifestly impossible to assess 
the value of the company’s combined property as an “enterprise 
for profit,” for by statute a large portion of it is free from taxa- 
tion. It is not necessarv in this case to decide who has the 
option, the assessor or the taxpayer, to say which method should 
be followed. For the purposes of this case it is enough to say 
that both parties here have followed the method of tax assessing 
the value of the several items of the property. And the exact 
question is, what is the “full cash value” of the leaseholds. It 
would be idle to say that they were worth nothing whatever on 
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the 1st of January, 1897, when there existed at that date an op- 
tion by the company, which was accepted and executed later, for 
the sublease to the Oahu Sugar Company for the unexpired term, 
of some 8,000 acres of land in Honouliuli for a very valuable 
consideration which paid the rent in full. Other advantageous 
dispositions of a large portion of this extensive property may be 
made hereafter. As laid down in the case between the same 
parties, reported in 10 Haw. 643, “the value of a leasehold 
depends upon many circumstances, the amount of the rent 
reserved in the lease, the privileges, covenants and conditions 
in the indenture, the location of the land, the uses to which it 
can be put, the population in the locality, the prospect for further 
development of its resources and we might add, all other 
considerations economic or political which affect values in gen- 
eral.” Several disinterested witnesses gave their estimates of 
the value of the leaseholds in question. One placed it at $50,- 
000, another at $40,000, the manager of the company and the 
owner of the fee considering the leaseholds as of no value. 
Entering into their calculations is the use to which the lands 
can be put and the figures show that an average annual net 
profit of $20,000 has been obtained during five years last past 
from the cattle and horses alone without essentially diminishing 
the herds. But the actual present value of the live stock does 
not enter into this calculation. The estimates show what use 
the land under these leases can be put to, and the company 
having placed their value at $40,000 in the return of July, 
1896, this valuation being supported by evidence, we sustain 
the judgment of the Tax Appeal Court, and fix the amount at 
$40,000. 
C. Brown for the appellant. 
A. G. M. Robertson for the Tax Assessor. 
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REPUBLIC OF HAWAII v. W. J. COELHO. 


Exceptions FROM Crrevir Court, Firsr Crrcurr. 
SUBMITTED OCTOBER 1, 1897. Decrpep Ocrosrer 29, 1897. 


J UDD, C.J., Frear anD Wurrine, JJ. 


A new trial is ordered on the ground that one of the jurors who tried 
the case had not taken the oath to support the Constitution, Laws 
and Government of the Republic,ss required by Article 101 of the 
Constitution,—neither the defendant nor his counsel having dis- 
covered that fact until after verdict or been negligent in not hav- 
ing discovered it before the juror was sworn. 


A demurrer to an indictment for embezzlement upon various grounds 
and a motion to quash the same on the ground that it did not 
conform to the charge upon which the defendant was committed 
for trial, held properly overruled. 


OPINION OF THE COURT BY FREAR, J. 


The defendant was tried and convicted in the Circuit Court 
on an indictment for embezzlement and now comes here on 
numerous exceptions. 


One of these exceptions was taken to the overruling of a 
motion for a new trial-based on several grounds, one of which 
was that one of the jurors who tried the case had not taken the 
oath to support the Constitution, Laws and Government of the 
Republic of Hawaii, as required by Article 101 of the Con- 
stitution. This article provides that “no person shall be 
eligible to be * * * a Juror, until he shall have taken and 
subscribed” such oath. It was shown by affidavits and not dis- 
puted that the juror J. W. K. Keiki had not taken the oath 
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and that neither the defendant nor his counsel ascertained that 
fact until after verdict. It also appears, by the record, that the 
Deputy Attorney-General, who prosecuted the case, after 
questioning each of the jurors as to his qualifications, asked 
them as a whole several questions, one of which was “all of you 
have taken the oath to the Government?” to which no reply 
was made. 

It is contended that the person who had not taken the oath 
was incapable under the Constitution of being a juror and hence 
was not a juror, and that therefore the defendant was tried 
by only eleven jurors and not by twelve as was undoubtedly 
his right. This appears to have been the view taken in Shane 
v. Clark, (a Maryland case referred to in Thomp. & Mer., 
Juries, Sec. 302). But the contrary appears to have been held 
in Gilbert v. Rider (a Connecticut case referred to in Croy vr. 
State, 32 Ind. 389). In each of these cases, as in the case at 
bar, the juror had not taken the required oath. We have not 
access to the original report of either of these cases. A similar 
difference of opinion exists in respect of other disqualifications 
of jurors,—one class of cases holding that if the juror’s dis- 
qualification is not discovered until after verdict, the moving 
party is entitled as of right to a new trial; the other class hold- 
ing that the disqualification of a juror, though not discovered 
until after verdict, is not of itself sufficient to entitle a party to 
a new trial but that the granting of a new trial in such case 
depends upon the circumstances. See cases cited in Thomp. 
& Mer., Juries, supra, and 1 Thomp., Trials, Sec. 116; see also 
Graham & Waterman, New Trials, p. 221 et seq. 

If the former view is correct, the defendant is clearly entitled 
to a new trial. Let us assume, however, without deciding, that 
the latter is the correct view. A question of great importance 
in determining whether a new trial should be granted is whether 
due diligence was exercised to ascertain the disqualification 
before the juror was sworn. If due diligence were not used, 
the party would be in much the same position that he would 
be in had he used due diligence and ascertained the disquali- 
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fication and made no objection before the juror was sworn, in 
which case he would generally not be entitled to a new trial. 
But if he had used due diligence and had not discovered the 
disqualification until after verdict, he would be entitled to a new 
trial, even though the disqualification did not go to the in- 
tegrity or capacity of the juror and even though no actual pre- 
judice had probably resulted to the party. In a case like the 
present it would be impossible to show whether he had been 
actually prejudiced or not. He would be prejudiced in law 
by being deprived of a legal right without his consent and 
through no fault or negligence of his own. He should be 
placed in the position in which he would be if he had ascertained 
the disqualification before the jury had been sworn and had 
objected to the juror and his objection had been overruled and 
he had excepted to the ruling. In such case he would be en- 
titled to a new trial even though no actual prejudice could be 
shown to have resulted to him from the ruling. Not that he 
would be entitled to a new trial in all cases merely because he 
had been denied a legal right. For instance, the admission of 
improper testimony or the giving of an erroneous instruction 
against objection would generally be a denial of a legal right 
and yet not sufficient in all cases to call for a new trial. It 
makes a difference what the denied legal right is. We need 
not attempt to classify rights in this respect or to justify all the 
distinctions that are made. The authorities, whether right or 
wrong, are practically unanimous to the effect that a denial of 
the right to be tried by qualified jurors entitles the party thereby 
legally prejudiced to a new trial. 

In general the test of due diligence in cases like the present 
is whether the juror was properly questioned upon his voir 
dire. His answers upon such examination may be relied on 
and if a party is misled thereby he may have a new trial upon 
discovery of the disqualification after verdict, though the dis- 
qualification is of a general character, from, which no actual 
prejudice had probably resulted. State v. Nash, 13 So. (La.) 
734; Lamphier v. State, 70 Ind. 317; Hudspeth v. Herston, 
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64 Ib. 183; Watts v. Ruth, 30 Oh. St. 82; Buck v. Hughes, 
127 Ind. 46; U. S. v. Christensen, 24 Pac. (Utah) 618; Wiggin 
v. Plumer, 31 N. H. 251. The Texas courts, however, hold that 
even though the juror was questioned on his voir dire and mis- 
led the party, a new trial should not be granted unless it also 
appears that the party was probably prejudiced bv the presence 
of the obnoxious juror upon the panel. Brennan v. State, 33 
Tex. 267; Leeper v. State, 14 S. W. 398. But these decisions 
were based largely upon special provisions of the statute, and 
see the strong dissenting opinion in the latter case. 


In the present casc, as we have seen, the jury were asked if 
thev had taken the oath to the Government. This question, 
it is true, was put by the prosecuting attorney, but it was not 
necessary that it should be repeated bv the defendant. Republic 
v. Hapa, 9 Haw. 622. It is also true that the question was 
addressed to the jury as a whole. This method is often pur- 
sued under our practice and we see no particular objection to it 
where the question is as definite as that now under consideration 
and admits of such a definite answer. In Hudspeth r. Herston, 
and ‘Wiggin v. Plumer, supra, the questions were put to the 
jury as a whole. 

But no reply was made to the question. Was not the defen- 
dant negligent in not insisting upon a reply? Or was he justi- 
fied in assuming that silence was equivalent to a reply in the 
affirmative? In Wiggin v. Plumer, supra, no reply was made. 
The court set aside the verdict, saying: “When the inquiry was 
made of the jurors, if either of them had heard much of the case, 
or had formed any opinion, Mr. Coffin (the juror in question) 
should have stated the facts, or excused himself.” In U. S. 
v. Christensen, supra, an earlier case decided by the same 
court is referred to in which the jurors as a whole were asked 
several questions, to which no answer was made. They were 
then asked other questions by counsel for the defendant,— 
to which also no answers were made, and counsel added, “T 
will not put questions directly to any of vou.” He then asked 
several more questions and added: “You don’t seem to an 
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swer, and I will not put the question to any of you particular- 
ly.” The court held there was negligence in not making 
sufficient inquiries. In commenting on this case, the court in 
U. S. v. Christensen, says: “No statement of the facts consti- 
tuting the alleged offense was made to the jurors, and hence 
the court say, the jurors could not well have known whether 
they had an opinion as to the guilt or innocence of the defendant 
or not, and that, taking into consideration the timidity and 
apparent unwillingness of many jurors to answer questions un- 
less they are individually interrogated it is not surprising that 
there was no response to the questions of defendant’s counsel. 
The court was of the opinion that interrogating the jurors in 
such a general way was such negligence that the defendant 
could not, after an unfavorable verdict, successfully move for a 
new trial, when, with the proper diligence, good ground for a 
challenge of the juror would have been discovered.” These 
two cases illustrate the diversity of views taken by the courts 
upon nearly every question that has arisen upon motions for new 
trials based upon the disqualification of a juror. On perhaps no 
one of these questions is there substantial unanimity of opinion, 
except upon the question above referred to respecting the right 
to a new trial where the party has been misled by the juror 
when interrogated as to his qualifications. Perhaps the case 
just referred to in which the court found a want of due diligence 
may be distinguished from the present case. There the ques- 
tions asked assumed some knowledge of the case upon the part 
of the jurors, but no statement had been made to give them 
that knowledge. Here the question was such as could be easily 
answered by ves or no, and without any knowledge of the case. 
There the party or his counsel ‘appeared to be somewhat dissatis- 
fied with the silence of the jurors and yet chose to proceed no 
further. Here the opposite counsel, the prosecuting attorney, 
who asked the question, as well as defendant’s counsel, appears 
to have been satisfied. But without relying upon these or 
other distinctions entirely, it seems to us that, if general ques- 
tions are to be allowed at all, the silence of the jury, when such 
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questions are proper, may be relied on, unless there is some- 
thing to show, or raise a suspicion, that the silence cannot be 
relied on. In such cases, it is the duty of a juror to speak, if 
he is disqualified, where the frame of the question calls for such 
an answer. Indeed, under such circumstances, it would be 
difficult to sav whether one juror remained silent or not, if the 
others answered. Some might answer audibly, some by nod- 
ding, and all could not be observed or heard distinctly at once. 
No doubt considerable weight should be given to the opinion of 
the trial judge as to whether due diligence had been used. In 
the present case the trial judge in refusing a new trial apparently 
based his opinion, not upon anv circumstances going to show 
that in this particular case an audible or visible answer to the 
question under consideration should have been insisted on, but 
upon the general proposition that such an answer should be 
insisted on always. On the whole while realizing that this is a 
point upon which there might naturally be a difference of 
opinion, we think that reasonable diligence was exercised in 
this case and that a new trial should be granted. 

In view of our conclusion on the point already discussed, it 
will not, strictly speaking, be necessary to pass upon the other 
points raised, but we deem it advisable, nevertheless, to pass upon 
a few of them, more particularly such as relate to the form of the 
indictment and would be likely to come before this Court again 
in this case if not decided now. 

The indictment was demurred to upon the following grounds 
which were overruled and one other ground which was sustained 
and remedied by an amendment. 


1. That the indictment is uncertain and indefinite in that it 
charges embezzlement of $140 within six months next preceding 
the ninth day of February, 1897, and does not specify any date 
upon which the alleged embezzlement occurred. The time 
should be stated as definitely as convenient, but the exact date 
need not be stated. The statement in the indictment is sufficient 
in this respect. See 7 Enc. Pl. & Pr. 444; Comp. L. pp. 342, 
345. 
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2. That the indictment is uncertain and indefinite in that it 
does not specify whether the $140 was the subject of one em- 
bezzlement or of more than one, and, if more than one, each is 
not pleaded distinctly. The statute makes it lawful to charge in 
the same indictment anv number of distinct acts of embezzle- 
ment, not exceeding three, committed within the space of six 
months. Comp. L. p. 345. Only one embezzlement is charged. 
It was unnecessary to state that fact in words in the indictment. 


3. That the indictment is uncertain, indefinite and insuffi- 
cient in that it does not set forth in what particular office or 
employment in the District Conrt of Honolulu the defendant 
was emploved. The indictment sets forth that the defendant 
was “a person emploved in a Department of the Government of 
the Republic of Hawaii, to wit: in the Judiciary Department 
in the District Court of Honolulu.” The words of the statute 
are “a person employed in any department of the government.” 
Penal Code, Ch. 18. The employment is sufficiently set forth 
in the indictment. 

4. That the indictment is insufficient in that it does not allege 
that defendant became entrusted with certain monevs of the 
Government by virtue of or under the authority of his employ- 
ment in said District Court. The indictment. after setting forth 
the employment of the defendant as above, continues: “and as 
such person so employed, being entrusted by the consent and 
authority of said Government with certain moneys of said Gov- 
ernment,” &c. This averment is sufficient. It follows the 
statute. 

5. That the indictment is insufficient in that it does not 
allege that it was and became one of the duties of the defendant 
to have, receive, handle or control any money of the Govern- 
ment under his said employment in the District Court. No 
such allegation was necessary. 

6. That the indictment while purporting to charge embez- 
zlement does in fact charge larceny, an offense for which de- 
fendant was not committed. The indictment clearly charges 
embezzlement. 
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The demurrer was properly overruled as to the above grounds. 

An exception was also taken to the overruling of a motion to 
quash the indictment on the ground that it did not conform to 
the charge upon which the defendant was committed for trial 
by the District Magistrate. The alleged want of conformity 
consists in the omission of the words “Clerk and Interpreter” 
before the words “in the District Court.” These words were 
unnecessary and the indictment need not follow the charge in 
the District Court verbatim, especially in unessentials. , 

The remaining exceptions were taken to the refusal to allow 
the jury to be drawn from the full number summoned, to the 
admission of certain evidence, the refusal to give certain instruc- 
tions, the giving of other instructions, compelling of the defend- 
ant to testify in English, to the verdict as being contrary to 
the evidence, and to the refusal to order the jury to be polled. 
These exceptions raise questions that may or may not arise again 
in this case, or rhat may arise in different form if at all and we 
deem it best not to pass upon them now. 

The exception to the overruling of the motion for a new trial 
upon the ground that one of the jurors was disqualified is sus- 
tained and a new trial is ordered. 

Dep. Atty.-Gewl. E. P. Dole for prosecution, 

C. Creighton for defendant. 
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REPUBLIC OF HAWAI v. J. G. WAIBEL. 
ÅPPEAL FROM District Court or HonoruLu. 
Susmirrep June 21, 1897. Decipep Oocroser 30, 1897. 


Frear ann Wara, JJ., anp Crrourr Junar CARTER, IN 
PLACE oF Jupp, C.J., ABSENT. 


Section 56, Act 64, Laws of 1896, provides that “the annual fee for a 
license to solicit or order or sell goods, wares and merchandise 
by sample,” etc. The court construes the words “solicit or or- 
der” as “solicit orders for,” etc. 


Section 4, Act 64, Laws of 1896, provides that “any person who shall 
* * * engage in or carry on any business or do any act herein 
enumerated, the engaging in or doing which is herein required to 
be licensed, without first obtaining a license issued in conformity 
with the provisions of this Act * * * shall be guilty of a 
misdemeanor.” The court construes this to mean an appropriate 
license issued in conformity with the provisions of the Act. 


OPINION OF THE COURT BY WHITING, J. 


The defendant was charged with violating Section 56, Act 64, 
Laws of 1896, by soliciting orders for goods, wares and mer- 
chandise by sample and as the representative of certain foreign 
houses which do not hold any merchandise license. 

Act 64, Laws of 1896, is an Act amending and consolidating 
the laws regulating licenses. Section 56. The annual fee for 
a license to solicit or order, or sell goods, wares and merchandise 
by sample, by any person representing any foreign house, com- 
pany or corporation, which does not hold a merchandise license, 
shall be five hundred dollars for the Island of Oahu, and two 
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hundred and fifty dollars for each other Island of the Republic; 
Oahu excepted. 

Section 3. From and after the date of the passage of this 
Act, all licenses issued for carrying on the several businesses or 
doing the acts herein enumerated, shall be issued by the Minister 
of the Interior in accordance with the terms and conditions and 
for the fees herein enumerated for the respective terms of one 
ycar from the several dates of issue. The carrying on of any 
business, or the doing of any act herein enumerated, except 
upon obtaining a license in conformity with the provisions of 
this Act, is hereby forbidden. 

Section 4. Any person or persons, who shall after the date 
of the passage of this Act engage in or carry on any business, 
or do any act herein enumerated, the engaging in or doing 
which is herein required to be licensed, without first obtaining a 
license issued in conformity with the provisions of this Act; or 
who shall sell any goods, wares or merchandise, produce, or thing 
of value, contrary to the provisions of this Act; or who shall 
violate or fail to observe any of the provisions of this Act, shall 
be guilty of a misdemeanor and upon conviction shall, unless 
otherwise herein provided, be fined a sum not less than the 
annual fee, and not more than twice the annual fee herein pre- 
scribed, for the carrying on of such business or the doing of such 
act. 

The defendant moved for his discharge as no offense was 
stated, which motion was denied; and the following points of 
law were thereupon certified to this Court: 


1. That the District Magistrate erred in overruling defen- 
dant’s motion to discharge. . 

2. That no offense against said Section 56, Chap. 64, Laws 
of 1896, has been shown. 

THE EVIDENCE. 

a. A license to the J. G. Waibel Company to sell spirituous 
liquors at wholesale. 

b. A license to the J. G. Waibel Company to sell imported 
goods, wares and merchandise. 
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c. The voluntary statement of J. G. Waibel to the Marshal 
concerning the nature and method of conducting business now 
being done by him in the Hawaiian Islands. 


“T am an American citizen, and on a former occasion resided 
here some four years and a half. I have been in Honolulu this 
time since the 12th of December, 1896. I came down to estab- 
lish myself permanently in business. I am doing business under 
the firm name of J. G. Waibel Company. It is a registered co- 
partnership, consisting of myself, resident of Honolulu, and 
John C. Nobmann, residing in San Francisco. 

In San Francisco we do business as copartners under the firm 
name of the Pacific Mercantile Company. We have a perman- 
ent office with the Hawaiian Cycle Manufacturing Company 
here, with a sample room upstairs. 

When starting in Honolulu, I stated the nature of the busi- 
ness, I intended to conduct, at the Interior Department. I tock 
out a wholesale spirit license paying $500 cash, and also a 
general merchandise license paying $50 therefor. These two 
licenses are attached hereto. We do, under these licenses, a 
general merchandise business, and also a commission and brok- 
erage business for two San Francisco firms, to wit, The Standard 
Biscuit Company, manufacturers of biscuits, ete., and H. Levi 
& Company, doing business as wholesale grocers. 

Outside of the commission and brokerage business for the two 
firms aforesaid, and in the conduct of the general merchandise 
business, our method is as follows: We do no retail or jobbing 
business, confining ourselves strictly to importers. I, at this 
end of the line solicit from local importing houses orders in any 
lines we handle. Upon receiving an order, I forward it to my 
partner in San Francisco. He buys on our account and credit 
to the best advantage and the difference between what we pay 
there and what we get here is our profit, being in the nature of 
profits and having no element of commission in it. 

The Pacific Mercantile Company is in fact practically a pur- 
chasing agency, and this is equally true of the J. G. Waibel 
Company. In the line of wines and liquors our purchases in 
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San Francisco are not by any means limited to orders received. 
If we see an opportunity to buy to good advantage, we do so as 
against subsequent or expected orders. For instance, we have 
several thousand gallons of wine and liquors in stock in San 
Francisco lying partly in bonded warehouses and elsewhere. 
We also have a shipment of wines on the way here, ordered on 
our own account. These orders solicited as aforesaid are filled 
in San Francisco and forwarded directly, the bills of lading com- 
ing to the purchaser in most cases, and the bills being made out 
in the name of the Pacific Mercantile Company. 

Our dealings on commission with the Standard Biscuit Co. 
and H. Levi & Co. are as follows: I solicit orders from local 
business houses quoting prices. I have nothing to do with the 
forwarding of the orders, very often not knowing what the 
orders are or that any orders have gone forward. My object 
being merely to keep their goods on the market and their name 
before the local houses. The soliciting being more in a general 
way of reminding purchasers from time to time to keep those 
firms before them and to remember them when: ordering. For 
these services we get a commission upon all goods sent into the 
Hawaiian Islands by either of those firms, irrespective of the 
motive or circumstances under which the orders were given and 
irrespective of whether the goods were forwarded direct by these 
houses whom I represent or were delivered to other houses in 
San Francisco who forwarded them to Hawaii. 

It sometimes results that we get a commission on goods that 
have come to the Hawaiian Islands indirectly from the firms that 
we represent and without even their knowledge that any such 
goods had come our way. Upon our proving or calling their 
attention to the fact that goods have come in that way, we have 
our commission. 

Wines and liquors are procured by us through the Pacific 
Mercantile Company, which procures them by direct purchase. 
In establishing this business, we have come to stay and desire to 
comply with the local laws and if anything above recited is con- 
trary to law, we wish to know it, and set the matter right. 
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We have as yet attempted no branch work of any kind outside 
of Honolulu, though we should like to know under what circum- 
stances and under what licenses we can send soliciting agents to 
the other islands.” 

(sig.) The J. G. Waibel Co. by 
J. G. Waibel. 


The main question submitted to us is the construction of Sec- 
tion 56 of Act 64, Laws of 1896, to wit: “An annual fee for a 
license to solicit or order or sell goods, wares and merchandise 
by sample.” 

What is the meaning of “solicit or order” as used in this sec- 
tion and can they be construed so as to give effect to the law? 
In other words, can a construction be given them so that solicit 
means solicit orders for goods? 

The rules for the construction of laws laid down in the Civil 
Code, are as follows: 


Section 10. “Where the words of a law are dubious, their 
meaning may be sought by examining the context, with which 
the ambiguous words, phrases and sentences nay be compared, 
in order to ascertain their true meaning.” 

Section 12. “One of the most effectual ways of discovering 
the true meaning of the law, when its expressions are dubious, 
is by considering the reason and spirit of it, or the cause which 
led the Legislature to enact it.” 

Section 13. “When the words of a law are ambiguous, every 
construction which leads to an absurdity should be rejected.” 


It appears to us that the clear intention of the Legislature was 
to prevent a person, not holding a commercial traveler’s license, 
from soliciting orders for goods, &c., by sample. The letter of 
the law is “solicit or order or sell.” To construe the clause 
merely as “solicit goods,” &c., by sample results in an absurdity 
and must be rejected. 

“In Shillaber v. Waldo, 1 Haw. 41, the Court decided that 
the word “liquidated” used in a certain part of the law provid- 
ing for attachments upon liquidated demands, meant “unliquid- 


ated.” 
15 
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In the People t. Hoffman, 97 TI. 236, the court read into 
the statute the words “a capias ad respondendum” in place of the 
words “a capias ad satisfaciendum” which would, without the 
change, make the statute absurd. 

There have been several acts of the Legislature relating to 
commercial travelers’ license. 

Chap. 55, Laws of 1888, was an act to regulate the sale of 
wares and merchandise by commerical traveling agents from 
forcign countries. In this Act, the agent or representative of a 
foreign house was prohibited from “selling” goods, wares, &ec., 
without a special commercial traveler’s license. 

This Act was amended in 1890, Chapter 33, Laws of 1870. 
Sec. 1 “The word ‘sell’ as nsed in Chap. 55, Laws of 1888, be- 
sides its usual and accepted meaning may be also construed to 
mean the soliciting of orders for goods, wares aud merchandise 
by sample or otherwise.” 

We feel no difficulty in construing “solicit” to mean “solicit 
orders for,” as such is clearly the intent of the Legislature, the 
real meaning of this section of the law, and is the mischief to be 
prevented? We are also of the opinion that the offense of 
“soliciting orders for goods, &c., by sample,” is sufficiently 
within the letter of the law, it being the offense for which the 
law was enacted. 

The defendant also claims that, under Section 4, Act 64, 
Laws of 1896, quoted supra, the holding of any license under 
the whole Act, is a defense and protection. This penal section 
“provided that anv person who shall engage in or carry on any 
business or do any act herein enumerated the engaging or doing 
which is herein required to be licensed without obtaining a 
license issued in conformity with the provisions of this Act * 
* shall be guilty of a misdemeanor.” 

The Act is a general law regulating licenses and is substan- 
tially a codification of the license laws, and contains numerous 
classes of licenses,—such as licenses for carrying and using fire 
arms, the sale of awa, the sale of goods, wares and merchandise, 
butcher, beef, pork, alcohol, hotels, restaurants, banking, boats 
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and boatmen, milk peddlers and numerous others, but to say that 
the holding of one license is sufficient to protect the person for 


doing acts or engaging in business which requires a different 
license is absurd. The meaning of the words “ a license in con- 
formity with the provisions of this act” is an appropriate license 
in conformity, &e. 

The evidence, though very unsatisfactory, we find sustains the 
decision of the District Magistrate. The evidence is set out in 
full, supra, and the District Magistrate could and presumably 
did come to the conclusion that defendant had a sample room 
and solicited orders from local business houses for a foreign 
house. 


This case is apparently a test of the law and we have con- 
sidered it although the record does not show a complete judg- 
ment entered in the District Court. 

Appeal dismissed. 

E. P. Dole, Deputy Attorney-General for prosecution. 

Kinney & Ballou for defendant. 
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REPUBLIC OF HAWAII v. LOUIS VASCONCELLES. 
Exceptions From Circuir Court, Turd Creou. 
SUBMITTED June 21, 1897. Deciprp Octosrr 30, 1897. 


Frrar anp Wuitine, JJ., AND CIRCUIT JUDGE Carrer, IN PLACE 
oF Jupp, C.J., ABSENT. 


Sec. 78, Act 64, Laws of 1896, reads: “No person holding a merchan- 
dise license shall be permitted by virtue thereof, to sell or furnish 
opium or any preparation thereof, nor any poisonous drugs, nor al- 
cohol, spirituous liquors or other intoxicating drink.” Held, this 
section does not prohibit the selling or furnishing of the enumer- 
ated articles, but merely provides that the selling or furnishing 
of these things are not permitted by the merchandise license, and 
hence the defendant, who while holding a merchandise license 
furnished spirituous liquor to certain persons, should have been 
charged if at all, not under this section, but under some other 
section or statute prohibiting the furnishing of spirituous liquor 
without a license. 


OPINION OF THE COURT BY FREAR, J. 


The defendant was tried and convicted in the Circuit Court of 
the Third Circuit, jury waived, on appeal from the District 
Court of North Kona, upon a charge of furnishing spirituous 
liquor to certain persons contrary to the provisions of Secs. 78 
and 79, Act 64, Laws of 1896, and now comes here on various 
exceptions. One of these exceptions raises the question of the 
construction of these sections of the statute. 


This Act is a general act relating to various licenses and these 


sections are in that portion of the Act which relates to “mer- 
chandise licenses.” 
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Sec. 78 reads thus: “No person holding a merchandise 
license shall be permitted by virtue thereof, to sell or furnish 
opium or any preparation thereof, nor any poisonous drugs, nor 
alcohol, spirituous liquors or other intoxicating drink.” 

Sec. 79 reads thus: “Any person who shall sell imported 
goods, wares or merchandise without a license under this Act; 
* * * or who shall otherwise violate or fail to observe any 
of the terms, conditions, or requirements of this Act, or of his 
license, shall be fined,” &e. 


The defendant held a merchandise license, but no liquor 
license. He gave some liquor to certain persons in a small 
room used as an office in the same building with his store. He 
was charged with “furnishing,” not “selling,” and there was no 
proof of a sale, and therefore the first part of Section 79 (which 
relates only to selling) is not involved. The latter part of the 
section, however, prescribes a penalty for violating any of the 
terms, conditions or requirements of the Act, and the question in 
this case is whether the terms, conditions or requirements of Sec. 
78 were violated. This section relates to “furnishing” as well 
as “selling” spirituous liquors and certain other articles. But 
does it prohibit the selling or furnishing, or does it merely pro- 
vide that a merchandise license shall not authorize the selling or 
furnishing of those articles? 

The section reads: “No person holding a merchandise license 
shall be permitted by virtue thereof, to sell or furnish” the 
enumerated articles. It is contended on the one hand that the 
words “by virtue thereof” should be construed to mean “on the 
premises where the licensed business is conducted.” This is in 
order to avoid the objection that the section might be unconsti- 
tutional if it should be held to apply to the licensee personally: 
and apart from his merchandise business. On the other hand it 
is contended that the section should be construed to mean merely 
that a merchandise license shall not cover these enumerated 
articles; in other words, that if a person wishes to sell or furnish 
these articles he must procure the special licenses required for 
the selling or furnishing of those articles; that is, a person is not 
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permitted to sell these things “by virtue of” the merchandise 
license; the merchandise license would not protect him in case 
he should be prosecuted under another statute or portion of this 
statute for selling or furnishing these things without the appro- 
priate license. It seems to us that the latter is the correct con- 
struction, although much can be said in favor of the other con- 
struction. These sections are penal and should be strictly con- 
strued. If it were clear that the Legislature intended that the 
section should be contrued as in the nature of a prohibition and 
not in the nature of an exception, no doubt, even though the 
section is penal, the court should, if it reasonably could, construe 
it so as to effectuate the intention. But where there is a doubt 
as to the intention of the Legislature, the court should lean to 
the construction favorable to the accused. A general merchan- 
dise license would naturally be taken to permit the selling or 
furnishing of all classes of merchandise. Hence, if the Legis- 
lature intended that there should be exceptions for which other 
special licenses should be procured, it would naturally insert a 
section of the kind in question—providing that the selling or 
furnishing of the excepted articles should not be permitted “by 
virtue of” the merchandise license. It is more natural to read 
the section as providing that the enumerated articles shall not 
be sold or furnished by virtue of the license than to read it as 
providing that they shall not be sold or furnished on the licensed 
premises. ‘This section differs from the clause in Section 71, 
relating to lodging and tenement houses, hotels, boarding houses 
and restaurants, which expressly provides that no intoxicating 
liquor shall be furnished or sold on the licensed premises. 

This section is perhaps capable of three constructions. It 
may mean that the enumerated articles shall not be sold by the 
licensed person (1) anywhere, or (2) on the licensed premises or 
(3) by virtue of the license (whether on the licensed premises or 
anywhere else). The natural construction is the last. The Leg- 
islature may well have intended this construction, and to mean 
this the words of the section need be read merely as they are 
written. Under the first of these three constructions the section 
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might be unconstitutional. At least the Legislature probably 
did not intend to place a restriction of this kind upon a certain 
class of persons merely because they held merchandise licenses. 
Moreover reading the section in this sense would render useless 
the words “be permitted by virtue thereof, to.” The second 
construction, like the third, may well have been intended by the 
Legislature, but would require the elimination of the words “by 
virtue thereof” before the words “to sell or furnish” and the 
insertion of the words “‘on the licensed premises” after the words 
“sell or furnish.” 

The defendant did not furnish the liquor in question “by 
virtue of” his merchandise license; he did not furnished it by 
virtue of any license. He should have been charged if at all 
under some section or statute that prohibited the furnishing of 
spirituous liquor without a license. 

In view of our conclusion upon this point, it will be unne- 
cessary to pass upon the other points raised by the exceptions. 
These other points relate to the construction of the word “fur- 
nish” and the constitutionality of the section in question. 

The exceptions are sustained and the defendant is discharged. 

Dep. Atty. Gen’l. E. P. Dole for prosecution. 

Thurston & Stanley for defendant. 


DISSENTING OPINION BY WHITING, J. 


I respectfully dissent from the decision of the majority of 
the Court. 

Act 64, Session Laws of 1896, is an Act amending and con- 
solidating the laws regulating licenses. 

PROHIBITED ARTICLES. 

Section 78. No person holding a merchandise license shall 
be permitted, by virtue thereof, to sell or furnish opium or any 
preparation thereof, nor any poisonous drugs, nor alcohol, 
spirituous liquors or other intoxicating drink. 

Section 79. Any person who shall sell * * * * -any 
article not permitted by his license to be sold; or who shall 
otherwise fail to observe anv of the terms, conditions or require- 
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ments of this Act, or of his license shall be fined not exceeding 
one thousand dollars or imprisonment at hard labor not exceed- 
ing six months, and in the discretion of the court his license may 
be cancelled. 


The defendant claims that the wording of Sections 78 and 79 
of the Act 64, renders the Act unintelligible, and that no con- 
viction can be had. The wording referred to in Section 78 is 
“no person holding a merchandise license shall be permitted by 
virtue thereof to sell or furnish * * * * gpirituous 
liquors or other intoxicating drink.” 

Section 79 contains a provision that anv one “who shall vio- 
late or fail to observe any of the terms, conditions or require- 
ments of this Act or of his license” shall be fined, ete. 


It is clear to me that one of the terms, conditions and require- 
ments of the merchandise license as set forth in Section 78 is 
that the holder shall not sell or furnish spirituous liquor, ete., 
that being an article prohibited by Section 78. 


The merchandise license enables the defendant to sell or fur- 
nish any and all merchandise except the prohibited articles, and 
one of these articles of merchandise is spiritnous liquor. 

Even if the language of a statute be dubious, yet we are to 
construe it according to its reason, spirit and intent, or the cause 
which led the Legislature to enact it, and we are to give effect 
to the law, even if we reject words which are not necessary to 
make it effectual; and we also must reject a construction which 
leads to an absurdity. Sections 10, 12 and 13 of the Civil Code. 

With or without the words by virtue thereof, the statute sets 
out clearly the terms, conditions and requirements which the 
holder of the license must abide bv, and an infraction of them is 
a violation of the terms of his merchandise license for which he 
is liable to punishment. The furnishing of liquor to persons on 
the premises for which the license was granted is a violation of 
the terms of the license. We should give effeet to this law 
under the rules of construction set forth in Sections 10, 12 and 
13 of the Civil Code. This exception should be overruled. It 
is unnecessary to consider the other exceptions. 
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J. A. MAGOON, Administrator of the Estate of Chun Lung, 
deceased, v. S. AHMTI. 


Exceptions FROM Circurr Courr, First Circurr. 
SUBMITTED OCTOBER 2, 1897. Dectprep NoveMBER 3, 1897. 


Jepp, O.J., FREAR, J., AND Crrovurr JUDGE PERRY, IN PLACE 
oF WHITING, J., DISQUALIFIED. 


The appellate court may remand a bill of exceptions to the trial court 
for an amendment to supply an omission inadvertently made and 
grant a continuance for that purpose, 


- OPINION OF THE COURT BY JUDD, C.J. 


This case was heard by a Circuit Judge of the First Circuit 
Court, the jury being waived. His opinion was filed, ordering 
judgment for plaintiff, on the 27th March, 1897, to which ex- 
ception was taken by the defendant and a bill of exceptions duly 
filed and allowed by the court. The main ground of the bill 
is that the findings of fact are not sustained by the evidence. 
On the case being called in this court, counsel for plaintiff moved 
the court to dismiss the bill of exceptions on the ground that 
it did not make the evidence a part of the bill. 

Counsel for defendant then moved this court that the case 
he continued for a reasonable time in which to apply to the 
Circuit Judge who allowed and certified the bill of exceptions 
for leave to amend the same by inserting therein reference to the 
stenographer’s notes of evidence taken at the trial and by in- 
corporating the same in the bill, on the ground that the steno- 
grapher’s notes were not transcribed, until some months after 
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the filing of the bill of exceptions and the reference thereto 
and the embodiment therein of the same were omitted through 
inadvertence, and that such an amendment would be consistent 
with interests of justice. 

We grant plaintiff's motion. The general rule is that “the 
court to which the appeal is taken has no power to amend the 
record.” “Defects in the record are only amendable in the 
court in which the trial proceedings took place.” Cluck v. 
State, 40 Ind. 263; 3 Encyc. Pl. & Pr. 502. 

If however the defect in the bill or in the names of the 
parties is clearly amendable by what appears of record, the 
appellate court may permit the amendment. Jd. 503. 

“The case will be continued in the appellate court to allow 
the amendment to be made.” Jd. 503 and cases cited. 

We have to act upon the record as we find it. The appellee 
should have an opportunity to present his motion for an amend- 
ment to the only court which can act upon it. 

Lefferts v. State, 49 N. J. L. 26, and Harris v. Tomlinson, 
130 Ind. 426, are cases where bills of exceptions were held to 
be amendable where necessary averments were omitted by in- 
advertence. 

Kinney & Ballou, for plaintiff. 

Thurston & Stanley, for defendant. 
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IN THE MATTER OF THE ASSESSMENT OF TAXES 
ON THE FOLLOWING SUGAR PLANTATIONS: 
Lihue Plantation Company; Grove Farm, (G. N. Wilcox); 
Waiakea Mill Company; Hilo Sugar Company; Onomea 
Sugar Company; Pepeekeo Sugar Company; Hakalau Plan- 
tation Company; Hamakua Mill Company; Paauhau Plan- 
tation Company; Union Mill Company; R. R. Hind, (Hawi 
Mill); Hutchinson Sugar Plantation Company; Hawaiian 
Agricultural Company; Waimanalo Sugar Company; Ewa 
Plantation Company. 


Appeals FROM Tax APPEAL Courrs. 
StpariteD Ocroper 4,1897. 9 Dectpep November 18, 1897. 


Jupp, C.J., Frear axp Wurrine, Jd. 


OPINION OF THE COURT BY FREAR, J. 


These are appeals under the general tax law of 1896, (Act 
51), the scope and effect of which were set forth at some length 
in /uter-Island Steam Nav. Co. v. Shaw, 10 Haw. 624. The 
distinguishing feature of the Act, so far as it relates to the 
present cases, is that it requires several kinds or parcels of 
property when combined as the basis of an enterprise for profit 
to be assessed as a whole, whereas previously the several parts 
of such property had been assessed separately. In 1896, the 
vear the law went into effect, the sugar planters for the most 
part returned their property as under the old law, and the several 
assessors raised the valuations to the amounts which they deemed 
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proper under the new law. Thereupon, from various considera- 
tions, compromise valuations were agreed upon in most cases. 
This year also the planters, at least those involved in these cases, 
for the most part returned their property as under the old law, 
giving merely the valuations of the separate items. The asses- 
sors raised the valuations and the planters appealed to the tax 
appeal courts of their respective districts, two on the Island of 
Kauai, eleven on the Island of Hawaii, and two on the Island of 
Oahu. In most of these cases the planters appealed only on the 
amount of the assessment in excess of the compromise valuation 
of last year. The appeal courts in some eases sustained the 
assessor, in others they sustained the taxpayer, adhering to the 
compromise valuation, but in most cases they fixed the valuation 
at an amount between the two. The present appeals were then 
taken to this court, in some cases by the assessor, in others by the 
taxpayer, in some by both parties. The assessments last year 
were made as of July 1, 1896, those now in question as of 
January 1, 1897. In order to avoid repetition we shall first con- 
sider a number of general questions that have arisen in these 
cases and then give the more prominent characteristics of each 
plantation and our conclusion. 


The first question that naturally arises relates to the status 
of a tax appeal case in this court. In our opinion the decision 
of a tax appeal court is to be regarded in this court, not in the 
light of a verdict of a jury or of the court in a jury waived law 
case, but rather in the light of a decision by a Circuit Judge 
at Chambers. In other words, this court while giving a certain 
weight to a decision of a tax appeal court, is authorized to form 
its own estimate of the proper assessment as shown by the evi- 
dence. A tax appeal occupies about the same position as an 
equity appeal in this court. This is substantially the view taken 
in the Jnter-Island case above cited. See pp. 625, 639. See, 
upon an equity appeal, Cha Fook v. Lau Piu, Ib. 308. Of 
course, this court can in no case place a valuation outside of the 
limits fixed by the appeals. 


As to whether the compromise valuations of last year should 
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be adhered to in the absence of proof that a material change 
in values occurred between July 1, 1896, and July 1, 1897, we 
are of the opinion that some weight should be given to the com- 
promises and yet not so much weight as counsel for the Hawaii 
plantations contends for. Those compromises were made under 
peculiar circumstances. It does not appear how fully or carefully 
the questions involved were considered. Apparently the asses- 
sors were not altogether satisfied with the compromise valuations, 
but yielded to some extent to the advice of the Executive Council. 
The planters themselves also apparently did not regard those 
valuations as of a continuing nature. Not only did they not 
return their plantations at those valuations this year, but they, 
at least those on Hawaii to whom the offer was made, refused 
last year to agree upon those valuations for January 1, 1897, as 
well as for July 1, 1896. 


We however fully agree with counsel that valuations should 
not be changed from year to year for light reasons. Under the 
old law when the various items of property composing a plan- 
tation were assessed separately, the total valuation of the plan- 
tation, which was merely the sum of the values of the parts re- 
garded separately, naturally would change from year to year 
even if only to a very slight extent in some cases. But under 
the new law the value of the property as a whole should not vary 
with every little change in the sum of the values of the parts 
regarded separately. For instance the value of the plantation 
as a whole would not vary materially merely because there was 
on hand more sugar or fertilizer, or because the price of sugar 
was higher, or because there were more acres of matured cane, 
at one time than at another time. No doubt such changes as 
these may properly be considered, but not only is it desirable 
that valuations for the purposes of taxation should be of a some- 
what lasting character, but in valuing the property of an enter- 
prise as a whole, intending purchasers consider chiefly the earn- 
ing power of the property in the long run as shown by its past 
history and future prospects and possibilities. 


The main consideration is the future; the past being of im- 
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portance chiefly as a help in determining what the future is 
likely to be. And in considering the past, although the statute 
(See. 68) requires the taxpayer to state in his return “what the 
net profits as well as the gross proceeds and actual running ex- 
penses of such enterprise have been during the twelve months 
ncxt preceding,” yet the assessor is not limited to a consider- 
ation of these factors for the preceding twelve months, for not 
only is there no attempt to so limit him in the statute (see Sec. 
17) but it would be highly improper to consider these matters 
for one year only, if he could ascertain them for a longer period. 
An enterprise may pay handsomely one year and even suffer a 
loss another year, and yet the value of its property may vary but 
little during the two vears. The tax in question is not an in- 
come tax, depending for its amount upon the income for the vear 
preceding, but a tax on property the earning power of which is 
one of the most potent factors in determining its value. Nor is 
any single or arbitrary rule prescribed in the statute for estimat- 
ing the value of the property. Not only could no one rule be 
justly followed in all cases, so varving are the factors that go to 
determine the values in the different cases, but the statute itself 
provides that “there shall be taken into consideration,” besides 
the matters specially enumerated “all other facts and consider- 
ations which reasonably and fairly bear upon such valuation.” 
The question is, what is the fair and reasonable value of the 
property as a whole, all things considered; not, what is the 
arbitrary amount (which could scarcely be called value) that 
would be obtained by considering only certain things. 


A ‘distinction should be made between properties yielding 
steady profits for a number of years and those the profits from 
which are variable. 

Dividends should not be confounded with net profits. In 
most of the cases now before us we have the net profits for only 
one or two years, and only the dividends for other years. In 
some cases planters have returned as running expenses what is 
really capital expenditure, as, for example, sums expended in 
purchasing lands or otherwise increasing the permanent property 
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or earning power of the plantation. In valuing properties, there- 
fore, in so far as earnings are considered, dividends alone are not 
a correct criterion. What is expended by way of investment 
as distinguished from running expenses should be added to 
dividends. Further there may be a distinction between plan- 
tations even in respect of what is expended for running expenses. 
No doubt a planter may include in running expenses whatever 
is necessary to maintain the plantation efficiently. Now, if one 
plantation is kept at the top notch of efficiency and another is 
allowed to run down through failure to replace worn or an- 
tiquated machinery with new or improved machinery or other- 
wise, although the two plantations may pay equal dividends, yet 
the latter really pays as dividends what should have been put 
into running expenses, and an allowance should he made on that 
account. In other words, as what is laid out in capital expendi- 
ture should be considered in addition to dividends, so what should 
have been, but has not been, laid out in maintaining proper 
efficiency should be allowed for in the other direction. Of course 
this cannot be accurately estimated, but can be allowed only in 
a general way. Some plantations are evidently kept up properly 
and others have been neglected—sometimes probably through 
lack of means, 

An important question in considering the past of a planta- 
tion is whether it has been a growing or a declining plantation, 
as, for example, through changes in its water supply or the 
extent of its area of cultivation or in other respects,—this, of 
course, in so far as such changes tend to indicate what the future 
will be. In some districts for instance the rainfall, perhaps the 
only or principal source of the water supply, has been gradually 
diminishing, while in other cases, the supply, whether from rain, 
streams or wells, seems assured indefinitely. In some cases, a 
-plantation may have apparently just taken a fresh start, or en- 
tered upon a new lease of life, as it were, through the acquisition 
of additional lands or water supply or a change in its variety of 
cane or a more extensive use of fertilizers, or for some other 
reason. In such a case the net profits of the past would not be 
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of the same weight as they would be in other cases. And yet the 
prospects for the future in such a case should not alone be con- 
sidered or the value be placed at once at the full amount which 
such prospects or anticipations may seem to some to justify, 
for experience may prove them to be largely illusory. The con- 
servative, not the speculative, spirit should control in matters 
of assessment. 

Of course the amount and character of the actual tangible 
property has an important bearing on the value of a plantation 
as a whole. The extent of its land, its location and topography, 
the character of the soil, transportation and shipping facilities, 
the character and extent of the water supply, and numerous other 
matters may and should be considered and yet after all the 
resultant or effect of these is shown largely by the net profits. 
Each of these elements is considered to some extent in consider- 
ing the net profits, for each as a rule helps to increase or diminish 
these. Still this is not alwavs the case. A plantation may, for 
example, own vast tracts of forest land in fee simple of which 
it makes no use at present and which does not affect the profits 
of the plantation and yet such land may contribute materially 
to the value of its property as a whole, as, for example, if it 
should be suitable for the cultivation of coffee or other products 
although not at present devoted to those purposes. 

In connection with this matter of the actual specific property 
of a plantation may be noticed an error under which at least one 
company labored. This company, or at least its principal wit- 
ness, failed to distinguish between the value of its leasehold in- 
terest and the value of its lessor’s interest and was under the im- 
pression that if it paid the lessor’s taxes under a covenant in its 
lease to do so, the value of the lessor’s interest should be deducted 
from the total value of the plantation in determining what taxes 
of its own the company should pay. A payment of taxes under 
a covenant in a lease is clearly in the nature of a payment of rent 
to the lessor and is not a payment of taxes so far as the lessee 
is concerned. It is true, of course, that the lessor’s interest should 
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not be assessed to the lessee as well as to the lessor. Only his 
own interest should be assessed to the lessee. 


Having considered to some extent the past and present as 
throwing light upon the future, let us now turn to what lies more 
particularly in the future. Facts or events that have transpired 
since the date of assessment and prior to the date of the hearing 
of the tax appeal are, of course, not to be considered. The cash 
value of property at a given time is determined by what people 
then believe it to be worth, not by what it may turn out after- 
wards to have been worth. Consequently future prospects but 
not subsequent events may be considered. 

A very important point of difference between plantations is 
found in the character of their landed estates. A plantation 
which owns its land in fee simple is worth more than one which 
has only a leasehold interest. Some leases are long, others short. 
Generally only a portion of the land is held under lease, the pro- 
pertion varying greatly. Often there are many leases expiring 
at different times. The probability of being able to renew the 
leases at fair rates or to purchase the land varies greatly. In 
some cases the lands can probably be made use of as profitably 
for other purposes as for cane cultivation; in other cases not. In 
scme cases they are so situated that there may be competition for 
them between different cane planters; in other cases there would 
probably be no such competition. In some cases the plantation 
could continue well without the leased land, in other cases the 
lend from its location or extent or for other reasons would be 
almost indispensable. Thus there are many circumstances to be 
considered. Somewhat analogous to a leasehold interest held by 
a plantation which has its own mill is a contract under which 
a planter who does not own a mill, has his cane ground by a plan- 
tation which has a mill. In this connection we may notice some 
points of comparison made especially in the Kauai cases. It was 
shown in those cases that the planters were paying a much larger 
tax per ton of sugar produced than was paid by many other 
plantations. Such a comparison clearly is entitled to little if 
anv weight. It leaves out of account not only the varying cost 
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of producing sugar on the different plantations, but also the fact 
that the plantations in question owned most of their lands in fee 
simple while those. with which they were compared held theirs 
largely under lease. A second basis of comparison relied on by 
the Kauai planters was the capitalization of their net profits. 
They showed that they were earning (net) a smaller percentage 
than was earned by certain other planters on the assessed values 
of their plantations. This method of comparison also leaves out 
cf account the fact that the lands of the other plantations were 
largely leasehold. The facts relating to those other plantations 
were not shown with sufficient completeness to enable the court 
to say whether the comparative valuations were fair or not. As 
already remarked, no oue rule can be applied to all cases alike. 
It is natural for each taxpayer to select one point or a few points 
apparently favorable to his own case and in respect of which he 
feels that he has been discriminated against and to rely largely 
upon such point or points to sustain his case, irrespective of other 
points of comparison. But all facts that bear upon the value 
must be considered. We are of the opinion, however, that great 
care should be taken to place proper valuations upon the different 
plantations regarded in comparison with each other as well as 
regarded singly. Discrimination between different taxpayers, 
unless based on real differences in circumstances, is even more 
objectionable than general excessive taxation. 

There are two principal matters of uncertainty that affect 
the plantations as a whole—the “Treaty” and labor. The un- 
certainty in regard to the supply of labor depends largely upon 
whether “annexation” takes place or not. Without annexation, 
there would be comparatively little uncertainty in regard to 
Jabor,—treaty or no treaty. With annexation there would be no 
uncertainty in regard to the benefits hitherto enjoyed under the 
Treaty, but there would be at least for a time great uncertainty 
in regard to labor. An attempt was made in the present cases 
to show that on the first of January of this year the Treaty was 
in great danger. It appears that news had already been received 
here of an attack upon the Treaty before Congressional com- 
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mittees in the United States, but positive news tending to in- 
dicate that the attack might be successful was not received until 
some months later, and the prospects for annexation on the first 
of January were brighter than they had been on July 1, 1896, 
the date of assessment last year. While some allowance should 
be made for the special uncertainties existing on the first of 
January in these respects, yet the evidence tends to show that 
plantation values were not in fact then greatly affected thereby. 
The most important question in this connection is what allowance 
should be made in general for the uncertainties of the sugar in- 
dustry, of which uncertainties that in regard to the Treaty (or 
annexation) is the most conspicuous. On this question a number 
of witnesses were introduced as experts to show that capital in- 
vested in the sugar industry in these islands should vield from 
20 to 25% profits per annum. If these witnesses, who for the 
greater part made onlv general statements, mean that in every 
case sugar plantations are worth onlv four or five years profits, 
then their testimony is contradicted by the whole history of the 
sugar industry in this country and in the case of some of these 
witnesses by their own recent acts. But their testimony may be 
explained by considerations which they probably assumed 
although they did not state them. If it is meant that some plan- 
tations must pay 25% in order to make up for other plantations 
which pay little or nothing, in order to justify a capitalist in 
investing in sugar stocks indiscriminately; or if it is meant that 
a plantation must have prospects of paving ultimately 25% in 
order to justify a capitalist in investing at the start before success 
is assured by actual experience and with the prospect of several 
vears during which no dividends will be paid, the testimony can 
be satisfactorily explained. This is perhaps what is meant by 
one witness who bases his statement on a varied experience of 
twenty vears and in connection with many plantations. But 
this is quite different from the proposition that a plantation under 
the most favorable conditions must vield 20 or 25% in order to . 
be worth par. The percentage to be expected from investments 
in sugar is smaller now than it was twenty years ago when the 
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rates of interest were much higher and when the uncertainties 
in regard to the price of sugar and the cost of production were 
greater. A plantation having only a leasehold should pay a 
larger percentage on its value than one which owns its land in 
fee. No single percentage can be expected of all plantations 
at one time or of one plantation at all times. One witness called 
as an expert testified more definitely and with reference to the 
particular circumstances. In answer to the question, “What do 
you consider a fair rate for an investment in sugar, an average 
investment, having regard to the hazardous nature of the invest- 
ment?” he said: “I don’t quite understand the question. Ten 
per cent. or even less under some circumstances would be con- 
sidered a good rate, but that would have to be under good cir- 
cumstances.” In other words, instead of answering the general 
question as did the other witnesses without explanation, he stated 
what would be considered a fair rate under particular cireum- 
stances. It seems to us that a sugar plantation under favorable 
conditions, as, for example, one that owns its land in fee, has for 
a period of years paid, say, 12 or 124% and has besides been 
maintained in a state of efficiency and has every prospect for 
doing as well in the future as it has done in the past, would 
generally be considered to be worth par. Of course the circum- 
stances of no two plantations are the same. 


The last point to which we shall refer is that relating to the 
prices of sugar stocks. Just as the effect of many factors that go 
to determine the value of the property is shown largely by the 
net profits, so the effect of all the factors is shown largely by the 
actual sales of stock, for this shows what persons who actually 
invest consider the property to be worth. And yet here also 
distinctions must be made. Small blocks would generally sell 
at higher prices than large blocks. A large number of sales 
would be a surer test than a small number. It makes a difference 
also whether the purchasers are persons competent to judge or 
not. Allowances must also be made for high prices paid for 
special reasons, such as to obtain control, or because of sentiment, 
etc. The value of a plantation may even be greater than the 
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market value of its stock would at first seem to indicate; for if 
the plantation is in debt, the market value of the stock would 
tend to indicate merely the excess of the value of the property 
over the indebtedness. 

In view of the foregoing considerations and others which it is 
not necessary to mention, we shall now state the principal features 
and our conclusion in each case. In these statements many mat- 
ters of detail, although considered by us, must necessarily be 
omitted. Valuations cannot be accurately estimated. It is shown 
in these very cases that the most experienced men in the sugar 
business differ widely in their estimates of the -value of the same 
plantation. In some cases we have not all the evidence that we 
should like. We can only exercise our best judgment upon the 
evidence before us in each case. We shall consider the Kauai 
cases first, then the Hawaii cases beginning with the Waiakea 
Mill Company and proceeding in geographical order around the 
island and lastly the Oahu cases. 


Lihue Plantation Company. District of Lihue, Island of 
Kauai. 


Taxpayers valuation ..........0.0e00- $1,000,000 

Assessor’s valuation ..........0eceeeee 1,409,000 

Tax Appeal Court’s valuation.......... 1,210,615 
Appeal by Assessor. 


Land, 18,579 acres fee simple; 17,000 leasehold. Tonnage of 
sugar increased from 5,548 in 1892 to 8,803 in 1896. 
Area of cultivated land not given. The yield is large per 
acre. 1-8 to 1-10 of cane land is leasehold. 
Land mainly irrigated. Supply of water abundant. 
Detailed value of property as returned, including Hanamaulu 
Mill, $923,915.50. 
Dividends in 1892 $42,000; 1893-1896 average annual divi- 
dends $169,750. 
Gross receipts for 1896............6. $588,231.71 
Actual running expenses, 1896........ 354,683.83 


Net profits to 1st January, 1897. . $233,547.88 
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In addition to paying large dividends it is apparent that large 
sums are expended from year to year in improvements and en- 
largement of area to increase the output and general efficiency 
of the estate. 

Capital stock $700,000, par value $100 a share. Stock sold 
in 1896 at $275 and $300. It is claimed by the taxpayer that 
$300 per share was paid in some cases for sentimental reasons 
and to secure control of the stock. An appraisement made in 
1896 by W. F. Allen, P. C. Jones and B. F. Dillingham to fix 
a legacy duty, valued a block of 500 shares at a little over $285 
a share. At this rate the whole plantation would be worth 
$2,000,000. 

We place the valuation of the property in question at 
$1,300,000. 


Grove Farm (G. N. Wileox). District of Lihue, Island of 
Kauai. 


Taxpayer’s valuation .........0..eeeeeee $130,000 
Assessor’s valuation .........00 eee eens 168,450 
Tax Appeal Court’s valuation............ 168,450 


Appeal by Taxpayer. 
Land, 9,269 acres fee simple; about 1,600 in cultivation. 
Tonnage of sugar increased from 1,903 in 1895 to 2,627 in 1896. 
Land irrigated. Good supply of water. 
No detailed valuation given. Returned in 1896 by taxpayer 
as worth $171,505.68. 
Gross receipts for 1896.............. $117,318.63 
Actual running expenses, 1896........ 67,082.70 


Net profits to Ist Januarv, 1897. .$ 50,235.93 


Has contract with Lihue Plantation Co. to manufacture his 
sugar giving 3, retaining § of product: contract has 12 years 
unexpired. Average net income for five years, 1892-1896, 
$20,115. Average yield per acre 6 tons. 

We see no reason for lowering the valuation of the Tax Appeal 
Court and place the same at $168,450. 
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Waiakea Mill Company. District of Hilo, Island of Hawaii. 


Taxpayers valuation ........+e+eeseees $640,000 
Assessor’s valuation ........-ccseceseees 710,000 
Tax Appeal Court’s valuation............ 675,000 


Appeal by both parties. 

Land of “Waiakea’” leasehold 95,000 acres, 21 ‘years unex- 
pired. 5,000 acres available cane land; about 3,500 acres in use. 
Tonnage of sugar increased from 2,541 in 1887 to 6,410 in 1896. 
Has abundance of rain; has superior transportation and shipping 
facilities. 


Detailed value of property as returned, $345,245.00; annual 
average dividends, 1887-1896, $112,200.00. 


Gross receipts, 1896............0008. $408,189.88 
Actual running expenses, 1896........ 235,261.64 
Net profits to 1st January, 1897. .$172,928.24 


Capital stock $300,000. No stock quotations. 
We consider that the assessor’s valuation is not too high and 
place the value at $710,000. 


Hilo Sugar Company. District of Hilo, Island of Hawaii. 


Taxpayer's valuation «6:6 3006404 ceee we ole $700,000 
Assessor’s valuation .........00cceceeeee 750,000 
Tax Appeal Court’s valuation............ 725,000 


‘Appeal by both parties. 

Land, 4,295 acres fee simple, of which 2,400 is cane land; 
leasehold 5,117 acres, of which 1,600 is cane land. Tonnage not 
in evidence. For 1896, 7,216 tons. Has abundance of rain. 
Has superior transportation and shipping facilities. 

Detailed value of property as returned, $446,882; annual 
average dividends, 1887-1896, $165,500. 


Gross receipts, 1896..............0055 $463,122.84 
Actual running expenses, 1896........ 265,259.10 


Net profits to 1st Januarv, 1897. .$197,863.74 
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Capital Stock $500,000. Stock sales in 1896, $180 to $190; 
par value $100. 

We consider that the Assessor’s valnation is not too high and 
place the value at $750,000. 


Onomea Sugar Company. District of Hilo, Island of Hawaii. 


Taxpayer’s valuation ...........00ee eee $825,000 
Assessor’s valuation ....... 0.200 e ee eee ee 936,619 
Tax Appeal Court’s valuation............ 875,000 


Appeal by both parties. 

Land, fee simple 5,399 acres; leasehold, 12,382 acres. Cane 
land 3,956 acres fee simple, 1,448 acres leasehold. Leaseholds 
of small pieces expire in 9 to 11 years. Tonnage not in evidence. 
For 1896, 10,013 tons of sugar; crop has doubled since 1888. 
Abundance of rain. 

Detailed value of property as returned $652,473.00; dividends 
(somewhat variable) annual average, 1889-1896, $81,534.29. 


Gross Receipts, 1896........02.0.00e $644,008.59 
Actual running expenses, 1896........ 519,347.39 


Net profits to Ist January, 1897. .$124,656.20 


Capital stock $600,000. No stock quotations. An expensive 
plantation to run. Profits in addition to dividends have been 
expended in enlarging plantation and in increasing general 
efficiency. Have acquired fee simple of Paukaa Plantation, 
7,811 acres in fee. 

We consider that the Tax Appeal Court’s valuation is not too 
high and place it at $875,000. 


Pepeekeo Sugar Company. District of Hilo, Island of Hawaii. 


Taxpayers. valuation osiccvkeqauans was’ $700,000 

Assessor’s valuation .........0. cece enon 750,000 

Tax Appeal Court’s valuation............ 700,000 
Appeal by Assessor. 


Land, 12,061 acres fee simple. Leasehold about 450 acres, 
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expires in from 5 to 8 years. Cultivated in cane about 2,700 
acres. Tonnage increased from 2,105 in 1890 to 6,500 in 1896. 
Dividends somewhat variable. Annual average, 1890-1896, 
$82,500; rainfall sufficient. 
Detailed value of property as returned, $455,056. 


Gross receipts, 1896.........00e eee ee $402,521.58 
Actual running expenses, 1896......... 214,082.29 


Net profits to Ist January, 1897. .$188,439.29 


Capital stock $750,000. Plantation sold in 1889 for $600,000. 
Stock sold in 1896 for $137.50, par value being $100. Com- 
paratively inexpensive plantation to run, the land being smooth. 

We see no reason to raise the valuation made by the Tax 
Appeal Court and place it at $700,000. 


Hakalau Plantation Company. District of Hilo, Island of 
Hawaii. 


Taxpayer’s valuation ...........00ee00- $625,000 
Assessor’s valuation ........+0.eceeeeee 700,000 
Tax Appeal Court’s valuation............ 700,000 


Appeal by Taxpayer. 

Land, 12,749 acres fee simple, of which 680 acres is cane 
land; about 9,850 acres leasehold, of which 3,680 acres is cane 
land. Leaseholds expire in from 5 to 15 years. Tonnage not in 
evidence. For 1896, 7,675 tons. Annual average dividends, 
1890-1895, $101,666. Rainfall sufficient. 


Detailed value of property as returned, $246,041. 


Gross receipts, 1896...........0000e $463,486.27 
Actual running expenses, 1896........ 311,793.22 


Net profits to Ist January, 1897. .$151,693.05 


Foreign corporation. Capital stock $1,000,000. 
We place the valuation of the property in question at 
$650,000. 
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Hamakua Mill Company. District of Hamakua, Island of 
Hawaii. 


Taxpayer’s valuation ........eeeeeeees $560,000 
Assessor’s valuation ......... cess eee eeee 654,000 
Tax Appeal Court’s valuation............ 600,000 


Appeal by both parties. 

Land, 3,553 acres fee simple, of which 2,548 is cane land. 
Leasehold 1,515 acres, of which 1,414 is cane land, from 6 to 9 
years unexpired. Tonnage not in evidence. For 1896, 7,330 
tons. 

Annual average dividends, 1886-1896, $75,980. Rainfall not 
so great as in Hilo District. Detailed value of property as re- 
turned $429,423.00. 


Gross receipts, 1896..........2e eee ee $347,617.47 
Actual running expenses, 1896........ 190,487.27 


Net profits to 1st January, 1897. . $157,130.20 


Incorporated in 1896. Capital stock $500,000. 
We place the valuation of the property in question at $600,- 
000, the amount fixed by the Tax Appeal Court. 


Paauhau Plantation Company. District of Hamakua, Island 
of Hawaii. 


Taxpayers valuation ...........ce sees $632,172 
Assessor’s valuation ........ 200 cece eeees 800,000 
Tax Appeal Court’s valuation............ 700,000 


Appeal by both parties. 

Land, 834 acres fee simple, cane land. 3,166 acres leasehold, 
mostly cane land; leases expire from 6 to 13 years. 

Dividends prior to 1892 not in evidence. From 1892 to 1894 
no dividends paid, spent in improvements. For 1895, $140,000, 
1896, $360,000. 

Rainfall precarious, varies from 36 to 96 inches per annum, 
subject to occasional droughts. No water for irrigation. 
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Tonnage not in evidence. For 1896, 10,967 tons. 
Detailed value of property as returned $496,153.09. 


Gross receipts, 1896.............006: $638,575.56 
Actual running expenses, 1896........ 275,327.26 


Net profits to 1st January, 1897. . $363,248.30 
Foreign corporation. Capital stock $1,000,000. Compara- 
tively inexpensive plantation to run. 


We do not find sufficient grounds for changing the valuation 
made by the Tax Appeal Court and place it at $700,000. 


Union Mill Company. District of North Kohala, Island of 
Hawaii. 


Taxpayer’s valuation .............0-5 $149,771.29 
Assessor’s valuation .........00eee eee 175,000.00 
Tax Appeal Court’s valuation.......... 160,000.00 


Appeal by both parties. 


Land, 1,527 acres fee simple, of which 985 is cane land; 
leasehold 545 acres, of which 386 is cane land. Most of the 
leases expire within five years. 


Detailed value of property as returned $149,771.29; annual 
average dividends, 1891-1896, $18,800. Plantation is in a dry 
district; rainfall lessening. Tonnage not in evidence. Average 
yield per acre 2.41 tons. 


Gross receipts, 1896................- $109,770.82 
Actual running expenses, 1896........ 70,347.26 


Net profits to 1st January, 1897. .$ 39,423.56 


Capital stock $160,000. Grinds cane for others. 
We reduce the valuation of the Tax Appeal Court to that of 
the taxpayer and place it at $149,771.29. 


R. R. Hind (Hawi Mill). District of North Kohala, Island 
of Hawaii. 
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Taxpayer’s valuation ......... eee eens $210,444 
Assessor’s valuation .......-. 2.000 eens 325,000 
Tax Appeal Court’s valuation............ 300,000 


Appeal by both parties. 

Land, 2,361 acres fee simple, of which 920 is cane land; 640 
acres leasehold, of which 537 is cane land. Leases expire from 
5 to 15 years. 

Detailed value of property as returned $210,444. Annual 
profits previous to 1894 from $40,000 to $45,000; for 1895, 
$35,000; for 1896, $88,941. 

Tonnage has varied from 1,250 to 2,881, 1891-1896. Average 
yield per acre 2.55 tons. Grinds cane for others. Plantation is 
in a dry district. Rainfall scarce and lessening. Has store, 
landing and small steamer. 


Gross receipts, 1896....... 0.0... cee eee $168,507 
Actual running expenses............00. 79,566 


Net profits to 1st January, 1897....$ 88,941 
We place the valuation of the property in question at 
$287,500. 


Hutchinson Sugar Plantation Company. District of Kau, 
Island of Hawaii. 


Taxpayers valuation ...........0eeeaee $625,000 
Assessor’s valuation ......-.. + eee cere eee 750,000 
Tax Appeal Court’s valuation............ 625,000 


Appeal by Assessor. 

Land, 19,500 acres fee simple, of which about 3,000 are in 
cane; leasehold about 38,000 acres, of which about 500 acres are 
in cane. Plantation is in a dry district. Rainfall variable, 
averages about 50 inches per annum. 

Detailed value of property as returned $559,941. Has mer- 
cantile business and about 2,000 head of cattle. Runs three 
mills. Tonnage varied from 2,606 in 1890 to 8,931 in 1896. 


TAX ASSESSMENT APPEALS. 253 


Dividends not fully in evidence. Paid $85,000 in 1895 and 
$150,000 in 1896. 


Gross receipts, 1896.........0. ee cee eeee $486,156 
Actual running expenses, 1896.......... 300,610 


Net profits to 1st January, 1896... .$185,546 


Foreign corporation. Capital stock $2,500,000. 50,000 
shares, par value $50. Stock sales variable in San Francisco. 
Sales 1896 from $20 to $28.50 per share. 


We see no sufficient reason for increasing the valuation of 
the Tax Appeal Court and place it at $625,000. 


Hawaiian Agricultural Company. District of Kau, Island 
of Hawaii. 
(Judd, C.J., being a stockholder, took no part in this decision.) 


Taxpayer’s valuation ..........eeeeeeee $538,900 
Assessor’s valuation .........0eeeceeeeee 649,250 
Tax Appeal Court’s valuation............ 538,900 


Appeal by Assessor. 

Land, 14,800 acres fee simple, of which 2,884 acres are in 
cane. Leasehold about 211,000 acres, of which much is value- 
less and about 1,164 in cane. 

Plantation is in a dry district. Rainfall variable. 

Detailed value of property as returned $501,763.25. Has 
cattle ranch with about 6,500 head of cattle. Tonnage not in 
evidence. For 1896, 6,950 tons. Grinds cane for others. Aver- 
age annual dividends, 1881-1896, $61,325. 


Gross receipts, 1896...............4.- $469,621.26 
Actual running expenses, 1896........ 275,720.87 


Net profits to January 1, 1897... .$193,900.39 


Capital stock $500,000. Stock sold at $137.50 in 1896. 
We see no sufficient reason for increasing the valuation of 
the Tax Appeal Court and place it at $538,900. 
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Waimanalo Sugar Company. District of Koolaupoko, Island 
of Oahu. 


Taxpayer’s valuation ..... 0... cece eee $196,000 
Assessor’s valuation «ue dss yee esas iad 265,465 
Tax Appeal Court’s valuation............ 226,800 


Appeal by Taxpayer. 

Land, mainly leasehold, the Ahupuaa of “Waimanalo,” and 
other small parcels in fee simple and leasehold. 1,670 acres in 
growing cane. Relies partly on rainfall and partly on irriga- 
tion. Water supply increased in past ten years through tunnel 
from adjoining land and by pumping. 

Detailed value of property as returned $165,584.82. Divi- 
dends 1890, $13,500; in 1891, $81,000. No dividends since; 
ran in debt. Tonnage not fully in evidence, 3,378 tons in 
1895, 2,800 in 1896. Machinery old. 


Gross receipts, 1896............0008 $182,084.50 
Actual running expenses, 1896........ 138,760.00 


Net profits to 1st January, 1897. .$ 43,324.50 


Debt 1st January, 1897, $53,155.17." Debt reduced in 1896 
by $44,299.51. Capital stock $252,000, par value $100. Some 
stock sold in 1895 at $70. A large block taken in 1896 under 
exceptional circumstances at par. 

We see no reason to vary the valuation from the amount upon 
which the plantation paid taxes in 1896 and place the value at 
$196,000. 


Ewa Plantation Company. District of Ewa, Island of Oahu. 


Taxpayer’s valuation ........+.+eeeeee $ 850,000 
Assessor’s valuation ..........eeeeeeee 1,210,775 
Tax Appeal Court’s valuation.......... 1,210,775 


Appeal by Taxpayer. 

Land, 4,211 acres leasehold, 43 years to run. Has 3,442 acres 
in growing cane. Depends upon irrigation by pumping from 
artesian wells. Yield per acre exceptionally large. 
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Detailed value of property as returned $564,652.35. Tonnage 
not fully in evidence; for 1896, 12,113. Dividends paid in 
1896, 30% on capital, $225,000. Average net profits for 5 
years, 1892-1896, $148,187.62; for four years, 1893-1896, 
$207,650.73. Superior shipping facilities. 

Gross receipts, 1896.............504 $756,347.38 
Actual running expenses, 1896........ 477,114.85 


Net profits to 1st January, 1897. .$279,232.53 


Capital stock $750,000; shares $100 par value. In latter part 
of 1896 small sales of stock at $190. 

We find no reason for lowering the valuation of this property 
made by the Tax Appeal Court and place it at $1,210,775. 


Kinney & Ballou for the plantations on Hawaii and Kauai 
and Waimanalo Plantation. 

A. S. Hartwell for G. N. Wilcox. 

Thurston & Stanley and G. K. Wilder for H. C. Austin, 
Assessor for Hawaii. 

Thurston & Stanley for J. K. Farley, Assessor for Kauai. 

W. R. Castle for Ewa Plantation Co. 

A. G. M. Robertson for Jonathan Shaw, Assessor for Oahu, in 
Ewa Plantation case; Thurston & Stanley for Assessor in Wai- 
manalo Plantation case. 
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J. A. MAGOON, Administrator of the Estate of Onun Luna, 
deceased, v. S. AH MI. 


Exceptions FROM Crirevrr Court, Firsr Crrcvrr. 
SUBMITTED OcrosEr 30, 1897. Deciwep DECEMBER 2, 1897. 


Jupp, C.J., FREAR, J., AND CIRCUIT JUDGE PERRY, IN PLACE oF 
Wuirtne, J., DISQUALIFIED. 


The evidence in the case well sustains the decision of the trial court 
in ordering judgment for plaintiff. 


OPINION OF THE COURT BY JUDD, C.J. 


This action, being assumpsit, was begun in 1890 and was 
finally, in March, 1897, submitted to Cireuit Judge Carter sit- 
ting without a jury. The court found on the evidence that 
plaintiff was entitled to judgment for $2,109.26 and interest. 
The decedent Chun Lung, received in January, 1887, the exclu- 
sive franchise to sell opinum in this country and placed the de- 
fendant in charge of the business on the Island of Maui. The 
suit in question arises upon the accounts between the licensee 
and defendant. The licensee, Chun Lung, died August 11, 
1889. The aecounts presented by the respective parties and 
much of the correspondence between the decedent and defen- 
dant are in the Chinese language, but are translated by the offi- 
cial translator. The action was for $8,128.00, being the bal- 
ance claimed to be due decedent’s administrator. The defen- 
dant claims that decedent owed him $4,843.24. Much testi- 
mony was introduced by both sides. The court found that 
neither account was correct in all particulars. The main ques- 
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tion in controversy is as follows: The opium licensee capital- 
ized the opium business at $100,000 and let several Chinese 
friends into a co-partnership with him in the business. The 
defendant claims that he was given by Chun Lung a one-tenth 
or a $10,000 interest at the inception of the business, defendant 
paying nothing for it. The plaintiff claims that defendant’s 
interest was only $2,500, and that it was given him some months 
after the business was in operation and had proved to be profit- 
able. The business continued thirteen months and its net pro- 
fits were 110 per cent. Defendant’s account admits a balance 
in favor of the licensee of $6,156.76, but claims that he should. 
be credited with the amount of “one-tenth share of the opium 
firm, profits amounting to” $11,000, which would bring the 
estate of the licensee $4,843.24 in debt to him. 

The trial judge placed but little reliance upon the plaintiff’s 
account, it appearing to be not an original account but made up 
from different books and containing some charges which the 
evidence proved to be incorrect. The main point of contro- 
versy being whether the defendant’s interest was $10,000 or 
$2,500, the court found as a fact that it was the latter and not 
the former sum. 


The court then took the amount admit- 
ted by defendant to be due the de- 
CELENTE oor ne aed alta A de $6,156 76 
and added interest on two amounts, 
found from the accounts to be charg- 
able todefendant, $202.50 and $375.00 577 50 


$6,734 26 
and credited defendant with 13 
months’ salary at $125 per month. .$1,625 00 
and 120% profit on defendant’s $2,- 
500 interest on the business....... -. 3,000 00 4,625 00 


which leaves a balance of.......... $2,109 26 
due the decedent’s estate and ordered judgment for this amount 
and interest. 

17 
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In a letter to the plaintiff, dated May 10, 1890, the defendant 
states that he owed the estate over three thousand dollars, but if 
his commission of $1,700 (salary probably) be deducted it would 
leave him owing less than $2,000, and that he would try and 
settle all the balance within the next two or three months. This 
and other statements of defendant can hardly be reconciled with 
the position taken at the trial that he was a creditor of the de- 
cedent to the amount of $4,843.24, to say nothing of the ex- 
treme improbability that decedent would have presented to 
defendant, then a stranger to him, one-tenth of the business. 
On the whole showing, so far from the judgment being without 
evidence to support it or being against the weight of evidence, 
we find it abundantly sustained and order the exceptions to be 
overruled. 


Kinney & Ballou for plaintiff, 
Thurston & Stanley for defendant. 


KANAHELE v. F. M. WAKEFIELD and G. F. LITTLE. 
APPEAL FROM Disrricr Court, Soura Hiro, Hawan. 
SUBMITTED DECEMBER 22, 1897. Decmen January 6, 1898. 


Jupp, C.J., FREAR anp Wuirine, JJ. 


Agsumpsit does not He in favor of a party against an attorney for 
costs under the Rule of Court which provides that “attorneys 
shall be liable for costs of court incurred by their respective 
clients.” 


OPINION OF THE COURT BY FREAR, J. 


This is assumpsit for $64.90 costs adjudged in certain pro- 
ceedings in the Circuit Court to be paid to the plaintiff herein 
by a party whose attorneys were the present defendants. The 
action is based on subdivision C of Rule 24 of the Circuit Courts, 
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which reads: “Attorneys shall be liable for costs of court in- 
curred by their respective clients.” The question raised by 
this appeal on points of law from the District Court is whether 
a party in whose favor a judgment for costs has been entered in 
the Circuit Court may under this Rule sue in assumpsit the 
attorney of the opposite party for the costs, upon the failure of 
such opposite party to pay the costs himself. The present case 
was begun after execution had issued against the party in the 
Circuit Court case and had been returned unsatisfied. The Dis- 
trict Magistrate found for the plaintiff herein. 

In our opinion “costs of court,” referred to in the Rule, cover 
only what are strictly costs of court. They do not include “fees” 
or “disbursements.” In the present case most, if not all, the 
costs sued for were of the latter classes. 

Further, even as to costs of court proper, in our opinion 
assumpsit does not lie in favor of a party against an attorney 
under the Rule in question. This Rule was made for the pro- 
tection of the court, not for the protection of the parties. 

The appeal is sustained, the judgment appealed from reversed 
and the case remanded to the District Magistrate to enter judg- 
ment for defendants. 


Hitchcock & Wise for plaintiff. 
Defendants in person. 
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J. G. SERRAO v. JOSE G. RAMAS; J. R. WILSON, 


Garnishee. 
APPEAL FROM Disrrict Court, Sovrn Hiro. 
Susmitrep DECEMBER 22, 1897. Dscipep January 7, 1898. 


Jupp, C.J., Frear anp Wuirtrne, JJ. 


Wages of an employee are not exempt from attachment under the 
garnishee process, even though the debtor (employee) has not a 
dwelling house with over $250. Civil Laws, p. 566. 


OPINION OF THE COURT BY JUDD, C.J. 


The plaintiff obtained judgment against the defendant in the 
District Court of South Hilo, Hawaii, for $55.80 and costs. 
Defendant was employed as a day laborer by one J. R. Wilson 
at the wages of $6 per week. Wilson was summoned as a 
garnishee and admitted that he owed defendant $5. The court 
held the garnishee for that amount, and he took an appeal to 
this court on points of law claiming that as the statute as found 
on page 566. of the Civil Laws exempted sundry specific articles 
owned by a house-keeper having a family, from levy and ex- 
ecution, also a houselot not exceeding a quarter of an acre and a 
dwelling and other buildings thereon not exceeding the value of 
$250, no attachment by the garnishee process of the wages of 
such a house-keeper can be made unless the plaintiff shows that 
the value of the house-keeper’s property is over two hundred 
and fifty dollars. 

We consider this contention unsound. Wages are not by 
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the terms of the statute exempted from attachment, hence they 
are attachable. Appeal dismissed. 


P. Neumann for plaintiff. 
G. F. Little for garnishee. 


LAUPAHOEHOE SUGAR COMPANY v. WILDER 
STEAMSHIP COMPANY. 


Exceptions From Orrcurr Court, Firsr Crrovir. 
SUBMITTED SEPTEMBER 20, 1897. Decrpep January 7, 1898. 


Frear anp Wue, JJ., anv E. P, Dore, Esg., or tHE Bar, 
IN PLACE OF JUDD, C.J. DISQUALIFIED. 


In a case which turned on the question whether the loss of a vessel and 
its cargo occurred through negligence or through unavoidable 
casualty the court held the following questions to expert witnesses 
proper under the circumstances: 


“How far do you consider the miscalculation of distance on the sea a 
danger of the sea or navigation, or a danger peculiar to the sea?” 


“Is the danger of miscalculating distance at such a point as this 
Kokoiki point, under the circumstances in the supposed case, such 
as to have misled mariners of undisputed skill and experience?” 


“With rocks projecting out from the land, submerged rocks projecting 
out from the land. Supposing the steamer Likelike to be approach- 
ing the coast of Hawaii at night on her way from the lower end 
of Maui to Kukaiau and heading towards the point known as 
Kokoiki, about a mile above Honoipu and about one-eighth of a 
mile above the Upolo point; that there was no moon and the sky 
was overcast; that the steamer was making about seven knots 
an hour under steam and sail with a fair trade wind breeze well 
to the north; that there was an unusually mild surf that night so 
that it could not be seen or heard in time to prevent the steamer 
from going too near the land; that the captain was in command 
watching for the land ahead, in his proper position, the outiine 
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of the Kohala hills being in sight, and the captain misjudged his 
distance from land and went ashore on submerged rocks projecting 
off said point; that the captain came on deck and took command 
when the vessel was four or five miles off,—judged to be four miles 
off the land; Do you know of any precaution that he ought to have 
taken, or that—I will put it in this way: Do you know of any pre- 
caution that an ordinarily prudent and careful captain would have 
taken that he did not take in approaching the land?” 


An instruction need not be given in the form requested if substantia‘ly 
given in another form. 


OPINION OF THE COURT BY FREAR, J. 


This is an action of assumpsit to recover of defendant, a 
common carrier, $4,966.58 and interest, for the loss of plaintiff’s 
goods shipped on defendant’s steamer “Likelike” from Honolulu 
for Laupahoehoe, Hawaii, on the 19th of last April. The case 
was tried before a jury, which found for defendant, and is now 
brought here on plaintiff’s exceptions to the admission, against 
plaintiff’s objection, of certain testimony of expert witnesses 
and to the refusal of the presiding Judge to give to the jury an 
instruction requested by the plaintiff. 

In the absence of a stipulation to the contrary, a common 
carrier is an insurer against the loss of goods he undertakes to 
carry, unless such loss occurs by act of God, or of the public 
enemy, or of the owner of the goods. But by stipulation he 
may be exempted from liability for loss from other causes, ex- 
cept his own or his servants’ acts or negligence. In this case the 
defendant had thus been exempted by the express langnage of 
its shipping receipt, which was accepted by the plaintiff, against 
losses that might occur from various other causes, among which 
were “disasters or dangers of the sea,” and “unavoidable 
casualty.” The case turned on the question whether the loss 
was caused by a “danger of the sea” or “unavoidable casualty,” 
or through negligence principally on the part of the Captain and 
First Officer of the steamer. 

The loss of the goods occurred through the loss of the steamer, 
which ran upon submerged rocks off Kokoiki point, a little above 
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Upolo point, on the coast of Kohala, Hawaii, and became a total 
wreck. The steamer at the time was making the run from the 
leeward side of Maui across the Hawaii channel to the windward 
side of Hawaii. It is customary in making this run, not to 
head directly for the windward side of Hawaii, but to make for 
the coast of Kohala and then when near the coast to alter the 
course and run up along the coast. The object is to avoid head 
winds and waves. On this occasion the channel had been crossed 
and the steamer was in the act of turning to run up the coast 
when she struck. This was at night. The sky was somewhat 
overcast; some stars were visible but there was no moon. The 
wind was light, and the sea comparatively calm. The land for 
which the steamer had been heading was high inland but sloped 
towards the shore. 

The defense was that the Captain miscalculated the distance 
of the steamer from the shore; that the calculation of distance 
at sea is peculiarly difficult, and especially under the circum- 
stances of this case; that such calculation is a matter of judg- 
ment as well as of eye sight; that competent captains are likely 
to be deceived and to miscalculate distances under circumstances 
similar to those involved in this case, even when exercising proper 
care and prudence; that the Captain in command in this instance 
wes competent; and that he was misled by appearances and 
through no want of proper care on his part. 

The defendant introduced a number of expert witnesses, sea 
captains of long experience both elsewhere and about these 
islands, and familiar with the sea and coast in question, several 
of whom had commanded the steamer in question. One of these 
witnesses was asked, “How far do you consider the miscalculation 
of distance on the sea a danger of the sea or navigation, or a 
danger peculiar to the sea? To this question objection was made 
on the ground that to allow the witness to answer it would be to 
allow him to usurp the functions of the jury. This objection 
seems to have been based either on the theory that the witness 
was called upon to say whether miscalculation of distance at sex 
is a “peril” or “danger of the sea” under all circumstances as 
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matter of law, or else on the theory that the witness was asked 
to say whether the miscalculation in question under the particular 
circumstances of this case was a “danger of the sea,” so as to con- 
stitute a good defense. It is evident from the explanation made 
at the time by counsel who asked the question as well as by the 
subsequent examination of the witness that the question was not 
asked for either of these purposes. The words “danger of the 
sea” were not used in a technical sense in the question. The 
object was to show that the difficulty of calculating distance 
is in general and as matter of fact much greater at sea than upon 
land. This was a point upon which those who have had ex- 
perience upon the sea are peculiarly competent to judge. The 
object was not to show that in the opinion of the witness the loss 
occurred from one of the causes excepted in the shipping receipt, 
but to show a certain fact within the witness’ knowledge as an 
expert which would tend to show with other facts that the loss 
did not occur through the negligence of the Captain or might 
have occurred without negligence on his part. The question, 
so understood, as it evidently was by the court and must have 
been by the jury, was within the class of questions that may be 
asked of expert witnesses. 

Another question asked the same witness was this: “Is the 
danger of miscalculating distance at such a point as this Kokoiki 
point, under the circumstances in the supposed case, such as to 
have misled mariners of undisputed skill and experience?” 
Objection was made to this question on the ground that it was 
too vague. In the first place counsel contends that it was vague 
in the use of the words “under the circumstances of the sup- 
posed case,” He contends that many hypothetical instances had 
been mentioned and that it was impossible to say which were 
and which were not meant. We find that only one hypothetical 
ease had been put and that had been stated twice to this wit- 
ness shortly before the question was put to him. It was un- 
necessary to repeat it again so soon. There could have been no 
misunderstanding on this point. It is contended, secondly, that 
the words “such as to have misled mariners of undisputed skill 
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and experience” are vague in that they may mean “such as might 
have misled” or “such as would have misled.” The question was 
evidently intended and understood in the former sense. That is 
the more natural of these constructions, and in meeting the ob- 
‘jection counsel explained that the question was of the character 
of the following question which had already been asked without 
objection, namely, “Is the fact that a captain has misjudged 
his distance from land at sea necessarily proof of negligence?” 
I! is further contended that, construed in this sense, the question 
was improper on the ground that to allow it would be to allow 
the witness to usurp the functions of the jury. The trial judge 
sustained all objections to questions which called for an opinion 
upon the conflicting evidence in the case or upon the general 
merits of the case. He allowed the witness in question to state 
whether in his opinion, as an expert, upon certain facts stated 
hypothetically and which there was evidence to support, the 
difficulty in calculating distance from the land was such that a 
competent captain exercising proper care, might have been de- 
ceived. In McArthur v. Sears, 21 Wend. 190, cited by plain- 
tiff’s counsel, the master of the steamboat had mistaken a light 
upon a stranded vessel for a light usually exhibited by the 
keeper of a beacon light, in consequence whereof the steamboat. 
was stranded and the goods jettisoned. Evidence was introduced. 
as in the present case, to prove that the master was competent and 
that the most prudent master might have run his boat. ashore 
under the circumstances. The Supreme Court said that the evi- 
dence strongly tended to free the master from all charge of 
neglect and that so far it was material, if the loss had depended 
wholly on natural causes, but held that the evidence was inad- 
missible because there was such an admixture of human means 
as tọ vitiate the defense that the accident occurred by act of 
God, and there was no exception of “dangers of navigation,” 
&c., in the bill of lading. In other words the defendant stood 
chargeable at common law without qualification, and the court 
held the evidence inadmissible on that ground but apparently 
thought it would have been admissible if there had been an ex- 
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ception in the bill of lading, as in the present case. In The 
Juniata Paton, 1 Biss. 15, the master mistook a light on shore 
for the pier-light and, as in the present case, did not discover 
his mistake until just before the vessel struck. The bill of lading 
contained the words “dangers of navigation excepted” and the 
court distinguished the case from McArthur v. Sears, supra, 
on that account. In Western Ins. Co. v. Toban, 32 Oh. St. TT. 
in which a steamboat was lost on the river, having suddenly 
sprung a leak from an unknown cause, it was held prover to ask 
expert witnesses, “whether good, seaworthy steamers, properly 
laden, do or do not sometimes receive serious injuries to their 
kulls, which are not known at the time to be such by the 
officers and crew, and which do not for some reason at once fully 
develop themselves, but which finally cause them to leak serious- 
ly, and to sink unless the leak can be controlled by the pumps 
or found and stopped.” Further comment upon this question 
will be unnecessary in view of what we shall say upon the next 
question. 

The following question was put to another expert witness: 
“With rocks projecting out from the land, submerged rocks pro- 
jecting out from the land. Supposing the steamer Likelike to 
he approaching the coast of Hawaii at night on her way from the 
Icwer end of Maui to Kukaiau and heading towards the point 
known as Kokoiki, about a mile above Honoipu and about one- 
eighth of a mile above the Upolo point; that there was no moon 
and the sky was overcast: that the steamer was making about 
seven knots an hour under steam and sail with a fair trade wind 
breeze well to the north; that there was an unusually mild surf 
that night so that it could not be seen or heard in time to pre- 
vent the steamer from going too near the land; that the Captain 
was in command watching for the land ahead, in his proper posi- 
tion, the outline of the Kohala hills being in sight, and the 
Captain misjudged his distance from land and went ashore on 
submerged rocks projecting off said point; that the captain came 
on deck and took command when the vessel was four or five miles 
off,—judged to be four or five miles off the land; do vou know of 


LAUPAHOEHOE S. CO. v. WILDER S. S. CO. 267 


any precaution that he ought to have taken that he did not take; 
do you know of any precaution that he ought to have taken, or 
that—I will put it this way: Do you know of any precaution 
that an ordinarily prudent. and careful captain would have taken 
that he did not take in approaching the land?” 

It is urged that this question is fatally defective in its state- 
ment or hypothesis “that there was an unusually mild surf that 
night so that it could not be seen or heard in time to prevent 
the steamer from going too near the land.” There was evidence 
tending to show such a condition of the surf. It is true, as 
argued, that.if the steamer had been going at a very slow rate 
und without sail, no one could say whether the surf might not 
have been heard. But the question contained a statement of 
the rate at which the steamer was going and that she was under 
steam and sail and the statement in regard to the surf was made 
with reference to the statement in regard to the rate of speed 
and manner of propulsion of the steamer, and whether the rate 
of speed and method of propulsion were proper under the cir- 
cumstances was involved in the question. It is urged, secondly, 
that the question was defective in not stating the danger of 
approaching Upolo point due to variable winds, shifting currents, 
and the difficulty in making out the low-lying land in front of 
higher land. As to the difficulty in making out low lying land 
in front of higher land, and with reference to this particular point 
of land with which he was familiar, the witness had just been 
examined, and therefore the statement in the hypothetical case 
that the steamer was approaching this point was all that was 
necessary. As to winds and currents, not only was the witness 
familiar with these, but it was the contention of the counsel who 
put the question that the danger from these was no greater at 
this point than at any other point and there was evidence to 
sustain such contention. It is further urged that it is objection- 
able to ask whether a person is negligent or whether he omitted 
anything that ought to have been done. To have asked the 
Captain himself whether he was negligent in any respect or to 
have asked a witness who was present at the disaster whether the 
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Captain was negligent in any respect, or to have asked an expert 
whether on all the evidence in the case the Captain was in his 
opinion negligent might have been improper. But to ask an 
expert his opinion in a proper case, upon a hypothetical case, 
stating what there is evidence to support and substantially all 
that counsel relies upon, is proper. No doubt the questions now 
under consideration might have been improved in form. But the 
trial Judge apparently kept the correct principles in mind and 
something must be left to his discretion, and from the entire 
testimony we cannot see that the plaintiff was in any way pre- 
judiced by the form of the questions objected to in this case. 

In Transportation Line v. Hope, 95 U. S. 297, which was an 
action for the loss of a barge and her cargo while being towed 
by defendant through Long Island Sound, an expert was asked: 
“With your experience, would it be safe or prudent for a tug- 
boat on Cheaspeake Bay, or any other wide water, to tug three 
boats abreast, with a high wind?’ The Supreme Court of the 
United States held the question proper. 

In Union Insurance Co. v. Smith, 124 U. S. 405, the shaft 
of a tug having broken in Lake Huron, the issue was whether her 
master exercised proper care in having her towed to Cleveland, 
her home port, over Lake Erie in which she sank, instead of hav- 
ing her repaired at Port Huron or Detroit. The court held it 
proper to ask experts whether under the circumstances it was 
good seamanship and prudent to bring the tug through to 
Cleveland. 

In Propeller Niagara v. Cordes, 21 How. 7, the propeller, 
put into Presque Isle at night, in a storm, on Lake Huron, for 
shelter, and was there stranded. Experts were allowed to testify 
whether under the circumstances it was good seamanship to 
put into the harbor and whether, after the vessel got inside, the 
master took such precautionary steps as amounted to ordinary 
prudence. 

In Hill v. Sturgeon, 28 Mo. 328, an action for the value 
of goods shipped, the steamer and barge towed by the steamer, 
while running up the Mississippi river at night, sheered against 
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a bank so as to force in the side of the barge and cause her to 
sink. It was held competent to ask an expert whether it was 
proper to suffer the person at the helm, a mere steersman, to 
pilot the boat at the time and place of the accident. 

In Hayward v. Knapp, 23 Minn. 430, experts were allowed 
to testify as to whether the place where a brail of logs was 
moored was a safe place. 

These cases show how far many courts have gone in admit- 
ting expert testimony in nautical matters. Some of them went 
further than the trial court went in this case. No doubt it is 
best, as has often been said, not to extend the cases in which 
expert testimony may be admitted or the classes of questions 
that may be put to expert witnesses. Much must depend on the 
circumstances of each case. In the present instance the plaintiff's 
case was so general that the defendant could not very well avoid 
putting some rather general questions to expert witnesses. 

An exception was taken to the refusal of the trial Judge to 
instruct the jury, as requested by the plaintiff that, “It is against 
public policy to permit a common carrier to stipulate for exemp- 
tion from the effects of the negligence of himself or his servants, 
and therefore if the loss in this case was occasioned by the 
negligence of the defendant or its servants, the plaintiff is en- 
titled to recover of the defendant the full value of its goods and 
interest from date of demand.” 

The case was tried mainly on the theory that the negligence, 
if any, was on the part of the Captain or First Officer, but there 
was some question raised as to whether the Company itself was 
not negligent in not having a sufficient supply of coal on board 
to enable its steamers to avoid coasts by steaming against head 
winds and waves, or in not having a sufficient number of vessels 
to do the business and yet take the requisite time to slow down 
when approaching coasts, &c., and the main argument in support 
of this instruction is that it covers the case of negligence on 
the part of the defendant itself as well as on the part of its 
servants. But, although the defendant did not claim to be 
exempt from liability for its negligence, if any, as distinguished 
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from the negligence of those in actual charge of the steamer 
at the time, yet the substance of the instruction now in question 
was in fact given in the form of another instruction requested 
by the plaintiff as follows: “The law imposed upon defendant, 
as a common carrier, the public duty of seeing to it that every 
reasonable and proper precaution was taken to prevent loss and 
if the loss resulted from any failure in this regard, the defendant 
is liable.” An instruction need not be given in the form re- 
quested if substantially given in another form and substantially 
the same statement need not be repeated in different forms. 

The exceptions are overruled. 

A. S. Hartwell, for plaintiff. 


Kinney & Ballou, for defendant. 


YONG DEN v. H. R. HITCHCOCK. 
APPEAL FROM Disrrict Court or Honorvio. 
Svsmirrep Decemper 28, 1897. Dece Janvary 8, 1898. 


Jupp, C.J., Frear anp Wuitine, JJ. 


The rule that each of several counts must be complete in itself is not 
violated where promises are alleged in several counts and breaches 
of all the promises are alleged in a separate paragraph at the end 
of the complaint. 


Allegations that a police officer took a sum of money from the person 
of the plaintiff and placed the sum under the control of the de- 
fendant, his official superior and Deputy Marshal, in consideration 
whereof the defendant promised the plaintiff to pay the same, do 
not show a cause of action against the defendant officially. 

Where money is taken tortiously from a person, he may waive the 
tort and sue in assumpsit. 


OPINION OF THE COURT BY FREAR, J. 


This is assumpsit for $25. The complaint contains three 
peragraphs. The first is a count for money had and received, 
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except that the breach is not set forth therein. The second, 
entitled “Second Count,” sets forth more particularly how the 
money was received, namely, by being taken from the plain- 
tiff’s person by a policeman and by him placed in the control of 
his official superior and Deputy Marshal, the defendant. This 
paragraph also does not set forth a breach of the promise alleged 
therein. The third paragraph sets forth that the defendant “not 
regarding his said several promises and undertakings has not 
paid the said several sums of money, or either of them,” ete. 

The defendant demurred upon the following grounds: 

“1, That complaint does not state a cause of action. 

“2, That it appears by the complaint that defendant received 
the moneys alleged in his capacity as Deputy Marshal and is 
sued individually. 

“3. That the action is improperly brought in assumpsit.” 

The District Magistrate sustained the demurrer and the plain- 
tiff appealed to this court. 

If either count is good, the demurrer should have been over- 
ruled. In our opinion neither count is shown to be bad. 

The objection to the first count is that it is incomplete in that 
it does not show a breach. But a breach is shown, namely, in 
the third paragraph of the complaint. This is a separate para- 
graph and was intended to apply to both counts, as is evident 
from the expressions, “several promises and undertakings,” 
“several sums” and “either of them.” 

The objection to the second count is that it shows a cause 
of action against the defendant in his official capacity only, while 
he is sued individually. There is nothing to show that the 
defendant rightfully received and retained the money in his 
official capacity or that he was bound or entitled to hold it or 
account for it as a government realization or otherwise. It is 
shown that he received it through a subordinate who took it 
from the plaintiff and that in consideration thereof he promised 
the plaintiff to pay it. The allegations that defendant was and 
is Deputy Marshal and that he received the money through a 
police officer are immaterial. 
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The action was properly brought in assumpsit. Ifa tort was 
committed, the plaintiff might waive it and bring assumpsit. 

The judgment appealed from is reversed and the case remitted 
to the District Court for such further proceedings as may be 
proper. i 

L. A. Dickey for plaintiff. 

C. Creighton for defendant. 


MRS. MARY C. ALDRICH et al. v. MRS. P. E. HASSIN- 
GER et al. 


APPEAL FROM Crrcorr Jupeer, First Crecorr. 
Susmitrep January 11, 1898. Derecmzp January 11, 1898. 


Jupp, C.J., WHITING, J., AND CIRCUIT JUDGE PERRY, IN PLACE 
oF FREAR, J., DISQUALIFIED. 


Decree vacated and the bill remanded to a Circuit Judge of the First 
Circuit with leave to plaintiffs to make such amendments as they 
may be advised, and for such further proceedings as may be neces- 
sary. 


OPINION OF THE COURT, BY JUDD, C.J. 


This is a bill of revivor, to bring to a termination an old case in 
equity to declare a trust against one W. James Smith under a 
deed conveying land made by one Martha C. Swinton. The 
testimony had all been taken and, owing to the resignation of 
the judge who heard it, had not been decided. In pursuance 
of the bill of revivor the case was brought before Circuit Judge 
Carter on the previously taken evidence, who heard and decided 
it in October last. It was then brought to this court by appeal 
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from the decree which ordered a conveyance of the land in con- 
troversy to be executed by Priscilla Hassinger, Henrietta Ross. 
and Annie H. Turtoh (heirs of W. J. Smith then deceased) to. 
the petitioners Mary ©. Aldrich, Helen B. King, Douglas K. 
Brown and Norman Brown. 

In the bill of revivor the plaintiffs named in the caption are 
“Mary C. Aldrich, Helen B. King, Harriet N. Brown, Henry 
S. Swinton, Charles E. S. Swinton, Helen M. Seal, Douglas K: 
Brown and Norman Brown by William C. King their next 
friend.” The bill is signed “W. C. King,” and the jurat is 
signed “W. C. King.” 

On the case coming before us Messrs. C. Creighton and A. 
Rosa moved that they be allowed to enter an appearance for 
Douglas K. Brown as he is no longer a minor; and on this 
being allowed he filed a special plea as follows: “And now 
comes Douglas Brown who heretofore at the institution of this 
action was a minor and was made a party plaintiff by his guard- 
ian ad litem W. C. King, and interposes this special plea and 
motion specifically reserving to himself all rights and privileges 
herein and to the property involved in this action and says: 
That at the time of the commencement of this suit he was a 
minor and has since become of legal age; that the allegation 
in the plaintiffs’ bill herein in which he is described as a nephew 
of Martha Swinton, deceased, is not true as he claims and 
alleges to the best of his knowledge, information and belief 
that he is the son of said Martha Swinton and her sole heir at 
law. That the said Martha Swinton died intestate and as such 
sole heir at law he is entitled to the whole of the estate real, 
personal and mixed of which said Martha Swinton died pos- 
sesccd and seized. That he does not consent to be a party plain- 
tiff herein and asks that his name may be stricken from the 
record as plaintiff.” 

An answer to this plea was filed by the other plaintiffs set- 
ting up laches of D. K. Brown and other matters. Objections 
were also made to the caption and verification of the bill of 
revivor. 

18 


274 JANUARY, 1898. 


We hold that the bill of revivor is defective for want of 
signatures thereto, that, while it purports in its caption and 
introduction to be brought by eight persons as plaintiffs, in 
fact none of said alleged plaintiffs, except W. C. King, have 
signed it either in person, or by counsel, or by the next friend, 
that owing to this defect Douglas K. Brown has never been a 
party plaintiff in the suit of revivor, although the bill of revivor 
in its caption and body purports to name him as such, and that 
for this reason and also because of the matters alleged in his 
special plea, his name should be stricken from the record as a 
party plaintiff, and further that the decree appealed from should 
be vacated, and the bill remanded to a Judge of the Circuit 
Court for such amendment as plaintiffs may be advised to make 
and such further proceedings as may be necessary. 

Kinney & Ballou for all plaintiffs but Douglas K. Brown. 

C. Creighton and A. Rosa for Douglas K. Brown. 

W. O. Smith for Mrs. Hassinger. 

C. Brown for Mrs. Turton. 

A. G. M. Robertson for the other defendants. 
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KANEOHE RANCH COMPANY, Limited, » AH ON. 
Exorptions rrom Circuit Court, Frest Crecurr. 
Supsitrep December 28,1897. Drcwnep January 13, 1898. 


Jupp, C.J., Frear anp Wuirine, JJ. 


A title to an easement is a title to real estate within the meaning of 
Sec. 1119, Civ. L., which provides that District Courts “shall not 
take cognizance of actions in which the titie to real estate shall 
come in question.” 


In such case the action may be brought in the Circuit Court without 
respect to the amount in controversy. 


OPINION OF THE COURT BY FREAR, J. 


This is an action of trespass quare clausum fregit. It was 
begun in the District Court of Koolaupoko, Oahu. The defen- 
dant pleaded to the jurisdiction that the title to real estate was 
in question, namely, a title to an easement,—a water right, in 
the maintenance of which he claims the acts complained of 
were done. The District Magistrate overruled the plea, enter- 
tained jurisdiction and found for the plaintiff in the sum of 
$30 damages. Defendant appealed to the Circuit Court where 
the plea was sustained, and the plaintiff now brings the case 
here on exceptions to this ruling. The question is whether a 
title to an easement is a title to real estate within the meaning 
of the statute (Civ. L., Sec. 1119) which provides that District 
Courts “shall not have cognizance of real actions, nor actions 
in which the title to real estate shall come in question.” 

“Real estate” includes lands, tenements and hereditaments. 
An easement is a hereditament, though incorporeal. It is there- 
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fore real estate; and the title to an easement is a title to real 
estate. Neither the reason nor the language of the statute 
would confine its operation to cases in which the ownership of 
the tangible or corporeal land itself is involved nor to cases in 
which the title brought in question might be the basis of an 
action of ejectment. Titles to easements are held to be within 
the meaning of similar statutes elsewhere. Stoppenbach v. 
Zohriaut, 21 Wis. 385; Striker v. Mott, 6 Wend. 465; Hawk 
v. Segraves, 34 N. J. L. 355; Osborne v. Butcher, 26 N. J. 
L. 308; Randolph v. Montfort, 16 N. J. L. 226. In Ward 
v. Kamanaoulu, 9 Haw. 619, the Court found it unnecessary 
to pass upon this question, though raised in argument. 

Even though the damages claimed should be less than fifty 
dollars, in which case the District Court would ordinarily have 
exclusive jurisdiction, still, if the District Court is ousted of 
jurisdiction by a plea of title to real estate, action may be 
brought in the Circuit Court (Sec. 1144, Subd. 4, Civ. L.) 
and the party would not be remediless, as argued by counsel. 

The exceptions are overruled. 

C. Brown for plaintiff. 


J. A. Magoon for defendant. 


CANARIO r. SERRAO. 277 


J. S. CANARIO et al. v. JOSE G. SERRAO et a’. 
ÅPPEAL FROM Crecvir JupcEr, Fourtn Circum. 
Supsirrep DecemBer 22,1897. Decipep January 13, 1898. 


Jupp, C.J., Frrar anp Warma, JJ. 


1. On Quo Warranto proceedings the Court has the power to order 
on a proper showing, an election of officers of a corporation, to be 
held on a day certain though differing from the day fixed by the 
by-laws for the annual election of officers, 


2. The Court has no power to adjudge void the stock of a person not 
a party to the proceedings, 


OPINION OF THE COURT BY JUDD, C. J. 


This case was submitted to us on briefs. It differs from 
statutory appeals in equity, in that the appeal is taken “solely 
upon points of law,” and no evidence is sent up. The record of 
the case in which this appeal arises is in the Circuit Court, 
Fourth Cireuit. 

The points of law submitted are upon two questions decided 
by the Circuit Judge from which the defendants appeal. 

1. The Court ordered an election (of the officers of the 
corporation) to be held by the Hilo Portugnese Sugar Mill Com- 
pany on a certain date. 

2. The court declared the three shares of stock held by Nuno 
Fernandez to be null and void, and not to be counted at the 
coming election. 

The original action was a petition for a writ of Quo 'Warranto 
raising the validity of a certain election of officers of the cor- 
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poration in question. On appeal to this Court we decided on 
March 17, 1897, 11 Haw. 22, that the Circuit Judge had the 
power to order a new election and directed him to proceed with 
the case. He did so and ordered, on June 22, 1897, an election 
to be held on the 17th of July thereafter. We find no reason 
for holding that this order was wrong. The Circuit Judge had 
held that the election was invalid and this finding was sustained 
by this Court and there remained nothing further but to order 
a new election and to fix a date for it. We therefore dismiss the 
appeal on the first point. 

We infer from the meagre papers sent up that no election was 
held on the 17th July, it being considered that the appeal of 
defendants suspended the election. Reference to our decision 
shows that the by-laws of the corporation provide that the an- 
nual election of officers be held on the 15th January of each 
year. We presume that the corporation were advised to comply 
with this by-law and give the requisite notices and to hold the 
election on the 15th January, irrespective of this litigation. Tf, 
however, this was not done, it will be in the power of the 
Circuit Judge to fix a further date for the election. 

On the second point, we hold that the Circuit Judge had no 
power to find as follows: That “the sale of the three shares of 
the capital stock of the Hilo Portuguese Sugar Mill Company, 
Limited, purported to have been sold to Nuno Fernandez, num- 
bered 60, 61 and 62 was in violation of the by-laws of the said 
Hilo Portuguese Sugar Mill Company, Limited, and therefore 
void and of no force or effect. J further find from the evidence 
that such sale was made and the shares purchased by Nuno 
Fernandez with due notice. It is therefore ordered and ad- 
judged by this Court that the said shares of stock numbered 
60, 61 and 62, of the Hilo Portuguese Sugar Mill Company, 
Limited, so sold as aforesaid be not counted at the coming elec- 
tion as heretofore ordered.” 

The illegality of the sale of the stock to Nuno Fernandez 
could not be enquired into and his stock declared void without 
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making him a party to the proceedings. The person whose 
name is registered as the owner of the stock on the transfer 
book or other books of the corporation is entitled to vote the 
stock. Cook on Stock, &., §611. If Nuno Fernandez is not 
in this position he cannot vote the stock. 

For the reason then that Fernandez is not a party to these 
proceedings the Circuit Judge was without authority to make 
the order that he did. This part of the order is vacated, and 
the second part of defendants’ appeal is sustained. Costs 
divided. 

The case is remitted to the Circuit Court Fourth Circuit for 
further proceedings if necessary. 

G. F. Little for plaintiffs. 

Hitchcock & Wise and F. M. Wakefield for defendent-appel- 
lant. 


IN THE MATTER OF THE APPLICATION OF AHIN 
BY L. A. DICKEY HIS NEXT FRIEND, FOR A 
WRIT OF MANDAMUS. 


ORIGINAL. 
SUBMITTED DECEMBER 29,1897. Dercipep January 14, 1898. 


Jupp, C.J., Frear ano Wuitine, JJ. 


A District Magistrate may permit a next friend to bring an action 
for an infant in his court. 


OPINION OF THE COURT BY FREAR, J. 


The petitioner, Ahin an infant by Lyle A. Dickey his next 
friend, brought two suits in the District Court of Honolulu. 
The Magistrate issued summons in each case in the usual form 
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signed by himself. Upon the return day, said Ahin and said 
Dickey being present, the defendant in the two cases, one Tai 
On, asked for a continuance for one week which the Magistrate 
granted. On the day to which the cases were continued, Ahin 
and Dickey being present, the Magistrate of his own motion 
and without any claim or finding that the suits were not for the 
best interests of said Ahin or that they were instituted without 
his consent or that said Dickey was not a fit person to bring them, 
declined to hear and determine them, on the ground that said 
Dickey was not duly authorized to act therein as next friend. 

A peremptory writ of mandamus is prayed for, commanding 
the Magistrate to hear and determine the actions. 

The main contention of the Magistrate is that a District Magis- 
trate has no authority to permit an action to be brought in his 
court for an infant by his next friend; and that such permission 
can be granted only by a Circuit Judge or Supreme Court 
Justice. 

Rule 10 of the Circuit Courts, that “No process shall issue 
on the petition of the next friend of any minor not having a 
guardian, except by leave of Court, or of a Judge thereof,” 
applies only to proceedings in the Circuit Courts or before Oir- 
cuit Judges. Even if it applied to actions in District Courts it 
would not prevent District Magistrates from granting the “leave” 
mentioned. 

Section 1962, Civ. L., provides: “Nothing in this chapter 
shall impair or affect the power of any Judge of the Supreme 
Court or Circuit Court to appoint a guardian to defend the 
interests of any minor impleaded in such Court, or interested in 
any suit or matter there pending, nor their power to appoint or 
allow any person as next friend for a minor, to commence, pro- 
secute or defend any suit in his behalf.” This is a section of the 
chapter which formerly provided for the appointment of 
guardians by Judges of the Supreme and Circuit Courts (now by 
Judges of the Circuit Courts only). Its object was not to provide 
that such Judges might appoint, or by implicatioa that no other 
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Judge or Magistrate should appoint, a guardian ad litem or 
next friend, but merely to guard against the possibility that the 
provisions for the appointment of probate guardians by the 
Supreme and Circuit Court Judges might be construed to pro- 
hibit the appointment by those Judges of guardians ad litem or 
next friends. The object was, not to grant the power of appoint- 
ing a guardian ad litem or next friend, or to confine it to certain 
Judges, but to make it clear that such power already existing 
was not intended to be taken away. 

The appointment of a guardian ad litem or a next friend 
naturally belongs to the court in which he is to act. He is re- 
garded as an officer of such court and such court may remove him 
for proper reasons and appoint another to act. We have no 
statute forbidding the appointment of a guardian ad litem or 
next friend by a District Magistrate. “The power to appoint a 
prochein ami, like the power to appoint a guardian ad litem, 
is inherent in every court, including justices of the peace.” 
Woerner, Guardianship, 64. It may be better practice to obtain 
a formal order admitting a next friend to prosecute, but this is 
not absolutely essential. It is sufficient if the court recognizes 
the next friend and does not dissent. Sick v. Mich. Aid Ass'n, 
49 Mich. 52. The main thing is to have the leave or sanction 
of the court. This may be shown by the court’s entertaining 
the action in its earlier stages, or by ordering or issuing process, 
as was done by the Magistrate in this case. Est. of Kealiiahonut, 
8 Haw. 93. The Magistrate apparently was under the impres- 
sion that the question was jurisdictional and that until the next 
friend obtained a formal appointment by the proper Court or 
Judge he could not entertain jurisdiction. Failure to obtain an 
appointment or leave, formal or informal, would be at most but 
an irregularity. Fellows v. Nwer, 18 Wend. 563; Kearney 
v. Doyle, 22 Mich. 294. 

A peremptory writ of mandamus may issue as prayed for. No 
costs to be taxed to either party. 

L. A. Dickey for applicant. 

Attorney-General W. O. Smith, contra. 


282 JANUARY, 1898. 


J. M. VIVAS v. ASWAN. 
APPEAL FROM THE Disrrict Court or Hoyo viv. 
Susmitrep January 4, 1898. Dercirpen January 14, 1898. 


Jupp, C.J., Frear anp Wuirtine, Jd. 
A judgment of non-suit is no bar to another action for the same cause. 


OPINION OF THE COURT BY WHITING, JJ. 


The plaintiff brought an action of assumpsit against defend- 
ant in the District Court. The defendant entered a plea in 
bar wherein he set up that in July, 1897, the plaintiff recovered a 
judgment against defendant Aswan in the District Court of Ho- 
nolulu for the same identical debt now sued for, and that Aswan 
appealed therefrom to the Circuit Court, and thereafter, at the 
special December term of that Court, the action came for trial 
before a jury, and after the plaintiff closed his case, the Court 
upon motion of defendant and against the objection of plain- 
tiff, ordered that the plaintiff be non-suited, which said judg- 
ment (of non-suit) is still in force and unreversed. 

The District Magistrate sustained the plea in bar and gave 
judgment for the defendant. The plaintiff appeals to this 
Court on six points of law: 


1. That the District Magistrate erred in sustaining defend- 
ant’s plea in bar. 

2. That a non-suit for variance between proof and plead- 
ings is no bar or estoppel to a subsequent suit between the 
same parties although involving in part the same facts. 
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The other four points state in different language the same 
question of whether a judgment of non-suit is a bar to subse- 
quent action between the same parties for substantially the 
same cause. 

The District Magistrate clearly erred in sustaining the plea 
in bar. The authorities hold with great unanimity that a judg- 
ment of non-suit is no bar to another action for the same cause. 


Morgan v. Bliss, 2 Mass. 111. 

Bridge v. Sumner, 1 Pick. 371. 

Ensign v. Bartholomew, 1 Met. 274. 

16 Am. & Eng. Ency. Law, 730, 747. 

Freeman on Judgments, Sec. 261. 

2 Black, Judgments, See. 699. 

This plea in bar is bad and without merit. The appeal is 
sustained and the judgment vacated and the case is remanded 
to the District Magistrate, who is directed to overrule the plea 
in bar. 

A. G. Correa and A. S. Humphreys for plaintiff. 

J. A. Magoon for defendant. 
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A. G. SERRAO v. VIRGINIA SOARES and MANOEL 
SOARES, her husband, and HILO SUGAR COMPANY, 


Garnishee. 
APPEAL FROM Circurr Court, Fourta Crecorr. 
Susmirrep DECEMBER 22, 1897. Dercipep January 19, 1898. 


Jupp, C.J., Frear anp Wura, JJ. 


A general appeal does not He in an action at law from a decision of 
a Circuit Court, jury waived. 


OPINION OF THE COURT BY WHITING, J. 


This was an action of assumpsit and was a term case in the 
Fourth Circuit Court and was heard and determined by the 
Circuit Judge, jury waived, and judgment was given for the 
plaintiff against the principal defendant and also against the 
defendant garnishee. The defendants excepted. 

The defendants filed the following notice of appeal: “The 
defendants in the above entitled cause hereby give notice that 
they will appeal to the Supreme Court * * from the decision 
rendered herein * * * * and from all and every 
part of the said decision.” 

There are no exceptions or bill of exceptions certified to this 
Court, but there is a certificate of appeal signed by the presiding 
Judge as follows: 

“Certificate of appeal. I hereby certify that on the 30th 


day of September, A. D. 1897, a decision was rendered by me 
in the above entitled cause in which I found that the defendants 
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herein were indebted to the above plaintiff in the sum of 
$338.74, debt, interest, attorney’s fees and costs of court and 
I further found that a sum of $221.43 in the hands of the above 
named Hilo Sugar Company belonged to the said plaintiff from 
which judgment the defendants herein appealed to the Supreme 
Court. I further certify that the said appeal was allowed and 
approved.” ' 


This alleged appeal is improper and presents no questions to 
be considered by this Court. The trial of this case, the parties 
having waived jury, is a trial by the Court, and the decision is 
a decision of the Court and not the decision of the Judge. 
Ahin v. Widemann, 7 Haw. 334. In such cases, all alleged 
errors must be taken advantage of by exceptions and those ex- 
ceptions be embodied in a bill of exceptions, whether they be 
on objections to evidence, rulings of law, or errors of law or 
facts in the decision. Each exception must appear clearly in 
a bill of exceptions that this Court may be properly advised of 
the point before it. A general appeal does not lie in such cases. 
In re Estate of Akahi, 9 Haw. 610. 


All assignments of error must appear on the face of the bill 
of exceptions, and none other can be heard. Kapuakela v. Iaea, 
10 Haw. 103. 


Further, a general exception to the decision is not sufficient, 
but the party excepting must in his exception specify the error 
claimed. In Fraga v. Portuguese Bencvolent Society, 10 Haw. 
128, the Court say: “An exception was taken to the decision 
and the findings of law and of fact therein. Such an exception 
is too general and indefinite to be considered. The object of 
an exception as contemplated by the statute is to bring to this 
Court a specific question of law upon which the trial Court has 
erroneously ruled to the prejudice of the party excepting, and 
not to enable the party to cast the entire case upon the Court 
for review.” 


Section 1252, Civil Laws, provides for the waiver of jury and 
trial by the Court. 
Section 1253. In such eases the Court shal] hear and decide 
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the cause, both as to the facts and the law, and its decision shall 
be rendered in writing. 

Section 1254. Any party deeming himself aggrieved by the 
decision of a Circuit Court, on a question of law, in any such 
case, may appeal therefrom to the Supreme Court, upon filing 
written notice of such appeal with the Clerk of the Circuit 
Court, within five days after the rendition of its decision. 

We do not construe these sections as allowing a general appeal; 
even if an appeal on questions of law under Section 1254 will lie 
in jury waived cases, yet those questions of law must be specified 
and put in such form that the Supreme Court may be made 
aware of the errors in law relied upon in the appeal. In the 
present case, the appellant has not set forth any questions of 
law. 

Whether or not Section 1254 is repealed by Section 1438 of 
Civil Laws, we do not now decide. In the latter section, it is 
provided that a party may allege exceptions to any opinion, 
direction, instruction, ruling or order of a judge (arising dur- 
ing trial), and the same being reduced to writing in a summary 
mode, and presented to the judge during the term or within ten 
days thereafter; or in case of procecdings in vacation as of 
the term, within ten days after such opinion, ruling, etc., such 
exceptions to be allowed and signed by the Judge. 

However no general appeal which would involve a retrial of 
the case on the facts is allowable under any of the above sections 
of the law. 

Decisions in cases triable by the Cireuit Court, which are 
heard and tried by the Judge of such Court, without a jury 
even in vacation at his chambers, do not lose their character as 
.decisions of the Circuit Court and do not become decisions of the 
Circuit Judge in chambers. Alleged errors occuring at the trial 
or in the decision may be taken advantage of by objection and 
exception, and may be brought to the Supreme Court by bill 
of exceptions, but not by a general appeal. 

The appeal is dismissed. 

G. F. Little for plaintiff. 

F. M. Wakefield for defendants. 
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REPUBLIC OF HAWAII v. PETER PEDRO. 
AppEaL FROM District Court or Hownotutv. 
Susmrrrep Decemser 27,1897. Decipep January 21, 1898. 


Jupp, C.J., Frear anp Wuirine, JJ. 


District Courts have no power to suspend sentences indefinitely. 


OPINION OF THE COURT BY JUDD, C. J. 


The essential facts of this case are as follows: The defendant, 
on the 2d February, 1897, in the District Court of Honolulu, 
G. H. De la Vergne Magistrate, plead guilty to a charge of 
assault and battery, upon his wife. The court thereupon suspend- 
ed the sentence. Thereafter defendant was arrested for a 
similar offense alleged to have been committed on the 23d 
November, and on the 26th November, he, being before the 
court on this charge, C. F. Peterson, Magistrate, was by him 
sentenced to imprisonment at hafd labor and to pay costs, on 
the charge of assault and battery to which he had pleaded guilty 
on the 2d of February, 1897. Defendant’s counsel objected in 
the lower court to the imposing of the sentence, on the ground 
(1) that the court had no power to suspend it; that by virtue 
of the indefinite suspension of the sentence, the court had lost 
jurisdiction of the case, and also (2) because defendant was 
brought into court to answer to another and subsequent offense 
without notice that he was to be sentenced upon his plea of guilty 
in the previous case. These are substantially the points of law 
raised by this appeal. 
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Upon the question whether courts have the right to suspend 
scntence for an indefinite time there is some conflict of opinion. 


It is generally conceded that courts have the power to defer 
temporarily the rendition of judgment to a subsequent day or 
term in order to allow defendant time to move for a new trial, 
or in arrest of judgment, or to take other steps involving delay 
allowed by statute or the practice of the court, or to allow time 
for the court to consider and determine the sentence to be 
imposed, or, as some express it, “for cause shown.” 21 Ency. 
Law, 1083 and 1066; Thurman v. State, 15 S. W. 84; State v. 
Ray, 50 Towa, 520; State v. Kennedy, 58 Mich, 872; State v. 
Felker, 61 Mich. 110; State v. Watson, 95 Mo. 411. But the 
right to suspend sentence or defer the rendition of sentence for 
an indefinite time, after a regular conviction has been had, is 
maintained by some courts and disputed by others. 

In our statutes there is nothing requiring specifically that 
the District Courts shall after conviction impose sentence imme- 
diately. But unless a statute or the practice of the court allow 
of delay, he must do it reasonably soon thereafter, as the statutory 
direction to the magistrate to deal with the offender according to 
law implies that punishment must follow conviction. Section 
687 of the Penal Laws (cd. of 1897) requires as follows: “In 
all criminal cases where the punishment is less than capital, the 
ecurt before whom the conviction is had shall proceed as soon 
thereafter as may be to pass sentence according to law, which 
sentence shall be recorded by the clerk, and certified to the 
marshal or his deputy in the order for imprisonment or other 
punishment, as the case may he.” 

This provision is evidently intended to apply particularly to 
courts of record. The expression “shall proceed as soon there- 
after as may be to pass sentence,” &e., would allow courts of 
record to suspend sentence to a definite time for a legal purpose, 
Init it cannot he stretched to give authority to a court to suspend 
the imposition of a sentence indefinitely. And, a fortiort, 
District Courts not heing of general jurisdiction, have not this 
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power. But the question whether District Courts can suspend 
sentence for a definite time is not raised in this case. 

Cases which sustain the doctrine that courts have not the 
power to suspend sentence after conviction indefinitely are 
People v. Brown, 54 Mich. 15; People v. Morrisette, 20 How. 
N. Y. 118; U. S. v. Wilson, 46 Fed. R. 748; People v. Black- 
burn, 23 Pac. R. 759. The argument is that the unconditional 
and indefinite suspension of a sentence, no bond or recognizance 
being required, is equivalent to a pardon of the defendant, — 
which power can only be exercised by the Executive in whom 
is the pardoning power. The State v. Abby, 43 N. J. L. 118, 
is cited as an authority for the contrary proposition. In this case 
defendant was in 1877 convicted of the offense of maintaining 
a common nuisance and the court after verdict “ordered that 
sentence be suspended on payment of costs of the prosecution so 
long as defendant shall keep the culvert complained of clear 
and unobstructed, and shall do whatever else may be necessary 
to abate the nuisance of which he stands convicted.” The 
defendant paid the costs and abated the nuisance. A subsequent 
imposition in 1880 of a sentence of imprisonment, on the ground 
that defendant did not keep the culvert clear, was held to be un- 
authorized because the order made by court in 1877 was 
tantamount to a judgment that defendant should abate the 
nuisance and pay costs and that the expression “suspending the 
sentence” was informal and did not warrant the imposition of a 
.second sentence for the same offense. 


The case mainly relied upon by the prosecution is Common- 
wealth v. Dowdican’s bail, 115 Mass. 133. In this case Gray, 
C.J., said, “It has long been a common practice in this Com- 
monwealth after a verdict of guilty in a criminal case, when the 
court is satisfied that, by reason of extenuating circumstances, 
or of the pendency of a question of law in a like case before 
a higher court, or other sufficient cause, publie justice does not 
require an immediate sentence, to order, with the consent of 
the defendant and of the attorney for the Commonwealth, and 
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upon such terms as the court in its discretion may impose, that 
the indictment may be laid on file; and this practice has been 
recognized by statute.” The statute referred to is that of 1869, 
Chap. 415, See. 60, which provides that no case shall be “laid 
on file” unless a written motion is filed setting forth the reasons 
why publie justice requires a different disposition of the case, 
supported by affidavit of the facts. 

In the case before us neither long established practice nor 
a statute justifies the “laying of a case on file,” subject to the 
court’s order to bring up the case for judgment. 

In a later case, Commonwealth v. Maloney, 145 Mass. 205, 
in a trial justice’s court, the defendant plead guilty, on June 26, 
1886, to a charge and the case was “continued for sentence” to 
August 7, 1886, at which time the cause was continued nisi 
upon payment of costs by the defendant to be again called up for 
sentence upon notice to the defendant.” On October 6, 1886, 
upon notice to the defendant the case was called up for sentence, 
and continued to October 16, 1886, when the defendant was 
sentenced. He appealed from the sentence. The court held 
that he was not amenable to sentence by the trial justice, and 
said inter alia: “The indefinite postponement of a case before 
it is, in effect, the indefinite postponement of the court.” ‘He 
has no jurisdiction to suspend and revive at his will, a case and 
court before him.” The statute allowed a trial justice to post- 
pone a sentence by a continuance for ten days; and the court 
said there was “nothing in the statute which gave a trial justice 
authority to settle a criminal case before him by receiving the 
costs from the defendant, and discharging him without judgment 
and without a continuance, on his agreement to present himself 
for sentence at any future time on notice. Apart from the abuse 
to which such a power would be liable the functions and course 
of proceeding of justices of the peace in regard to offenders 
prescribed by statute show that it was never intended that they 
should have the general power of putting the prisoner convicted 
before them on probation by indefinitely holding the conviction 
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over him, as is done in higher courts by putting the indictment 
‘on file” ” 


In favor of the power to indefinitely postpone sentence is 
State v. Crook, reported in 29 L. R. A. 260 (N. C.). The 
court said, “the practice of making an order where parties are 
convicted or submit on a criminal charge, that the judgment 
be suspended upon the payment of the costs is one that seems to 
be somewhat peculiar to our own courts; but it must be admitted 
that its adoption has proved very salutary, both in bringing about 
the reformation of petty offenders and in the suppression espec- 
ially of certain classes of offenses. The exercise of this discre- 
tionary power has not heretofore been questioned and the bene- 
ficial effects of its judicious use have been made so as to commend 
it both to the judges and the people. We search in vain for 
direct authority from the courts of other States to aid us in deter- 
mining the precise meaning of such orders, because it has not 
been the practice to make them elsewhere in this way.” 

The strongest case in favor of the power to indefinitely post- 
pone sentence is People ex rel. Forsyth v. Court of Sessions, 
141 N. Y. 288 (1894) where it was held that “a statute which 
in terms authorizes courts of criminal jurisdiction to suspend 
sentence in certain cases after conviction, is not violative of the 
State Constitution giving the governor the power to grant re- 
prieves and pardons.” This court says in its decision that 
Supreme Courts of criminal jurisdiction have by the common 
law the inherent authority to suspend sentence. But this case 
does not touch upon the question whether justices’ courts have 
this power. 

Against the power discussed here is U. 8. v. Wilson, 46 Fed. 
R. 748, where Judge Beatty of the U. S. Circuit Court held that 
courts have no power to suspend sentences except for short 
periods pending the determination of other motions or con- 
siderations arising in the cause after verdict. When the court 
has by order indefinitely suspended sentence, it cannot thereafter 
and especially at a subsequent term, revoke such order and 
proceed to judgment by sentencing the prisoner. 
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In re Webb, 89 Wis. 354 (1895), the court imposed a sentence 
and directed that in case the fine was paid forthwith the execution 
of the sentence of imprisonment “be suspended until the further 
order of the court.” Held to be without authority. To the 
same effect is State v. Voss, 80 Iowa 467. 

We observe that our statute that exceptions duly taken sus- 
pend the execution of a sentence obviates in most cases the 
mecessity of the suspension of a sentence for even a definite 
time. 

As we have said the authorities are abundant that a court of 
record for good cause shown may suspend the rendition of a 
sentence to the next or a succeeding term of court. This would 
not apply to a District Court which has no terms but goes into 
session whenever cases are brought before it. It is a “temporary 
court for each case.” 

We therefore hold that the District Magistrate had no power 
tə suspend the sentence indefinitely and had lost jurisdiction of 
the case, and consequently the imposition of the sentence in 
November was void. It does not become necessary to pass upon 
the second point. 


Appeal sustained, and defendant discharged. 
E. P. Dole, Dep. Atty. Gen’l, for prosecution. 
J. T. De Bolt for defendant. 
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REP. HAW. v. KAPEA. 


REPUBLIC OF HAWAII e. KAPEA, KAIO and UPAPA. 


Exorrrioss rrom Crrevrr Courr, Frrsr Crrcurr. 


Supwirreo Jaxrary 11, 1898. Decipep Fesrvary 3, 1898. 


1, 


Jeon, C.J., Frear aso Wartixe, JJ. 


Special terms of the Circuit Court when called in pursuance of 
and in accordance with the statute, have jurisdiction to try ail in- 
dictments presented, whether presented at a previous regular term 
or not and though the accused had been committed to be tried at 
aterm subsequent to the special term. District Magistrates should 
commit accused for trial at the “next term” of the Circuit Court 
and not designate the date of the term. 


An indictment for murder in the first degree describing the 
offense is not fatally defective because in its conclusion it does not 
name the deceased. J 


Where a cause has been tried by an impartial jury, the disallow- 
ance of a juror for a cause of questionable sufficiency is not ground 
for reversal; nor when a juror once accepted is thereafter challenged 
peremptorily; nor when once accepted he is recalled to answer ques- 
tions suggested either by the juror himself or from the examination 
of other jurors, and is thereafter challenged peremptorily or ex- 
cluded by the court, provided the jury is not sworn and no evidence 
has been taken. 


It is not reversible error for the court to decline to order the 
marshal to allow counsel for defense to have a private interview 
with certain witnesses for the prosecution who are in custody of 
the marshal held under a statutory commitment. 


Questions on the redirect may be allowed in the discretion of the 
court to enable the witness to make his meaning clear, though not 
directly connected with any matter brought out on the cross ex- 
amination, the witness having admitted that he had told some 
untruths in his previous testimony. 
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6. 


10. 


Where evidence has been introduced on behalf of the defense with- 
out objection and undisputed by the prosecution, showing the com- 
mission of larceny by a witness for the prosecution of the goods 
of one of the family of defendants and the demand of a certain 
sum of money to stop prosecution was paid by the said witness, it 
is harmless error to forbid further evidence on the facts of the 
larceny, there being no express proof of ill will or bias on the 
part of the witness towards or against the owner of the goods 
stolen. 


Admission of a defendant that he opposed and forbade the com- 
mission of a murder is admissible as evidence of his knowledge of 
the intention to commit the murder. 


On the trial of a person for the offense of murder in the first 
degree, where there is no evidence upon which the jury can find 
the defendant guilty of an offense of a lesser degree than the one 
charged, it is not error to charge the jury that if they believed 
the evidence of the prosecution they should find the defendant guilty 
of murder in the first degree or not guilty if they disbelieved the 
evidence. 


By statute questions of law are for the court and the instructions 
of the court in relation to the law are binding on the jury. (Chap. 
57, Sec. 4, Laws of 1892.) 


The statute (Page 250, Penal Laws) requires that in a capital case 
at least forty-eight hours shall intervene between a verdict of 
guilty and the sentence. The term of the court would expire by 
limitation within forty-eight hours after verdict. Held, it was not 
error to postpone the rendition of sentence to the next term of the 
court. ` 


OPINION OF THE COURT BY JUDD, C. J. 


One of the exceptions in this case is to the refusal of the 


Circuit Court, First Cirenit, Judge Perry, presiding, to grant 
a motion for a new trial, made on the ground that the verdict 
was contrary to law and the evidence and the weight of evidence. 
We therefore review the facts claimed to have been proven by 
the prosecution in order to dispose of this exception and to a 
clear understanding of the case. 


The case of the prosecution is that on Friday, the 24th of 


September, 1897, at about 10 o’clock in the evening, Doctor 
Jared K. Smith, while writing in his office in his residence at 
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Koloa, Kauai, was called to the office door by a knock, and on 
asking in the Hawaiian language “Who is that?” received only 
an inarticulate reply from a person standing below near the 
verandah. The doctor then came to the double blind door, open- 
ed one-half of it, and just as he had stepped on the verandah, 
received a pistol shot in his breast from a person standing there. 
Uttering a scream indicating pain he fell back and in a few 
seconds was dead. The bullet passed through both lungs and the 
heart. The assailant then mounted his horse, and rode off 
rapidly. The above recited facts are well established and are 
uncontradicted. At first the officers and the community were 
completely in the dark as to who could have perpetrated this 
assassination. Dr. Smith’s character as a most kind and benevo- 
lent physician and friend to all and especially to native Hawai- 
ians, made it seem incredible that any one and especially an 
Hawaiian could do this deed. Later, suspicion rested upon a 
family living near the sea some two miles away, because Dr. 
Smith in his official capacity as local physician and agent of the 
Board of Health had, about a fortnight previous, notified a 
woman named Paupau and her daughter named Pua of the 
said family, that they must report themselves to the Board of 
Health at Honolulu, there to be examined and treated, and in 
case it was decided that they had leprosy, of which Dr. Smith 
saw signs on them, that they would be sent to the Leper Settle- 
ment on Molokai. The time of their going was near at hand. 
The family spoken of consisted of the woman Paupau, Kaio a 
half-Hawaiian with whom she was living, Pua the daughter of 
Paupau about twelve years old, Kapea a son of Kaio, about 
twenty years old, Iosepa Kaahea aged about nineteen and his 
brother Johnny Kaahea, aged about sixteen, nephews of Kaio. 
These last three were living on the premises owned by Paupau, 
though generally sleeping in a separate house and were em- 
ployed from time to time by Kaio in helping him do various 
jobs of plowing, cattle driving, etc. On the night of the mur- 
der all these persons slept in the main house with Paupau and 
Kaio. Besides them there slept there two little children of 
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Paupaw’s, also one Upapa, a middle aged Hawaiian, and one 
part-Hawaiian George Rathburn and a woman named Ainoa 
with whom he was living. When the authorities from Hono- 
lulu arrived at Koloa, searching examinations of all these par- 
ties except the little children, was had, and, at first no incrim- 
inating facts came to light, but little bv little, inconsistent state- 
ments and partial admissions fell from some of them and finally 
both Iosepa and Johnny Kaahea made full disclosures and were 
made state witnesses. Their narrative was, in short, that 
Kapea, being incensed that the girl Pua to whom he was or had 
been bethrothed was to be taken away, determined to kill the 
doctor saying that “his head would not rest till he had killed 
him.” He was joined in this purpose by Kaio for a similar 
reason. Iosepa readily agreed to assist his cousin. Kapea and 
Tosepa on Tuesday, Wednesday and Thursday nights went out 
on horseback in search of the doctor, hoping to find him alone 
and way-lay and kill him. They provided themselves with pis- 
tols and Kapea took also a hatehct. They were not successful 
thus far. On Friday night, September 24th, the two rode up 
to the doctor’s premises, watched for him a while behind bushes 
in the yard and being satisfied that the doctor was in his office, 
brought their horses near the verandah steps in front of the office, 
and, while Iosepa held the horses Kapea went and knocked at 
the verandah post; the doctor asked “Who is that?” Kapea 
grunted in reply, the doctor then opened one of the blind doors, 
came out and, as he was replacing his suspenders over his 
shouldérs, Kapea jumped on to the verandah, being about three 
feet from the doctor, and shot him in the breast. As the doctor 
fell backwards uttering a ery Kapea and Josepa mounted their 
horses and rode off rapidlv, riding at first away from the direc- 
tion of their own home and finally by a round about course 
reached Paupau’s house. The read they took was over twice as 
long as the direct and usual road. They then unsaddled their 
horses, and hid their pistols near by. Johnny testified that 
Kapea, on his and Iosepa’s return to Paupaw’s house, recited 
these events to him and Kaio, boasting that “his pistol had 
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feasted on a man and his anger was appeased.” They all then 
found sleeping places in Paupau’s house. Not long after this 
aud before they had got to sleep, some police officers came there 
who asked if all the inmates of the house were asleep. Then 
they came into the house and told the inmates the news that 
Dr. Smith was shot and dead; to which they made exclamations 
indicating surprise and sorrow. Very early next morning Ka- 
pea and Iosepa hid their pistols more securely, and Kaio, Upapa 
and Kapea went up to the doctor’s in order to see the body and 
while there expressed to the family their grief at the death of 
so kind a friend. Upapa seemed especially overcome with grief 
and tears. Both Iosepa and Johnny testified that each night, 
before setting out to waylay the doctor the family drank awa, 
Kaio and Kapea before drinking it would mutter prayers to 
Jehovah and their “aumakuas,” asking for success in their plans 
and for protection from discovery. On Wednesday night, not 
finding the doctor on the previous nights, Kapea and Iosepa set 
one of his cane fields on fire, hoping that the doctor would come 
out to see the fire quenched and on his way home through cane 
fields they determined that the one that met him should shoot 
him. The fire was put out by the doctor’s men without his 
being ‘obliged to leave the house. 

The jury believed the testimony and found Kapea guilty of 
murder in the first degree. Kaio, who had made incriminating 
admissions in addition to the direct testimony against him that 
he instigated and helped plan the murder, the jury found guilty 
as an accessory before the fact, which by the statute subjected 
him to the same punishment as Kapea. Upapa was found guilty 
of being an accessory after the fact. Rathburn was acquitted. 

We do not consider it essential to go further into the details 
of the evidence which corroborate the testimony of the prin- 
cipal witnesses. We find that the evidence well sustains the 
verdict and accordingly overrule the exception made on the con- 
tention that the verdict is contrary to law and evidence. Seldom 
has there occurred in these Islands a homicide in which the 
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proofs show with as great clearness that the killing was with 
deliberate, premeditated malice aforethought. 

The defendants were, on the 30th September, 1897, charged 
with this crime before the District Magistrate of Koloa, Kauai, 
and, waiving examination, were committed for trial at the March 
term following of the Cirenit Court, Fifth Cireuit. Deeming it 
essential to the promotion of justice, the Circuit Judge of the 
Fifth Cireuit, with the written approval of the Chief Justice of 
the Supreme Court, who concurred in the view of the Circuit 
Judge, ordered convened a special term of that Court to be open- 
ed on the 6th of November, 1897. This is authorized by statute, 
Civil Laws, p. 456 (Ed. of 1897). On the 10th of November, be- 
fore the Circuit Court of the Fifth Circuit, an indictment was pre- 
sented against the defendants who, by counsel, objected (1) to 
the jurisdiction of the Court to try them at that special term, 
on the ground that defendants were committed to be tried at the 
March term, 1898, and that special terms can be called only 
when there is an accumulation of business left unfinished at the 
previous term. This contention is unsound. Discretion is vest- 
ec in the Cirenit Judge, the Chief Justice approving, whenever 
they deem it “essential to the promotion of justice” to order 
special terms. Their discretion cannot be inquired into, unless 
abused. Moreover, the committing magistrate should have fol- 
lowed the statute (Penal Laws, p. 226) and committed the de- 
fendants to “the Circuit Court of the Fifth Judicial Cirenit,” 
not mentioning the term. The mittimus reads that way. The 
special term having been called, it was the duty of the Attorney 
General to arraign the defendants at that term because it is re- 
quired by the statute (Penal Laws, pp. 227-8) that “the pre- 
sentation of an indictment against an accused shall not be de- 
ferred beyond the term of the Court having jurisdiction of the 
alleged offense next succeeding the commitment of the accused 
by a magistrate having competent jurisdiction therefor,” and 
failure to do this would operate as an acquittal. A court at a 
special term ordered in compliance with the statute has all the 
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jurisdiction and powers that it has at regular terms. No statute 
or precedents are cited to the contrary. In favor of our position 
are People v. Carrabin, 14 Cal. 489; State v. Moran, 7 Iowa, 
236. See King v. Lee Fook, 7 Haw. 249. We overrule this 
exception 1, as well as exception 2, made upon a motion to quash 
the indictment on the same grounds, in the Circuit Court, First 
Circuit, to which the case had been removed on motion of de- 
fendants, the change of venue not being opposed by the prosecu- 
tion. In the Circuit Court, First Circuit, the defendants at its 
regular session, being arraigned on the 13th November, demur- 
red (exception 3) to the indictment, claiming that both counts 
charging Kapea were defective. The second count is as fol- 
lows: 

“And the Attorney General aforesaid, upon his official oath 
aforesaid, doth further say and present that the said Kapea, a 
native Hawaiian by birth, of Koloa, Island of Kauai, Hawaiian 
Islands, at Koloa in the Island of Kauai and within the juris- 
diction of this Honorable Court on the twenty-fourth day of 
September in the year of our Lord One Thousand Fight Hun- 
dred and Ninety-seven, with force and arms in and upon one 
Jared K. Smith feloniously, willfully and of his deliberate, pre- 
meditated malice aforethought and without authority, justifica- 
tion or extenuation by law, did make an assault with a certain 
pistol then and there charged with gunpowder and leaden bul- 
lets, which said pistol he the said Kapea then and there feloni- 
ously, willfully and of his deliberate, premeditated malice afore- 
thought, did discharge and shoot off to, against and upon the 
said Jared K. Smith, and that the said Kapea with certain of the 
leaden bullets aforesaid out of the pistol aforesaid discharged 
and shot off as aforesaid, then and there and thereby gave to 
him the said Jared K. Smith, a certain mortal wound or wounds, 
of which said mortal wound or wounds the said Jared K. Smith 
then and there died. 

“And so the Attorney General aforesaid, upon his official oath 
aforesaid, doth say and present that the said Kapea, in manner 
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and form aforesaid then and there feloniously, willfully and of 
his deliberate, premeditated malice aforethought and without 
authority, justification or extenuation by law, did kill and mur- 
der and did then and there and thereby commit the crime of 
murder in the first degree, contrary to the form of the statute 
in such case made and provided.” 

The defendant claims that it is essential that defendant be 
charged with the murder of the deceased, naming him. Un- 
doubtedly the precedents under the common law require this. 
Dias v. State, 7 Blackford 20. The words usually employed in 
the conclusion of the indictment are that “A. B. him the said C. 
D. did, ete., kill and murder,” ete. The deceased is not named 
in this part of the indictment. But the allegations of fact pre- 
vious to the conclusion set forth that Kapea on the day and at 
the place mentioned of his deliberate, premeditated malice afore- 
thought shot Dr. Smith, inflicting a wound of which he then and 
there died. The legal inference from the above recital of facts, 
in the conclusion of the indictment, is that defendant committed 
the crime of murder in the first degree. No new facts are re- 
cited in the conclusion. It would therefore not be necessary to 
prove the conclusion. In this country there are no common 
law offenses. Why then should it be essential that an indict- 
ment contain all the ingredients required by the common law? 
All the Constitution (Art. 7) requires is that the indictment “de- 
scribe” the offense. The Criminal Procedure Act, Sec. 629 
Penal Laws, p. 232, prescribes that “no indictment for any 
offense shall be held insufficient for want of an averment of 
any matter unnecessary to be proved,” * * “er for want of 
a proper or formal conclusion.” See Evans v. People, 12 Mich. 
27; State v. O'Neil, 23 Iowa, 272; State v. Stanley, 33 id. 
526; State v. Huff, 12 Nev. 140. This statute was passed in 
` order to temper the rigorous requirements of the common law as 
to indictments, invented by courts who stood between despotic 
and cruel governments and accused persons and allowed them 
loopholes of escape they having scarcely any rights in defense. 
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The defendant was arraigned and convicted upon an indictment 
which in its second count described his offense. This count be- 
ing good, the want of a proper conclusion not vitiating it, we 
have no occasion to pass upon the constitutionality of the first 
count. 

The defendants pleaded not guilty and the court proceeded to 

get a jury. Defendant’s exceptions numbered 4, 5, 6, 7 and 8, 
are all to the court’s rulings upon questions as to the qualifica- 
tions of certain persons called as jurors. The persons in ques- 
ion are Keli Keaunui, W. Kaapa, D. H. Kahanamoku, J. Ke- 
ilohakui and M. Keohokalole. None of these persons were 
sworn or sat on the trial, all having been excluded for cause by 
the court or challenged peremptorily by the prosecution or de- 
fense, and the defense did not exhaust their peremptory chal- 
lenges. 

The defendants claim that the objections to the competency 
of the juror Keli Keaunui were invalid and that he was quali- 
fied and was improperly excluded. Also that the juror J. Ke- 
alohakui was shown to be incompetent, but was passed by the 
court and the defendant was obliged to challenge him peremp- 
torily. But if at the conclusion of the examinations the chal- 
lenges of the defendants were not exhausted they cannot com- 
plain. Queen v. Leong Man, 8 Haw. 340. M. Keohokalole, 
D. H. Kahanamoku and W. Kaapa were severally “passed for 
cause” by the prosecution; but on some new matter coming to 
the knowledge of the prosecution either made voluntarily by the 
jurors or drawn out on cross-cxamination as to their relationship 
to one of the defendants or as to having been conversed with Ly 
a son of one of the defendants, they were re-examined, and W. 
Kaapa and D. H. Kahanamoku were excluded by the court and 
M. Keohokalole was peremptorily challenged by the prosecution. 

Further objections were made to the examination of W. 
Kaapa. After he had been exeluded by the court the prosecn- 
tion was allowed in the presence of the jury to question him 
closely into the facts of a conversation betwcen him and one 
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Pahia, said to be a relative of one of the defendants; the result 
showed that the conversation was harmless and we cannot see 
how it prejudiced the jury. People v. Durrant, 116 Cal. 179. 

The Am. & Eng. Ency. Law says on these points: “In the 
trial of challenges to the favor, the decision of the judge as to 
the indifference of the juror is final and cannot be reviewed. 
From this it is natural to hold that a judge may in his discre- 
tion exclude from the panel a juror who is not legally disquali- 
fied to sit, and that exceptions will not lie to the act.” 12 Ency. 
360. 


Thompson & Merriam on Juries, Sec. 271, expresses the same 
view as follows: “Where a cause has been tried by an impar- 
tial jury, although the judge, on the application of one of the 
parties and against the consent of the other, may have rejected 
a juror for a cause of questionable sufficiency, such rejection 
does not afford a ground of complaint, if justice has been done 
in the premises. In other words, while the disallowance of a 
cause of challenge will work a reversal of the judgment, an im- 
proper allowance of a cause of challenge will not necessarily have 
this effect. A qualified juror may be rejected, and still a jury 
of lawful men, against whom there is no objection may be ob- 
tained.” 

Cases sustaining this view are cited and are very numerous. 
See Sutton v. Fox, 55 Wis. 5381. The discretion vested in 
courts is large, and its action is not subject to revision unless 
some law is violated or the exercise of a gross and injurious dis- 
erction is shown. 

The second cause of objection is that the prosecution was al- 
lowed to challenge peremptorily some jurors after it had accepted 
them. There is authority that the court is not bound to suffer 
the case to proceed, even after the jury has been empanelled and 
sworn, when informed of a fact going to the disqualification of a 
juror from which it is probable that the verdict may be set aside 
—if no evidence has been introduced. Thompson & Merriam 
on Juries, Sec, 278, and cases cited. We need not go as far as 
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this. The jury was not sworn. But, there occurring to the 
prosecution reasons for objecting to the juror not known to be 
existing when the juror was accepted we see no reason why the 
granting of a peremptory challenge at that stage was objection- 
able. 

State v. Potter, 18 Conn. 166, is cited by defendant’s counsel 
against this view, but in that case the court had told counsel for 
defendant to exercise their premptory challenge on a certain 
juror, no cause of challenge being known against him. Counsel 
declined to do so as the panel was not full and the juror was 
directed “to take his seat.” After the panel was full, counsel 
for defendant moved to be allowed to challenge the juror per- 
emptorily. The court asked if anything had oceurred which 
called for the exercise of this right. Counsel answered there 
had not and the court denied him the right, reasoning that by 
the practice of the court it had the right to direct the time when 
the peremptory challenge should be exercised and the opportun- 
ity closed when the juror was directed to “take his seat.” Other 
courts take the contrary view and hold that peremptory chal- 
lenges may be made up to the moment of swearing the jury and 
that is our practice. Some of the cases are Hooker v. State, 4 
Ohio, 350; Beauchamp v. State, 6 Blackf. 299, 308; Morris 
t. State, T Blackf. 593, id. 607; People r. Reynolds, 16 Cal. 
128; People v. Durrant, 116 Cal. 179. 

We overrule this exception. 

Exception 9. The defendant’s counsel moved that the court 
order the marshal to allow them a “private interview” with the 
witnesses, Iosepa and Johnny. These persons having “turned 
state’s evidence,” were upon a statutory order of the Judge of 
the Fifth Circuit Court, committed to jail and were in the 
custody of the marshal. The court refused the motion. Coun- 
sel for defense contend that the statute authorizing the commit- 
ment of a witness to jail is unconstitutional. The complete an- 
swer to that is that it is not the right of the defendants to make 
this objection. Only the parties affected can make the attack, 
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and, so far as it appears, the witnesses were willing to remain in 
custody. We know of no obligation resting upon the prosecu- 
tion to allow the accused to know what the state’s witnesses will 
testify to in advance of the trial. Defendants had waived pre- 
liminary examination and they lost the benefit of the witnesses’ 
statements before commitment. Their counsel had access to 
the evidence of these witnesses taken before the coroner. They 
had and exercised the right to a full cross-examination of the 
witnesses before the jury. We question the authority of the 
court to make any such order. 

Exceptions 10 to 16 are to the court’s allowing certain ques- 
tions to be put by the prosecution to Johnny Kaahea on the redi- 
rect. They are as follows: 

(10) “That thereafter Johnny Kaahea was called as a wit- 
ness and testified on behalf of the prosecution and after being 
cross-examined counsel for the prosecution proceeded to exam- 
ine the witness on the redirect and asked him the question, “The 
Saturday that Kaio and the others went up to the house, up to 
the doctor’s, to sce the body, whose proposition was it to go?” 
To which the witness replied “Kaio’s.” Then counsel asked, 
“And what did he say?” Defendants objected to said questions 
and answer on the ground that it was not proper redirect exam- 
ination and did not relate to any new matter elicted on cross- 
examination. The court overruled the objection, defendants ex- 
cepted and the exception was allowed. 

(11) That counsel for the prosecution further questioned the 
said witness as to why he thought Kaio went to the doctor’s 
house to cover guilt, whereupon defendants again objected to 
the testimony as not being proper redirect examination. The 
ecurt overruled the objection, defendants excepted and the ex- 
ception was allowed. 

(12) That counsel for the prosecution then asked the said 
witness whether he desired to make any other corrections in his 
testimony. Defendants objected to the question as not being 
proper redirect examination. The court overruled the objec- 
tion, defendants excepted and the exception was allowed. 
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(13) That, continuing the examination, counsel for the pros- 
ecution asked said witness the following question, “Rather than 
any statement that came from these defendants, you just now 
said that you wished to correct that statement in reference to 
“hoonalonalo,” that is, that it is a thing that came from you. 
Do I understand that as you now correct it you wish to state 
that these defendants did not actually make such statements. 
but that it was your impression and belief?’ Defendants ob- 
jected to the question as being improper redirect examination 
and leading. The court overruled the objection, defendants ex- 
cepted and the exception was allowed. 

(14) That to the said question the witness replied, “The idea 
came out from Kaio,” whereupon counsel for the prosecution 
asked, “When was it that Kaio said that?” Defendants object- 
ed to the question as not being proper redirect examination. 
The court overruled the objection. Defendants excepted and 
the exception was allowed. 

(15) That continuing the examination of the witness, coun- 
sel for the prosecution asked him the question, “Now then, have 
you any other correction to make?’ Defendants objected to 
the question as not being proper redirect examination. The 
court overruled the objection, defendants excepted and the ex- 
ception was allowed. 

(16) That continuing the examination of the witness, coun- 
sel for the prosecution asked him the question, “Now, on your 
statement as it now stands, with those corrections, have you told 
to the best of your knowledge and belief the whole truth in 
reference to this case against the defendants?’ Defendants ob- 
jected to the question as not being proper redirect examination. 
The court overruled the objection, defendants excepted and the 
exception was allowed.” 

The witness had said on the direct that, by the direction of 
Kaio, all the family but Iosepa and Johnny on Saturday morn- 
ing went to see Doctor Smith’s dead body in order to conceal 
(“hoonalonalo”) their guilt and that Iosepa and Johnny should 

20 


306 FEBRUARY, 1898. 


remain at home lest they should let out something that would 
lead to discovery. Johnny had on cross-examination made some 
ecntradictions of parts of his testimony and had admitted that 
he had told some untruths. On redirect he said that this going 
of some of the family to see the body was not by Kaio’s express 
direction but that it was his own idea and belief that they did 
so to conceal the crime. We think it was within the discretion 
of the court to allow some latitude in this examination for the 
purpose of getting at the exact truth and so far from the replies 
prejudicing the defendant Kaio they were favorable to him. 
We overrule this exception. 


Exception 17. Defendant claims that the testimony given 
by D. Kaapa who was present and heard Mr. Kinney interrogate 
Kaio on the Wednesday after the murder, did not implicate Kaio 
and should have been rejected before the jury as it implicated 
only Kapea and he was not present at the examination. Kaio’s 
admissions clearly implicated Kapea. But Kaapa testified that 
he heard Kaio say, “I did not consent to this thing being done 
and I opposed and forbade very strongly Kapea and Josepa in 
their doing this thing.” Also, on being asked how he knew that 
they were going to do anything serious or important Kaio said, 
“They told me that they were going to carry out the work they 
had planned.” This was admissible evidence as tending to show 
knowledge of Kaio of the plan to kill the doctor, although it 
might not be sufficient to prove his aiding or abetting the 
crime. 


Exceptions 18 to 21. The witness Paupau, called for the 
defense, had recited without objection and not denied by pro- 
secution the details of a larceny committed by Iosepa of some 
of her bed clothing, &c. After the articles had been found and 
returned to her she agreed to take a sum of money from Iosepa, 
presumably to stop prosecution. This money was paid by 
Tosepa. Counsel asked her if Iosepa harbored ill feelings to- 
wards her in consequence. She said, “I suppose he felt angry 
with me but he did not show it véry much. We all lived to- 
gether after that.” 
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The deputy sheriff, J. S. Hipa, was then introduced to show 
the same facts in regard to the larceny. Objections to the 
questions were sustained by the court. We think this was right. 
The larceny by Iosepa and settlement were not denied. No bias 
or ill will was shown to have existed in Iosepa’s mind against 
Paupau. The evidence was not introduced to discredit Iosepa, 
for he did not deny the larceny. The only effect the evidence 
would have would be to accumulate evidence on a point not 
denied, from which it was supposed the jury might infer ill will 
or prejudice of one witness against another witness and in- 
ferentially only against defendants. 

Exception 22, is to the charge of the court on the degrees of 
murder. The charge is set out in the bill of exceptions as fol- 
lows: (1) “That the jury could not under the testimony in the 
case convict Kapea of any offense less than murder in the first 
degree; (2) that the jury could not under the testimony convict 
Kapea of murder in the second degree; (3) that their verdict 
as to Kapea should be guilty of murder in the first degree or 
not guilty; (4) that their verdict as to Kaio should be guilty of 
being an accessory before or after the fact to the offense of mur- 
der in the first degree or not guilty; (5) that the jury, if they 
believed that Iosepa murdered Dr. Smith with deliberate, 
premeditated malice aforethought and that Kapea was present, 
aiding, abetting or encouraging the murder, should convict said 
Kapea of murder in the first degree; (6) objection was also made 
to the court’s definition of the offense of manslaughter.” The 
judge charged on this point in the following language: 


“If you believe from the evidence that the witness Iokepa 
and the defendant Kapea went to the house of Doctor Jared K. 
Smith on the day named in the indictment and that defendant 
Kapea then and there shot and killed Doctor Smith with 
deliberate premeditated malice aforethought, without authority, 
justification or extenuation by law; or, if you believe that 
Doctor Smith was so killed by Iokepa and that Kapea was 
present and aided, incited, countenanced or encouraged the 
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murderer in the commission of the offense, then, and in either 
case, you will find the defendant Kapea guilty of murder in 
the first degree. 

“In order to convict Kapea you must be satisfied from the 
evidence that the prosecution has proved his guilt beyond a 
reasonable doubt, and you must have an abiding conviction that 
he is the person who fired the fatal shot, or that he was present 
aiding, abetting or encouraging the murderer. 

“Tf you believe the evidence of the witnesses Johnny and 
Tokepa to be true as to how Kapea, impelled by feelings of ill 
will or resentment against the doctor, planned beforehand the 
killing of the doctor, and as to how he lay in wait for the 
doctor for the purpose of killing him on one or more nights of 
that week before the Friday night, and as to how on the Friday 
night he went to the doctor’s house for the same purpose, and 
as to how he lay in wait for him on that night and shot him, 
then that constitutes a killing with deliberate premeditated malice 
aforethought within the meaning of the law, and you must find 
Kapea guilty of murder in the first degree. But if you believe 
from the evidence that at the time of the alleged killing Kapea 
was in fact at Paupau’s house and not at the doctor’s, or if the 
evidence does not prove beyond a reasonable doubt that it was 
Kapea who fired the fatal shot, or that Iokepa fired the fatal 
shot and that Kapea was present and aided, incited, countenanced 
o: encouraged him in the commission of the crime, then you 
must find Kapea not guilty.” 

This is one of the most important points in the case and has 
never before been decided in this country. The present statute 
of murder was enacted in 1890, and is in part as follows: Penal 
Laws pp. 62-3. 

37. Murder is the killing of any human being with malice 
aforethought, without authority, justification or extenuation by 
law, and is of two degrees, the first and second, which shall be 
found by the jury. 

38. When the act of killing another is proved, malice afore- 
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thought shall be presumed, and the burden shall rest upon the 
party who committed the killing to show that it did not exist, 
or a legal justification or extenuation therefor. 

39. Murder committed with deliberate premeditated malice 
aforethought, or in the commission of or attempt to commit any 
crime punishable with death, or committed with extreme atrocity 
or cruelty is murder in the first degree. 

40. Murder not appearing to be in the first degree is murder 
ir the second degree. 

41, Whoever is guilty of murder in the first degree shall 
s: ffer the punishment of death. 

42. Whoever is guilty of murder in the second degree shall 
be punished by imprisonment at hard labor for life or for a 
term of years not less than twenty, in the discretion of the 
court. 

44, Whoever kills a human being without malice afore- 
thought, and without authority, justification or extenuation by 
law, is guilty of the offense of manslaughter. 

45. Manslaughter is of three degrees, and the jury under 
an indictment for murder or manslaughter may return a verdict 

f manslaughter in either degree, or of assault and battery, as 
the facts proved will warrant. 

Counsel for defendant contend that as the statute makes it 
the province of the jury to find the degree of murder, the court 
invaded their province by charging as it did. But the jury was 
bound to take the law from the court. The much debated sub- 
ject whether the jury are the judges of the law as well as of 
the facts in criminal cases is settled in this country by Sec. 4 
of the Act to Reorganize the Judiciary (Chap. 57, Laws 1892), 
which reads: “All questions of law arising in any cause shall 
be decided by the court or judge before whom the matter is 
pending; and the instructions of such court or judge in relation 
to the law shall be binding upon the jury, if any be em- 
panelled in the cause.” Murder in the first degree differs from 
murder in the second degree, in that in the first degree the 
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murder must be committed with deliberate premeditated malice, 
&c. There was evidence that the murder was deliberate and 
premeditated; and there was absolutely no evidence that the 
killing was done in any manner to make the deed an offense 
of a lesser degree. The court, though prohibited by statute to 
ecmment upon the sufficiency or the weight of evidence, is 
allowed to charge whether there is or is not any evidence on any 
point (Sec. 1, Chap. 56, Laws 1892). It will be seen that the 
judge did not question the right of the jury to decide whether 
the witnesses were to be believed or not. But if they believed 
the facts to be as testified to by the witnesses the facts con- 
stituted the offense of murder in the first degree and none 
other. The jury were by law bound to observe the law as 
laid down by the court and to apply it to the facts which they 
might find were proved. To charge as Judge Perry did, that 
such facts if proved, constituted murder in the first degree and 
then to say to the jury that it was within their power to declare 
by their verdict that the facts found by them constituted a lesser 
offense, would be in effect to tell them that they might find the 
law to be what the court had found was not the law. This 
would be conceding to the jury a right that the law does not 
give them. The jury are not authorized to render a verdict not 
supported by the facts and the law. If this were otherwise, and 
if the Jury were authorized to render a verdict which accorded 
with their view of the law and contrary to the law as laid 
down by the couit, it would be difficult to find a legal ground 
upon which to set aside a verdict of. conviction as contrary to 
law. 

We follow and adopt the opinion of the Supreme Court, per 
Harlan, J., in the case of Sparf & Hansen v. United States, 
156 U. S. 51 (1895). There it was held that “on a trial in 
a court of the United States of a person accused of committing 
the crime of murder, if there be no evidence upon which the 
jury can properly find the defendant guilty of an offense includ- 
ed in or less than the one charged, it is not error to instruct 
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them that they cannot return a verdict of guilty of manslaughter, 
or of any offense less than the one charged; and, in such case, 
if the defendant was not guilty of the offense charged it is 
the duty of the jury to return a verdict of not guilty.” Two 
of the Justices dissented, it being their view that in the Federal 
Courts the jury were the judges of both law and fact. The 
same court in Davis v. United States, 165 U. S. 373 (1897), 
per Brewer, J., held, affirming the case of Sparf & Hansen v. 
United States, as follows: “The last instruction asked was 
in reference to manslaughter. But under the evidence there 
was no occasion for any statement of the law on this. There 
was no testimony to reduce the offense, if any there was, below 
the grade of murder. If the defendant was sane and responsible 
for his actions there was nothing upon which any suggestion of 
any inferior degree of manslaughter could be made,” &c. 

In a case decided by the same court at a date between 
Sparf & Hansen and Davis, the court held to the same law 
but ordered a new trial because they found evidence relevant to 
the issue of manslaughter and said that so long as there was 
seme evidence of manslaughter though the evidence that it was 
murder and not manslaughter was in the opinion of the court 
simply overwhelming, the credibility and force of the evidence 
was for the jury and was not matter of law for the decision 
of the court. Sterenson r. United States, 162 U. S. 318 (1896). 
Lhe Supreme Court of the United States cite in Sparf & Hansen 
many decisions of state courts to sustain the authority to charge 
as the cirenit judge did in the case before us. We refer to 
them. 


People v. Barry, 90 Cal. 41: 

People r. MeNutt, 93 Cal. 658; 

Clark t. Commonicealth, 123 Penn. St. 81; 
State v. Lane, 64 Mo. 319, 324; 

State v. Kilgore, 70 Mo. 546; 

McCoy v. State, 27 Tex. App. 415. 


There are cases of the contrary, from Ohio, North Carolina 
and some other states. 
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Counsel for the defense cited on his side Hopt v. Utah, 110 U. 
S. 574 (1884). But here the conviction for murder was set 
aside because the judge had in charging the jury said that the 
murder by whomsoever committed was “atrocious and dastardly,” 
and by the statute of Utah “the court must not charge the 
jury in respect to matters of fact,” and this expression was a 
comment on the facts. Counsel also say that the case of Sparf 
& Hansen is not applicable here because there the question was 
between murder and manslaughter there being no degrees of 
murder in the U. S. statutes. But we think the principle is the 
same, both murder in the second degree and manslaughter being 
homicides of a lesser degree of enormity than murder in the 
first degree. We do not see any difference between saying that 
the jury must find the deyrce of murder and saying that the 
jury may under an indictment for murder or manslaughter ren- 
der a verdict of manslaughter of either of three degrees, “as 
the facts proved will warrant.” 


We therefore overrule this exception. 


Subdivision 5 of exception 22. Here counsel for defense ob- 
ject to the court’s charge that the jury, if they believed that 
Iosepa murdered Dr. Smith with deliberate premeditated malice 
aforethought, &c., and that Kapea was present aiding, abetting 
or encouraging the murder, should convict Kapea of murder in 
the first degree. The language of the court is given above. This 
is objected to as being inapplicable to the case, though stating 
the law correctly. A careful review of the evidence shows that 
though Kapea’s defense was an alibi, he testifying that he 
stayed at Paupau’s house on that Friday evening, he gave 
some testimony to the effect that Iosepa and Johnny left the 
house that night but where they went he did not know and 
they did not return until shortly before the officers came there; 
and gave also some testimony tending to show that the pistol 
which was used in the murder was Iosepa’s and not his and that 
Iosepa and not he hid it in the stonewall. 

Though the defense did not urge upon the jury the theory 
that Iosepa did the killing there was enough in the case to make 


REP. HAW. t. KAPEA. 313 


it not improper for the court to charge that if the jury believed 
that Iosepa did the killing, if Kapea was present aiding and 
abetting Iosepa he was equally guilty. 

Exception 23 was not pressed. 

Exception 24 is to the court’s refusal to grant a new trial on 
the ground that the verdict was contrary to the evidence, &c., 
already considered. 

Exception 25. It appears by affidavit that the verdict in this 
vase was not returned into court until 2:45 o’clock p. m. of 
November 26th last, which was the last day but one of the term. 
T..e statute, Sec. 685, page 250 of the Penal Laws (Ed. 1897) 
prescribes that in all cases where the law awards the punishment 
of death, there shall always intervene at least forty-eight hours 
bctween the conviction and the sentence. There did not remain 
forty-eight hours of the term. Counsel for prosecution, Deputy 
Attorney-General Kinney, thereupon moved the court to suspend 
the rendition of sentence until the next term of the court which 
motion was granted and sentence was not pronounced until the 
next term. 

Exception 26 is to the course pursued, and counsel for 
defense maintain that as there was not remaining forty-eight 
hours between verdict and the legal termination of the term a 
mis-trial resulted. We think the court followed the proper 
course. To have sentenced these defendants to death within 
forty-eight hours of their conviction would be a violation of a 
statute enacted for the purposes of mercy and of which they 
could well complain. We held in a late case Republic v. Pedro, 
1i Haw., that a court of record having stated terms has the power 
to suspend the rendition of sentence for good cause to a definite 
time, be the same to the next or to a succeeding term, and 
we see no reason to change our opinion. 

The exceptions are overruled. 

On a careful examination of all the evidence and papers in 
the case we find that the defendants had a fair and impartial 
trial and every reasonable opportunity afforded them for their 
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defense and the law which has been violated must take its 
course. 


Exceptions overruled. 

W. A. Kinney, Dep. Atty. Gen’l, for prosecution. 
A. G. M. Robertson for Kapea and Kaio. 

A. Rosa for Upapa. 


REPUBLIC OF HAWAII v. WILLIAM P. HICKEY. 
Exceptions From Crrcurr Court, First Crrcurr. 


SUBMITTED DECEMBER 20, 1897. Dezcrpep Fesrvary 9, 1898. 


Jupp, C.J., Frear axp Warg, Jd. 


Manslaughter. 


The change of venue is in the sound discretion of the court, and, if such 


discretion be not abused, its exercise is not ground for arresting 
judgment. 


There being evidence to support the verdict, a motion for new trial 
refused. 


OPINION OF THE COURT BY WHITING, J. 


Defendant with one Andrew Chalmers was indicted, in the 
Fourth Circuit Court, for the crime of manslaughter in the first 
degree; venue was changed to the First Circuit Court. Defend- 
ant Hickey was convicted of manslaughter in the second degree, 
and Chalmers was acquitted. l 

At the July Term of the Fourth Circuit Court, the prosecu- 
tion moved for a change of venue to the August Term of the 
First Circuit Court, upon the ground that a fair and impartial 


REP. HAW. v. HICKEY. 315 


trial could not be had before the Fourth Circuit Court which 
motion was supported by affidavits, and was granted by the 
ecurt. 

The affidavit of W. O. Smith, Attorney-General, in substance 
sets forth: that the defendants were overseers on the Hakalau 
Sugar Plantation, in Hilo, Hawaii, and the person whose death 
is alleged to have been caused by defendants, was a Chinese 
laborer on the plantation under the immediate control and direc- 
tion of defendants, and the injuries which it is alleged caused his 
death are alleged to have been inflicted by the defendants in the 
sugar cane field where defendant and other fellow laborers were 
at work under defendants: that from the nature of the case and 
the cireumstances which surround it, and the excitement which 
it has caused, and from the fact that should the said cause be 
tried in said Fourth Circuit, the jury would be of necessity com- 
posed largely of persons either engaged in or interested in the 
management and carrying on of sugar plantations, it is believed 
that a fair and impartial trial cannot be had in said Circuit: that 
application has been made for a change of venue by Mr. Goo 
Kim Fui and Mr. Wong Kwai, Chinese Commercial Agents, to 
the Minister of Foreign Affairs, requesting the trial to be had in 
Honolulu, for the reason that the intense feeling existing in 
that vicinity will not conduce to a fair and impartial trial in 
the Fourth Cireuit. (Copies of these letters are attached.) 

The affidavit of Lorrin Andrews, Sheriff of Hawaii, sets forth, 
tnat if a trial be had in the Fourth Circuit, it wonld be unlikely, 
if not impossible, that a jury can be obtained of persons who are 
not interested as sugar planters, or their employees, in the result 
of the said cause, and who have not formed or expressed opinions 
upon the merits or demerits of the cause, and that a full and im- 
partial trial cannot be had there. 

In the motion for change of venue, verified by oath, the 
Attorney-General states, that a trial in the First Circuit Court 
will in no way prejudice defendants or either of them: that he, 
the Attorney-General, W. O. Smith, has made a careful and 
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thorough investigation of the facts and of the evidence in the 
case, and has personally visited and examined the place where 
said crime is alleged to have been committed, and has otherwise 
personally and carefully prepared said cause for trial on behalf 
of the government and that such investigation, examination and 
knowledge of said premises are necessary and essential to a prop- 
er trial of said cause on behalf of the government; that public 
business renders it indispensible for him, said Attorney-General, 
to remain in Honolulu, during the above named term of court. 

The defendant Hickey makes affidavit that he cannot have a 
fair and impartial trial in the First or in the Second Circuit 
Courts because of the bias and prejudice of the citizens in those 
circuits against him; that he alleges and believes that there is 
not intense feeling existing in this matter in the Fourth Circuit; 
and that a fair and impartial trial can be had in said Fourth 
Circuit, but if venue be changed, then that it should not be 
to either the First or Second Circuits. Andrew Chalmers makes 
affidavit to the same effect. 

The court, against the objection of defendants, granted the 
motion for a change of venue to the August Term of the First 
Circuit Court to be held in Honolulu. The court stated, “it is 
undoubtedly reasonable that these cases, as they arise, should be 
tried in the circuits in which they arise; but there are peculiar 
circumstances in the Third and Fourth Circuits of this Island; 
there is almost an impossibility of getting a panel of jurors to 
try cases such as this is, without (even though unintentionally 
on the part of the jurors) there being biased in favor of the 
plantation luna or manager against whom the case may be 
brought. There is at present a great scarcity of jurors on this 
Island for such cases. The court does not feel that equal justice 
can be meted out were it to refuse to grant the motion as asked 
for. 

The venue was changed accordingly and the trial had in Hono- 
lulu at the August Term of the First Cirenit Court. 

After conviction defendant Hickey moved in arrest of judg- 
ment on the ground that the court had no jurisdiction, that the 
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case was properly triable in the Fourth Circuit Court, and the 
venue was changed to the First Circuit Court without sufficient 
reasons in law assigned therefor. 

At the trial in the First Circuit Court the defendant made 
no motion for a change of venue and made no claim in that court 
that a fair and impartial trial could not be given him in that 
court. 

We are of opinion that the motion in arrest of judgment 
was properly overruled, as the change of venue was a matter in 
the sound discretion of the court and there was no abuse of this 
discretion. 

In Prw. Govt v. Mossman, 9 Haw. 360, the Court says, 
“Under the statute, the Act of 1876, to regulate the Practice 
and Procedure in criminal cases, Section 13, page 341 Comp. 
Laws, Circuit Courts are authorized in their discretion to order 
tLat the place of trial of any criminal case pending before the 
court be changed to some other circuit. The Judiciary Act, 
Lews of 1892, p. 105, provides that the discretion may be ex- 
ercised upon satisfactory proof that a fair and impartial trial 
cannot be had * * * * and after parties shall have 
had opportunity to be heard. * * 8 © , This isa 
matter in the discretion of the Circuit Court and the only 
question to be decided is, did the court abuse its discretion.” 

The defendant moved for a new trial on the ground that 
the verdict was contrary to the law and the evidence, and the 
refusal of the court to give certain instructions asked by defend- 
ant., There were twenty-two instructions requested by defend- 
and and most of them were refused by the court, to which 
defendant excepted, but he has now abandoned them except the 
twentieth which is as follows: “Your personal opinion as to 
facts not proven cannot properly be considered as the basis of 
your verdict. You may believe as men, that certain facts exist; 
but as jurors you can only act upon evidence introduced upon 
the trial, and from that, and that alone, you must form your 
verdict, unaided, unassisted and uninfluenced by any opinions 
or presumptions not formed upon the testimony.” 
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The court charged the jury: 


“Gentlemen of the jury the defendants on trial before you 
are charged with manslaughter in the first degree by killing 
one Lee Man Chit at Honohina, District of Hilo, Island of 
Hawaii, on the 31st day of May, 1897. 

“Manslaughter is defined by the laws of this country to be the 
killing of a human being without malice aforethought and with- 
out authority, justification or extenuation by law. 

“There is no evidence of the defense of authority, justification 
or extenuation by law in this case. The issues are, were the 
acts committed as alleged by the defendants or either of them 
and did such acts cause the death of Lee Man Chit. 

“I charge you that the unlawful killing of a human being 
without malice and without intent to kill, but committed in the 
performance of an act unlawful in itself, such for instance as 
assault and battery, is manslaughter. 

“T also charge you that every material fact necessary to con- 
stitute the offense must be proved beyond a reasonable doubt 
by the prosecution. 

“It is necessary for the prosecution to establish beyond a 
reasonable doubt that an assault was committed by the defend- 
ants or either of them as alleged in the charge. 

“Tn order to establish manslaughter it is also necessary for the 
prosecution to establish beyond reasonable doubt that death was 
caused by an act of the defendants or one of them, and in con- 
sidering the cause of death I charge you that the act or acts 
must be directly and immediately connected with the death, 
and that the person would not have died when he did had the 
act not been committed. 

“Every person charged with crime is presumed innocent until 
proven guilty beyond a reasonable doubt. There must be in 
the jury’s mind an abiding conviction amounting to a moral 
certainty of the guilt of the accused. If after considering all 
the evidence you can say you have an abiding conviction of the 
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guilt of the accused or either of them, you are satisfied beyond 
a reasonable doubt. 


“Under the indictment in this case the jury may convict either 
or both of the defendants of the offense of manslaughter in the 
first degree, manslaughter in the second degree, manslaughter 
in the third degree or of the offense of assault and battery as the 
proofs may warrant. 

“The jury are the judges of the facts. It is for you to con- 
sider the credibility of the witnesses that have been presented 
before you and of the weight to be attached to their testimony. 

“The responsibility is on you to judge of the facts in issue 
in this case. The courts of this country are prohibited from 
commenting on the testimony when addressing the jury. 

“There is no evidence tending to show any act by the deceased 
petson justifying an assault and battery or other violent act upon 
his person either upon the part of either of these defendants or 
any other person. 

“T also instruct you that if the jury shall be satisfied from 
the evidence and beyond a reasonable doubt that the defendant 
Hickey did any violent act to the deceased which resulted in 
his death even although such result was unintended, they will 
find that defendant guilty. 

“The law raises no presumption against the prisoners but 
every presumption of the law is in favor of their innocence and in 
order to convict them of the crime alleged in the indictment, or 
of any lesser crime included in it; every material fact necessary 
to constitute such crime must be proved beyond a reasonable 
doubt, and if the jury entertain any reasonable doubt upon any 
single fact or element necessary to constitute the crime, it is 
your duty to give the prisoners the benefit of such doubt and 
acquit them. 

“In criminal cases even where the evidence is so strong as 
tc demonstrate the possibility of the guilt of the party accused, 
still if it fails to establish beyond a reasonable doubt the guilt 
of the defendants in the manner or form as charged by the 
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indictment then it is the duty of the jury to acquit the de- 
fendants. 

“Tf a reasonable doubt exists in your mind as to whether the 
deceased died of wounds inflicted by the defendants then the 
defendants are entitled to the benefit of such doubt and you 
should render a verdict of not guilty.” 

The defendant took no exception to the charge as given by 
the court. It substantially covers the request for instruction 
number twenty of the defendant; and we fail to see in what way 
defendant was injured by the refusal of the court to give it 
specifically. It does not appear that defendant pointed out to the 
trial court the necessity of this request in this case. 

We fail to see that the defendant was prejudiced by its re- 
fusal. The charge given was full and fair, and covered the 
points of the case which called for instruction. 

The testimony for the prosecution shows that the deceased 
was working in the cane fields; about 8-9 o’clock a. m. Defend- 
ant Hickey struck deceased in the back with the flat side of a 
cane knife, then took him by the neck pressed him to the 
ground and kicked him and then pulled him up again and gave 
him a strong shove—grabbed him by the throat, threw him 
down and kicked him on the side of the body. The deceased 
lay on the ground till afternoon; water was attempted to be 
poured down his throat, but ran out the sides of the mouth. 

Later the head luna Chalmers came and pushed and kicked 
and struck deceased with a whip. At end of work deceased was 
teken from the field by Chinese to the camp: he could not speak, 
and then he was taken to the house of the manager. Later the 
Chinese took deccased to Hilo and he died on the way. 

The autopsy showed. Mark on face; blood stained face; inner 
part of lips excoriated. Eight marks on larynx on the neck. An 
abrasion on the outside and finger marks, nail marks. The 
articulations of the larynx were loosened. The larynx was 
loosened by something strong coming in contact with it as 
though it might have been pressed and there had been used strong 
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violence or force. Discoloration of body on the back. “I opened 
the larynx and there was subcutaneous extravasation of the 
blood, just over the larynx. The pectoral cavity was opened 
and lungs and heart examined. The lungs were congested; the 
heart was filled with dark flowing blood. The lungs and heart 
were not diseased. No organie disease. Opened the cranium; 
there was extravasation of blood two inches long and three 
quarters of an inch wide just over the place corresponding to 
the middle part of the coronal suture; the brain was generally 
congested: the injury was the result of external violence. Cause 
of death was the concussion of the brain caused by external 
violence associated with the disturbance of the functions of the 
heart and lungs.” The testimony of the physician who made 
the autopsy was given at great length. 

The alleged assault by Chalmers is directly contradicted by 
the witnesses for the defense. Hickey denies the abuse of the 
deceased and gives his version of what happened; admitted the 
striking with flat of cane knife and that he shook deceased; he 
took deceased by the shirt at the neck and shook him and denies 
the other acts charged. Evidence was given to support his 
story. 

There was evidence for the defense tending to show that the 
death did not result from any acts of Hickey, nor from strangu- 
lation or suffocation, and supported by expert medical testimony 
of surgeons who, however, were only questioned as to strangu- 
lation and the time that death would ensue, but were not ques- 
tioned as to the concussion of the brain shown by the autopsy. 
We have examined the evidence carefully and are of opinion 
that it was a case for the jury and there being evidence sufficient 
to support the verdict, we cannot set it aside. 

Exceptions are overruled. 

W. O. Smith, Attorney-General, for prosecution. 

P. Neumann and W. S. Wise for defendant. 
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CHARLOTTE BOYD v. JOHN GANDALL. 


Exorrtions FROM Orrcurr Court, Firsr Crrecuir. 
SUBMITTED January 3, 1898. Dercrpep Fresruary 9, 1898. 


Jupp, C.J., Frear anp Wuirtina, JJ. 


It is not contrary to Article 88 of the Constitution for a Judge to pre- 
side over a jury on the second trial of a case, where on the first 
trial, the same Judge presiding, there was a disagreement of the 
jury and the Judge had given no judgment. 


Questions on the admissibility of certain evidence stated and con- 
sidered. 


Courts should not allow counsel to make comparisons and comments on 
the acts of jurors in previous cases of the same character as the 
case on trial. The action of a jury in a former case affords no 
rule for their action in the case before them. 


Bribery cannot be inferred from the expenditure by a juror who is a 
poor man, in improvements on his premises, without other in- 
criminating evidence, 


Quere; if affidavits of jurors of their discussions are admissible? 


OPINION OF THE COURT BY JUDD, C.J. 


This is an action for breach of promise of marriage, tried be- 
fore Judge Perry and a jury at the last August term of the 
First Circuit Court, resulting in a verdict for defendant. It is 
the second trial of the case, a former trial resulting in the dis- 
agreement of the jury. Judge Perry had presided at the former 
trial and the first point in plaintiff’s bill of exceptions is that the 
presiding of Judge Perry in the second trial was in violation of 
Article 88 of the Constitution which reads: “No Judge or Magis- 
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trate shall sit on appeal or a new trial in any case in which he 
may have given a previous judgment.” Judge Perry had given 
no judgment on the previous trial. We think that he was not 
disqualified. 

The second exception is to the court’s refusing to allow a wit- 
ness for plaintiff, Robert Boyd, to state with whom he consulted 
after he had had an interview with plaintiff on the subject of her 
marriage with defendant. We know of no ground upon which 
this evidence can be held admissible. 

The third exception. The court allowed defendant’s counsel 
to ask a witness on cross-examination, this question;.“You be- 
lieve a man ought to be pretty sick, don’t you, to have kept as 
mum as Gandall did up to Tuesday morning?” Counsel for 
plaintiff objected to the question because a mere opinion was 
asked for and the witness was not an expert. The witness 
had said that as Gandall had come up to Honolulu from his home 
on Kauai and had not been to see her, he must be seriously ill. 
This seems to us to be allowable, in order to test her credibility 
as a witness, and was legitimate cross-examination. 

Exception four. The court disallowed evidence on cross-ex- 
amination (not responsive to the question) as to whom a witness 
had told of what he had just witnessed between the parties to the 
suit. This was correct. A witness cannot be allowed to 
strengthen his evidence by saying that he told others of the 
occurrence testified to. 

Exceptions five and six. The defendant while on the stand 
was allowed by the court under objection by the plaintiff’s coun- 
sel, to say whether, on his return home after the imputed engage- 
ment, he had discussed marriage or Miss Boyd, the plaintiff, with 
his half brother. 

The plaintiff had given testimony that she had received a 
message on the subject of marriage with plaintiff from a person 
who said she had been sent on this errand by defendant’s half 
brother: and that defendant in a conversation with plaintiff had 
admitted knowledge of the messenger and her errand. 
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Defendant’s denial that he had ever talked with his half 
brother on this subject was admissible and relevant and tended 
to contradict plaintiff’s testimony that he authorized the mes- 
sage. 

Exception seven. A witness for plaintiff had made certain 
specific statements reciting what defendant had said on a certain 
occasion. Defendant’s counsel repeated this testimony verbatim 
and asked his client if he had said this. We do not find this 
method of procuring a denial to be objectionable. 

Exception eight. A witness, Testa, who publishes a news- 
paper was, called Ly plaintiff in rebuttal. He gave evidence 
that defendant had made admissions tending to show an engage- 
ment to marry between himself and plaintiff. An item announc- 
ing the engagement had appeared in witness’ newspaper. It 
was objected to that Testa was allowed to testify that the object 
of defendant’s visit to Testa’s office was to have him insert in 
his newspaper, a denial of the fact of engagement. We see no 
error in this, for it was evidence tending to show the improbabil- 
ity of Testa’s testimony in that defendant would not be likely 
to admit his engagement and at the same time order a denial of 
it to be published. 

Exceptions nine and ten are to the court’s allowing defendant 
to deny some immaterial statements in rebuttal of what it was 
alleged he had said in conversation. They could not have had 
any effect on the jury, and we pass them without further 
comment. 

Exceptions eleven to fourteen involve the question of the 
latitude to be allowed to counsel in remarks to the jury. The 
exact remarks of the counsel are not reported, but the record 
shows that the court felt obliged to caution Mr. Rosa several 
times not to draw comparisons between the case before them 
and other previous breach of promise cases, and finally directed 
the jury not to regard a statement of Mr. Rosa that “a case (of 
this character) was tried in this country which was considered 
as a conspiracy and ten thousand dollars was awarded.” This 
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action of the court was proper. The way in which a jury in 
another case has acted affords no rule upon which the jury 
in the case before them should act. 

On the exception that the verdict of the jury for defendant 
was contrary to evidence, the weight of evidence, etc., we find 
that the evidence sent up affords no clear and satisfactory proof 
of an engagement to marry. But there being some evidence of 
it, which was left to the jury, their finding that it was not 
sufficient we cannot disturb. 

The plaintiff after verdict moved for a new trial on the 
ground of misconduct of the jury. An affidavit was produced 
from a juror that he heard three of the jury, naming them, say 
that Robert Boyd, a witness and brother of plaintiff was not 
to be credited for he was making up a false case in order to get 
money. This is denied by the impeached jurors themselves. 
We do not understand how these affidavits were admissible at 
all. Generally affidavits as to statements made by the jurors 
in their discussions are not admissible. But it is said that the 
statements were made while in the box though the affidavits 
do not say so. We rest upon the denials made. 

A second ground is that the receipt of a bribe should be in- 
ferred from juror Sam Stone’s actions, in that, though a poor 
man and dependent upon daily wages and without steady em- 
ployment, he, soon after the verdict bought furniture, fixed up 
a fence about his premises, etc. Counter affidavits were filed 
accounting for the money from which the repairs were made. 
The largest amount that of $31.00 for furniture was paid by 
Stone some time before this trial. It is rather too violent an 
inference upon which to impute bribery to a party litigant, from 
the fact that a juror who is a poor man, after verdict improves 
his premises. Though in some cases it is proper to show extrava- 
gant and unusual expenditures as tending to show an unlawful 
possession of money, of itself and without other inculpatory 
evidence it is not sufficient to prove crime. 

The exceptions are overruled. 

A. G@. M. Robertson and A. Rosa for plaintiff. 

Kinney & Ballou and C. Brown for defendant. 
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KANOII v. G. K. KATOIPAHTA, G. L. DESHA and MRS. 
LUNING. 


Excrrrioxs rrom Crrevir Court, Firsr Circu. 
SUBMITTED DECEMBER 20, 1897. Derorpep FEBRUARY 9, 1898. 


Jupp, C.J., Frear axb Wuirine, JJ. 


Verdict held not contrary to the evidence. 


Evidence as to the value of buildings, erected by the defendant or 
those under whom he claims, on the land in dispute is not ad- 
missible in an action of ejectment when there is no claim for 
mesne profits. 


A mortgagor is entitled to possession as against all persuns other than 
the mortgagee and those claiming under him. 


Payment of the mortgage debt when or before it is due revests the 
title in the mortgagor without a reconveyance. 


A motion to direct a verdict for the defendant on the ground that the 
plaintiff had made a deed absolute on its face to a third party and 
there had been no reconveyance, held properly refused where the 
defendant himself had shown py parole evidence that the deed 
was intended as a mortgage ana that the mortgage debt had been 
paid and no question had been raised as to the admissibility of such 
parole evidence in an action at law. 


OPINION OF THE COURT BY FREAR, J. 


This is an action of ejectment to recover an undivided half of 
a piece of land at Kalin, Honolulu, Oahu, being a portion of 
the land covered by Royal Patent 3573, L. C. A. 733. The jury 
found for the plaintiff. The defendant Kaioipahia brings the 
case to this court on three exceptions. 
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One of these exceptions was taken to the overruling of defen- 
dants’ motion for a new trial on the ground that the verdict 
was contrary to the evidence. The case went to the jury solely 
on a question of pedigree or relationship. It seems to have been 
agreed that the land belonged at one time to one Kahaleikekai 
and that upon her death, intestate and without leaving child or 
parent, an undivided half of the land descended to her husband, 
one Kanohohokahi, who afterwards conveyed it to the defendant 
Kaioipahia. The dispute relates to the other half and the case 
went to the jury upon the question of fact whether this half, 
on the death of Kahaleikekai, descended to the plaintiff who 
claims to have been her brother or to one Kahulekua, claimed 
to have been her sister and from whom the defendant claims 
by descent. The testimony for the plaintiff, it is true, as argued 
by defendant’s counsel, was not very satisfactory; still it was 
such as could sustain the verdict, and it is well settled that a 
verdict cannot be set aside under such circumstances. The 
credibility of the witnesses and the weight of their testimony 
were matters for the consideration of the jury, not of the court. 
It will serve no useful purpose to review the testimony at 
length. 

An exception was taken to the refusal of the trial judge to 
allow the defendant to introduce testimony as to the value of 
the buildings on the land. The testimony was ruled out as 
immaterial. Upon what theory could it have been admitted? 
It was the title, not the value, of the property that was in issue. 
If the theory was that here, as in some states, one who has in 
good faith put improvements upon the land of another under a 
mistake as to the title, may claim the value of the improvements, 
still the’ evidence was inadmissible in this case, for the value of 
such improvements in those states may be claimed, in the absence 
of statutes providing otherwise, only by way of set-off to a claim 
for mesne profits and in this case there was no claim for mesne 
profits. We express no opinion as to whether the value of such 
improvements may be set-off against a claim for mesne profits 
here. If the theory was that this was a case in which a tenant 
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in common who has in good faith and under a mistaken belief as 
to his title put improvements on the land may claim the value 
of such improvements under some circumstances, still the 
evidence was inadmissible, for that rule holds only in equity and 
this is an action at law. Nahaolelua v. Kaaahu, 10 Haw. 662. 
This apparently was the theory upon which the trial judge 
thought the evidence was offered, for it appears by the record 
that he accompanied his ruling with the remark that “the only 
way in which that evidence can be admitted is by bill for par- 
tition.” If the theory was that the defendant could set up a 
title to the buildings as distinguished from the land, then, as we 
have already seen, the value of the buildings was immaterial 
upon the question of title. A verdict could not be given the 
defendant for the value of the buildings. Defendant now 
practically asks this court to consider his offer of evidence and 
the ruling thereon as made in respect of the title to the buildings, 
and not their value. This cannot be done. There was no offer 
of evidence as to title and no ruling upon the admissibility of 
such evidence. We may add that, to judge from the statements 
in the court below as set forth in the stenographer’s notes as 
well as from the oral statements at the hearing in this court, 
defendant relied not upon a legal title to the buildings at all 
but merely on an equitable claim to their value because they had 
been put on the land in good faith by those under whom the 
defendant claimed. The evidence appears to have been offered 
and the exception taken throngh a misunderstanding of the 
ease of Booth v. Kapuakela, 10 Haw. 414. That was a suit in 
equity for partition. The plaintiff claimed exclusive legal title 
to the buildings. The court held that the question of title had 
been settled in an action of ejectment in which the jury had 
found that each party was entitled to an undivided half of the 
land and in which no title to the buildings as distinguished from 
the land had been set up. The court expressed the opinion that 
the legal title, if anv, to the buildings might have been set up 
by the defendant in ejectment and a verdict rendered for the 
plaintiff for the land exclusive of the buildings. No equitable 
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claim to the value of the buildings was set up in that case and 
the court expressed no opinion upon such a claim. Cases of 
the class to which Booth v. Kapuakela belongs are to be ‘istin- 
guished from those of the class to which Nahaolelua v. Kaaahu, 
supra, belongs. 

An exception was taken to the refusal of the trial judge to 
instruct the jury, as requested by defendants, to render a verdict 
for the defendants for the reason that the plaintiff had con- 
veyed his interest in the land to a third party, one Wong Wa 
Foy. One witness, a lawyer, testified, on cross-examination by 
defendant’s counsel, that he had drawn a paper, on its face a 
deed, but intended as a mortgage of this land from the plain- 
tiff to Wong Wa Foy, to secure money with which to meet the 
expenses of this suit, supposed then to be about $200, but that, 
when it was afterwards ascertained that the expenses would 
probably amount to about $400, Wong Wa Foy was paid the 
amount he had loaned, the mortgage to him was torn up and a 
new mortgage made to the witness for $400. Defendant con- 
tends that there should have been a reconveyance by Wong Wa 
Foy and that until such reconveyance the title was in him and 
not in the plaintiff. It will be unnecessary to go into the ques- 
tion of the theory of mortgages in this country with respect to 
the status or legal rights of the parties thereto. It is well set- 
tled that as between the mortgagor and a stranger, whatever 
may be the rule as between mortgagor and mortgagee and those 
claiming under the latter, the right of possession is in the mort- 
gagor; also that payment of a mortgage on its law day or prior 
thereto by consent discharges the mortgage and revests the 
entire title in the mortgagor even as against the mortgagee 
without any reconveyance, and in this case the evidence was 
such that the jury might have found that the mortgage was 
satisfied on or before the day upon which the debt which it 
secured became due. On either of these grounds the right of 
possession might have been found to have been in the mortgagor, 
the plaintiff, as against the defendant. This assumes, of course, 
that the jury might have found that the deed was in fact a mort- 


330 FEBRUARY, 1898. 


gage. There was ample evidence admitted from which the jury 
might have so found. Whether such evidence was admissible— 
that is, parole evidence in an action at law to prove that a deed 
absolute on its face was intended as a mortgage—is another 
question and one upon which it is unnecessary for us to express 
an opinion. For such evidence was in fact admitted, and was 
introduced by the defendant himself and without any objection 
from any one. The question of its admissibility cannot be and 
is not raised now. 

The exceptions are overruled. 

W. R. Castle, P. L. Weaver and E. Johnson for plaintiff. 


J. A. Magoon and W. S. dings for defendant Kaioipahia. 


JULIA S. RICE and WILLIAM B. RICE, her husband r. 
JONATHAN SPOONER. 


Exceprions rrom Crrevir Court, Frest Crecurr. 
Susmitrep Janvary 6, 1898. Dercipep Fesruary 18, 1898. 


Jupp, C.J., Frear anb Wuitine, JJ. 


A breach of a.condition subsequent in a deed does not of itself work 
a forfeiture. The grantor may waive the breach, If he desires to 
enforce a forfeiture he should ordinarily re-enter, if out of posses- 
sion. If in possession, his continuing to hold will be equivalent to 
re-entry provided such continuance is with the intention of en- 
forcing a forfeiture. The presumption, if any, of such intention 
from the mere fact of possession, is rebuttable, and in this case 
the finding of a trial judge that such presumption, if it existed, 
was rebutted by the evidence cannot be disturbed, the evidence 
not having been brought to this court. 
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OPINION OF THE COURT BY FREAR, J. 


This is an action of ejectment to recover possession of a portion 
of the land conveyed October 15, 1884, by the defendant to his 
daughter, the principal plaintiff, upon condition that she should 
pay him five dollars a week during his life-—the land conveyed 
by this deed being a portion of the land covered by Royal 
Patent 681, situated at Kalihi, Oahu. She claims as grantee 
under this deed; he claims a forfeiture by reason of breach of 
the condition. The case was tried jury waived and judgment 
rendered for the plaintiffs for the land and $1629.72 damages. 
Defendant brings the case to this court on exceptions. 


As found by the trial judge, a breach of condition does not 
of itself work a forfeiture. It merely gives the grantor the 
right to enforce a forfeiture. This right he may waive. If 
he desires to enforce it, a re-entry upon the land is ordinarily 
necessary in case he is out of possession. If he is already in 
possession, he cannot make entry, but may enforce a forfeiture 
by what is deemed equivalent, namely, by continuing in pos- 
session with the intention of taking advantage of the breach 
and enforcing a forfeiture. In the present case the grantor 
we. already in possession of a portion of the land. He had 
entered and had held possession for at least several years, as 
admitted, without any intention to take advantage of the breach. 
But he claims that at some time subsequently he changed his 
intention and thenceforth continued in possession for the pur- 
pose of enforcing a forfeiture. Whether there is a presumption 
that possession by the grantor is for the purpose of enforcing 
a forfeiture when there has been a breach or such purpose must 
be manifested in some way by the grantor is a question which 
we need not now decide. If there is such a presumption it is 
rebuttable, and in this case the trial judge found that such pre- 
sumption, if it existed, was rebutted bv the evidence. 

The trial judge found substantially as follows: The deed was 
made in 1884. Plaintiffs afterwards took possession and paid 
the weekly sums required by the condition until October, 1887. 
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and continued in possession until July, 1891, when defendant 
compelled them to leave the portion of the land now in dispute. 
A few months later, however, plaintiffs let part of this land and 
collected rent from the tenant for perhaps a year, the tenant 
being in possession. Defendant then resumed possession. In 
July, 1896, defendant brought assumpsit for the weekly sums 
in arrears and in January, 1897, recovered judgment for such 
sums and interest for six years back, which judgment remains 
unsatisfied. In May, 1897, the present action of ejectment was 
brought by plaintiffs for the portion of the land in possession of 
defendant. Defendant has not at any time since the execution 
of the deed in any manner or form had possession of or made 
entry upon the portion of the land not now in dispute. Up to 
the time of the judgment in the action of assumpsit, as admitted, 
he had not entered upon or held possession of the portion now in 
dispute for the purpose of enforcing a forfeiture. He took 
possession of that portion of the premises and held possession 
thereof up to that time “solely for the purpose of better securing, 
as he thought, the payment of the sums then due him, thus 
recognizing the continued existence of an obligation on the 
part of the grantee to pay said sums.” Since then “nothing 
has been said or done by him tending in the slightest degree to 
indicate a change of purpose or intention on his part; and,” 
continues the trial judge, “I believe upon all the evidence and 
find—defendant’s statement at this trial to the contrary notwith- 
standing—that the character of his possession has not changed, 
in other words, that he has continued in possession for the same 
purpose and not with the intention of taking advantage of any 
breach.” In regard to the presumption, if any, that possession 
is with the intention of enforcing a forfeiture, the judge says: 
“Assuming, but not deciding, that there is such a legal presump- 
tion, I find in this case that it is rebutted by the proof and that 
defendant must be regarded as having waived the forfeiture if 
there was any.” 

The question whether the judge’s findings of fact are sup- 
ported by the evidence is not before ns although raised by the 
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hill of exceptions on its face. For, on account of special circum- 
stances not necessary to be set forth, a stipulation was filed 
whereby the parties waived any record or transcript of the 
evidence, accepted the findings of fact by the trial judge as 
conclusive, and limited the consideration of this court to the 
single question whether upon those findings there had been a 
forfeiture. In view of the findings of fact above set forth we 
cannot find as matter of law that there had been a for- 
feiture. How far the judge, in making his more general 
findings of fact, was influenced, if at all, by his view of the law, 
or how far those more general findings were mere conclusions 
from his more specific findings or were conclusions from those 
specific findings and other evidence, we cannot say. We can 
conceive that the evidence might have been such as to sustain 
his findings and in the absence ot any showing to the contrary 
we must presume that it was such. We may add that the case 
was submitted to us on briefs and that we have not had the 
assistance which oral argument would be likely to give us in a 
case of this kind. 

The trial judge found as matter of law and as an independent 
ground for his decision that a demand for performance of the 
condition, namely, payment of the instalments, was a necessary 
prerequisite to the enforcement of a forfeiture. He found also 
as matter of fact that no such demand had been made. Whether, 
in our opinion, the judge’s view was correct as to this question 
of law, we need not say in view of our conclusion above set forth 
upon the first ground upon which the decision below was based. 

The exceptions are overruled. 

Kinney & Ballou for plaintiffs. 

A. S. Humphreys for defendant. 
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REPUBLIC OF HAWATL v. YOSHIDA. 
Exceptions FROM Circurr Court, Szconp Crrcurr. 
Susmirrep Fesrvary 1, 1898. Decwep Fresruary 25, 1898. 


Jupp, C.J., Frear ann Wue, JJ. 


Murder. 


Evidence held to support a verdict of murder in ‘the first degree. 


OPINION OF THE COURT BY WHITING, J. 


The defendant Yoshida, a Japanese, was indicted and tried 
for the crime of murder in the first degree in the Second Cir- 
cuit Court, at the December Term, 1897, held at Lahaina, Isl- 
and of Maui. The defendant having no counsel, the court 
appointed two members of the bar to act for him in his defense. 
A verdict of guilty of murder in the first degree was rendered 
by the jury. 

The .bill of exceptions contains two exceptions, one to the 
admissibility of evidence and one to the refusal to grant a new 
trial on the ground that the verdict was contrary to the law and 
the evidence. 

On the case being brought before this court, no counsel ap- 
pearing for the defendant, Charles Creighton, Esq., at the 
request of this court and with the consent of defendant, pre- 
sented and argued the exceptions. 

First exception: “During the evidence of Fukuda, the wit- 
ness was asked by the prosecution upon his direct examination: 
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Q. Did she have any marks on her person? A. I don’t 
know. There was little life in her body when I arrived. 

Q. Did she have any marks on her person? A. She had 
a mark on the back of her head. 

Q. What other marks besides the one on her neck? A. 
Later on I saw she had a mark on her throat. 


Q. What kind of a mark? A. I don’t remember very 
well, but I think it was a cut. 


Q. Was there much blood from it? A. Lots of blood. 


The defendant’s counsel objected to the question and answer 
as incompetent. 

Mr. Creighton in this court submitted this exception to the 
court without argument, but did not feel justified in waiving it 
under the circumstances of his acting as counsel in this court. 
Ve find no error, however, the question and answer and the 
evidence sought to be obtained were perfectly competent. The 
evidence was part of the res gestae. 

Oyasu, the deceased, a Japanese woman, was living with her 
husband one Irie at Lahaina, Maui. Irie was a workman on a 
sugar plantation and usually went to work at an early hour in 
the morning. The defendant, Yoshida, also a Japanese and a 
plantation laborer, was a frequest visitor at the house of Irie 
and was received as a friend. On Wednesday night, November 
8, 1897, Oyasn and her husband slept at their house where also 
lived one Akahoshi. Early in the morning of Thursday, No- 
vember 4th, they all arose and about five o’clock a. m., Irie went 
tə his work. About 6:30 to 7 o’clock, a. m., the defendant 
Yoshida came to the house and met Oyasu, deceased, in the 
yard, where she was working, washing clothes; and soon he 
had hold of Oyasu and stabbed her with a knife which he had 
brought with him. The woman was trying to get away and 
defendant kept stabbing her until separated by Akahoshi and 
one Fukuda, who came to her assistance; when she fell to the 
ground, and the knife was taken from defendant by them. A 
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vigorous struggle was had to get the knife from him. He was 
asked why he did this, by Akahoshi, but made no reply. The 
woman within a few minutes died. 

When defendant first arrived and met her, there were no 
lcud words or altercation until the woman screamed when stab- 
bed by defendant. 

The knife used was a strong jack knife, opened and had a 
cloth or rag wound around it so that the blade could not close. 


The woman was cut on her neck and throat, and her body 
was covered with blood. The wound in the neck severed the 
arteries and caused death. There was a wound on the upper 
side of the left breast, another on the back above the shoulder 
blades. The wound in the neck was by the blow of a knife 
followed by a long cut, by drawing the knife violently through 
the neck. 

On Thursday, November 4th, between six and seven o’clock 
in the morning, defendant went to the store of one Kojima, 
in Lahaina, and purchased a knife which Kojirna testified was the 
same sort of knife as that used by defendant in the killing of 
the woman. Kojima also testified, that defendant was then per- 
fectly sober and sane and not under excitement. Defendant 
left the store immediately and, shortly after, the killing took 
place. 

The relations between defendant and Oyasu and Irie had 
been friendly for a year and a half up to two weeks before the 
homicide, when Irie forbade the defendant to come to his home 
as he had told false stories that Oyasu stole rice, and during 
those two weeks defendant did not go to the house until Novem- 
ber 4th. The evidence also shows that deceased was a good 
woman. 

The birthday of the Emperor of Japan was on Wednesday, 
November 3, 1897, and some celebration was had such as wrest- 
ling matches and drinking saki, a Japanese rice wine. 

The defendant testified, that on ‘Wednesday night he cele- 
brated and drank a good deal of saki and the next morning his 
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head got very sore. When he got up, he drank saki, and then 
went to the store and bought a knife to prune coffee trees, the 
same knife which was used in the stabbing; that he put the 
rag on the knife as he wanted to go mauka and cut some cocoa- 
nut leaves, and “if I did not have rag round the knife, it would 
slip in my hand:” the cocoanut tree was near Irie and Taka- 
mota’s houses, and he went to the house, (Takamota’s) as he 
used to go there frequently and wanted to see the people; this 
house was near Irie’s house; that he had been drinking a good 
deal of saki and was tired and wanted a rest. His feet were 
tired, and he went to get some water to drink—but as no water 
was there, he said to a woman (Oyasu) who was there—(where 
he went for water). “There is no water here I will go off and 
get some water.” The woman said: “You are too drunk to go 
and get water.” There was a little water left in a tub and “I 
threw the tub and the water on the ground and some of the 
water spilled on the woman’s foot, and then the woman asked 
me what I meant by doing that, and she got a big club and hit 
me on the head and then I struck her with my hand. Then she 
hit me on the head again—and I got very much excited and 
angry. Then she kept knocking me around—after I got hit on 
the head the first time then I became crazy and I don’t remem- 
ber anything more.” Q. Where was this knife during all 
this time? A. I put it in my tobacco-pouch and had it in my 
pocket. Q. Do you recollect of doing anything with that 
knife after that time? A. I don’t know whether I used the 
knife or not. Q. What is your next recollection if any that 
occurred that day? Q. A couple of people came up and got 
hold of me and held me. Q. At the time you upset this 
tub and water, etc., where were these other people? A. They 
were inside the house. Q. Nobody but yourself and woman 
outside? A. I have forgotten. 

The defendant attempted to prove intoxication, but the evi- 
dence is entirely to the contrary. The physician who examined 
the deceased at the time of the homicide, also examined the de- 
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fendant, and testified, decidedly, that defendant was perfectly 
sober and he is fully corroborated by the other witnesses. 

The court charged the jury fully as to the law of murder in 
the first and second degrees, and also as to the degrees of man- 
slaughter and assault and battery; also full instructions were 
given as to the “deliberate premeditated malice aforethought, 
extreme atrocity, and extreme cruelty necessary to convict of 
murder in the first degree.” The court left it to the jury to 
find the degree of the crime under the facts as they might find 
them. No objection or exception was made or taken to the 
charge. 

The defendant’s counsel has with ability and earnestness 
argued that the crime was not murder in the first degree as the 
evidence did not warrant it, claiming that there was sufficient 
in the case to show that the defendant’s acts were done in the 
heat of excitement on the spur of the moment, and that the 
intoxication of defendant took it out of the first degree. Also 
that the prosecution must prove that there was “deliberate pre- 
meditated malice aforethought” beyond a reasonable doubt and 
that such could not be presumed where murder was of two 
degrees. 

We are satisfied that the jury entirely disbelieved the de- 
fendant as to the reasons and manner of the homicide. We 
have already shown that the defendant did not sustain his 
ground of intoxication on the evidence. The jury were justi- 
fied in finding murder in the first degree for there is evidence 
tending to show clearly that defendant deliberately committed 
the murder with premeditation; the quarrel on account of 
Oyasu, the deceased wife of Irie,—the preparations which the 
dcfendant had made in buying the knife with which he slew 
the woman,—wrapping the handle of the knife with cloth for 
the protection of the hand and to prevent the blade from shut- 
ting,—and the proceeding to her place of residence at a time 
he must have known of the absence of her husband, and there 
making the assault under circumstances which indicated deter- 
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mination and definite purpose, are all facts which the jury prob- 
ably took in consideration in arriving at their verdict. 

We cannot hold that the verdict is contrary to the law and 
the evidence and overrule the exceptions. 

Chas. Creighton for defendant, assigned by the Supreme 
Court to present the exceptions. 


Attorney-General W. O. Smith for prosecution. 


IN THE MATTER OF THE SUFFICIENCY OF THE 
PUBLICATION OF A PROPOSED AMENDMENT 
TO THE CONSTITUTION. 


OPINION OF THE JUSTICES OF THE SUPREME COURT TO THE 
ACTING PRESIDENT. 


Publication of a proposed amendment to the Constitution by twelve 
weekly insertions in two newspapers, the last publication being 
more than a week prior to the general election, and there being 
no publication during the week immediately preceding the election, 
is not a compliance with Section 4, Article 103, of the Constitution 
which requires publication ‘‘weekly for the twelve weeks next 
preceding the succeeding general election.” 


DEPARTMENT OF THE JUDICIARY, 


Honolulu, H. I., February 25, 1898. 


To Hon. H. E. Coorrr, 
Minister of Foreign Affairs, 
Acting President. 


Sir:—In your communication received yesterday you request 
the opinion of the Justices of the Supreme Court on the ques- 
tion of the sufficiency of a publication of a proposed amendment 
to the Constitution. The facts are as follows: The publication 
of the proposed amendment first appeared in the “Hawaiian 
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Star” and “Kuokoa,” in the English and Hawaiian languages 
respectively, on the second day of July, 1897; subsequent in- 
sertions being made each week to and including the seventeenth 
day of September, 1897. The general elections of 1897 were 
held on the twenty-ninth day of September, 1897. 

The Constitution, in Article 103 under the title “Amendment 
or Revision of the Constitution,” Scction 1, prescribes that 
“This Constitution may be amended or revised in the following 
manner and no other.” Then follows seven sections prescribing 
the manner. Section 4 is as follows: “Upon the passage by 
the Legislature of any amendment or revision of the Consti- 
tution as aforesaid, it shall be the duty of the Minister of the 
Interior to publish such amendment or revision weekly, for the 
twelve weeks next preceding the succeeding general election to 
the Legislature, in not less than two newspapers published in 
Honolulu in the English and Hawaiian languages respectively.” 

The proposed amendment was published “weekly for twelve 
weeks,” that is, on twelve successive Fridays beginning with 
Friday July 2d and ending with Friday the 17th of September. 
There was no publication on Friday the 24th of September, 
which was during the week next preceding the election of the 
29th September, nor on any day of that week. The Constitu- 
tion requires that the twelve weeks of publication shall be “the 
twelve weeks nert preceding the election.” In this respect, 
therefore, the requirement as to publication was not complied 
with. 

The Constitution can be amended or revised in the manner 
therein prescribed “and no other.” The requirement in Sec- 
tion 4, Art. 108, under consideration, being a part of the manner 
of amendment, is therefore mandatory. 

We are of opinion that the publication as made is insufficient. 

Respectfully submitted, 
A. F. Jupp, 
W. F. FREAR, 
W. Avstri Warrinc. 
Justices of the Supreme Court. 
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REPUBLIC OF HAWAII v. SAGATA TSUNIKICHI. 


Exceptions FROM Crecurir Court, Seconp Crectir. 


Supmittep Fesruary 1, 1898. Decipep Fesruary 28, 1898. 


(1) 


(2) 


Jupp, C.J., Frear anp Wura, JJ. 


On a motion to exclude witnesses from the court, it is not error 

for the court in its discretion to allow the sheriff and deputy 
sheriff to remain in court to attend to their official business, al- 
though they expected to be called as witnesses to some facts 
observed by them after the crime had been accomplished. 


Where two persons, A. and B., had been killed by the same person 
at the same time and under the same circumstances, it was com- 
petent to admit evidence of the killing of B. as a part of the res 
gestae, although the killing of A. was alone charged in the indict- 
ment. 


(3) It was not error to refuse to charge that the act of killing, the 


weapon or means used or other facts and circumstances surround- 
ing the homicide, may not afford presumption of the degree of 
murder, and that additional proof of deliberation, premeditation 
or reflection must be shown in order to establish a higher degree 
of guilt than murder in the second degree. 


(4) The court charged as follows: “It is not necessary that a delib- 


erate, premeditated intention should be formed and matured before 
the occasion upon which the crime was committed. If executed 
the moment such intention is formed, if such deliberate premedi- 
tated intention was in fact formed, the murder is murder in the 
first degree.” “While presumptions of malice are necessarily pre- 
sumptions of murder, because all malicious killing is murder, they 
are not presumptions of murder in the first degree and such pre- 
sumptions justify conviction in the second degree only, unless the 
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weapons used or the means used or other facts and circumstances 
surround.ng the killing and connected with it show that the kill- 
ing was in fact with deliberate, premeditated malice or with ex- 
treme atrocity or cruelty. Deliberate, premeditated malice or else 
extreme atrocity or cruelty must be proved by the evidence in 
order to justify a verdict of murder in the first degree.” 


Held, that the above charge fairly states the law on th.s subject. 


(5) There was evidence in this case from which the jury could find 
that the murder was committed with “deliberate premeditated 
malice aforethought” or “with extreme atrocity or cruelty” or 
both. 


(6) Where several counts in the indictment merely describe the same 
offense as having been done in different ways, it 1s not error for 
the court to refuse to require the prosecution to elect upon which 
count they will proceed. 


OPINION OF THE COURT BY JUDD, C. J. 


The defendant was convicted in the Cireuit Court, Second 
Circuit, of murder in the first degree. On the representation 
that he was unable to employ counsel, the court appointed 
Charles Creighton, Esq., to defend him. 

The case for the prosecution is as follows: The defendant, a 
Japanese, had a wife of the same nationality named Otsuru or 
Octuro, and a child about three years old. This family had 
moved to Wailuku from Spreckelsville where defendant had 
been employed. On Saturday, the 24th of July last, Otsuru 
left their home with her child and went, as her husband the 
dcfendant says, ostensibly to have a tooth pulled. Defendant 
towards night, his wife not returning, went in search of her, 
first to the doctor’s and then to one Mashida’s house in Waikapu 
and, on being told that she was not there but was at a house 
nearby in which one Keota lived, he returned to his home, and 
early Sunday morning appeared at the door of Keota’s house 
in which were Keota and Araki, Japanese, and Otsuru and her 
child all sitting about a small table drinking coffee. Defendant 
said “Good morning.” Keota replied and asked him to join 
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them. The child seeing its father called out “papa, papa” and 
ren to defendant who took her up in his arms and called his 
wife to come outside and went out carrying the child, she fol- 
lowing him. In a few moments Keota and Araki, still in the 
house, heard the parties out door talking, followed by a loud 
scream from the woman. They rushed out and saw the de- 
fendant standing over his prostrate wife, stabbing her repeat- 
edly with a long knife. She was covered with blood. As 
Keota and Araki tried to interfere defendant flourished his 
knife at them and they ran back a few yards. Keota on com- 
ing up again to the parties found the child with its throat cut 
and both the woman and the child dead. Defendant immedi- 
ately cut his own throat and when the neighbors and officers 
came running to the scene, defendant was lying on the ground, 
insensible. Keota then ran off to telephone for the officers. 
Araki had run off altogether and did not return until the crowd 
came up. Defendant was taken to the hospital and his wounds 
were sewed. The front tissues of the woman’s neck were com- 
pletely severed to the back muscles. She had several other 
deep wounds, one near the armpit, one in the abdomen, one in 
the back and both her hands were nearly cut off. The child’s 
head was severed from its body, only a shred of skin retaining 
it The knife used was a Japanese knife with a very sharp 
blade about nine inches long, from its appearance not made for 
domestic use, but a weapon of offense or defense. A wooden 
sheath in which this knife was carried was found on defendant’s 
person, thrust into his trousers at his side and held by a sash. 
The knife was taken from defendant after a struggle by a na- 
tive who lived nearby and ran to the scene seeing the Japanese 
running away. There is some evidence that on that Saturday 
night defendant had asked a Japanese friend to try and sell his 
wife for $75 and that he said she had run away and he was trying 
to find her. Araki says that while he was at Mashida’s house in 
Waikapu, the Saturday evening before the murder, the woman 
Otsuru and her child came there, walking, and asked him 
for sleeping accommodations for the night, saying that she 


344 FEBRUARY, 1898. 


had had a fight with her husband. There is some conflict of 
testimony as to whether Mashida was aware of this request. He 
was attending his sick wife at the time. But it is not disputed 
that Araki took Otsuru and her child to Keota’s house nearby 
and that Keota took them in and gave up his bed to them, he 
sleeping in another room. Araki says that after seeing the 
woman and child provided for at Keota’s he went back to Mas- 
hida’s house and only returned to Keota’s very early the next 
morning and then got Keota to buy coffee for the party which 
they were drinking when defendant made his appearance as 
above narrated. From these actions it was urged by defend- 
ant’s counsel that defendant had reasonable grounds to suspect 
his wife of undue intimacy with Araki, but if it was so it is 
remarkable that defendant showed no hostility to Araki. What 
the conversation was between defendant and his wife may 
never be known and is only the subject of conjecture. At any 
rate, Keota says that it was “very soon” after they went out of 
the house that he heard the woman scream. 

The first exception is to the court’s allowing, under objections 
by defendant’s counsel, the sheriff and deputy sheriff, to remain 
in court during the trial although thev expected to be called as 
witnesses. They testified to certain facts observed by them 
after the homicide. Their presence in court assisting the attor- 
ney general in this case and in the general business of the term, 
was deemed necessary. It was within the discretion of the 
court to exclude them or not and we cannot sce how their pres- 
ence worked any injury to the defendant. We overrule this 
exception. 

The second exception is to the court’s allowing the introduc- 
tion of evidence as to the killing of the child, the indictment 
charging defendant with the killing of Otsurn alone and not 
the child. This evidence was clearly admissible as being a part 
of the res gestae. It was a fact connected with the killing of 
the woman and forms part of one transaction and illustrates its 
character and by reason and upon authority it could not be 
properly excluded. 
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1 McLean, Cr. Law, See. 411; 
Kerr, Homicide, Sec. 426; 
People v. Foley, 64 Mich. 148; 
Brown v. Com., 76 Pa. St. 319. 


The statutory definition of murder in the first degree is as 
follows: 


Section 37. Murder is the killing of any human being with 
malice aforethought, without authority, justification or extenua- 
tion by law, and is of two degrees, the first and second, which 
shall be found by the jury. 

Section 39. Murder committed with deliberate premeditated 
malice aforethought, or in the commission of or attempt to com- 
mit any crime punishable with death, or committed with extreme 
atrocity or cruelty is murder in the first degree. 

The third exception is to the court’s refusal to charge in be- 
half of defendant as follows: 

Instruction 8. “While presumptions of malice are neces- 
sarily presumptions of murder, because all malicious killing is 
murder, yet a presumption of malice either from the act of 
killing, the weapon or means used, or from other facts and cir- 
cumstances surrounding the homicide, raise no presumption as 
to the degree of murder, and consequently no presumption that 
the homicide is more than the lowest degree of malicious kill- 
ing, which is usually murder in the second degree; but a higher 
degree of guilt can be established only by additional proof of 
deliberation, premeditation or reflection.” This instruction is 
erroneous. The jury may find deliberation and premeditation 
from the nature of the act of killing or from the means used 
or from other facts and circumstances surrounding the act. 
Scarcely ever does an accused express audibly that he had formed 
his purpose to kill, having deliberated and premeditated it. A 
man’s mind may be shown by his act. 


The court in place of this requested instruction, charged as 
follows: “It is not necessary that a deliberate premeditated 
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intention should be formed and matured before the occasion 
upon which the crime was committed. If executed the moment 
such intention is formed, if such deliberate premeditated inten- 
tion was in fact formed, the murder is murder in the first 
degree.” Also the following: “While presumptions of malice 
are necessarily presumptions of murder, because all malicious 
killing is murder, they are not presumptions of murder in the 
first degree, and such presumptions justify conviction in the 
second degree only, unless the weapons used or the means used 
or other facts and circumstances surrounding the killing and 
connected with it show that the killing was in fact with deliberate 
premeditated malice or with extreme atrocity or cruelty. Deli- 
berate premeditated malice or else extreme atrocity or cruelty 
must be proved by the evidence in order to justify a verdict 
of murder in the first degree.” 

The instruction given was correct. In Aszman v. State, 
123 Ind. 347, the court says in discussing the difference be- 
tween the two degrees of murder: “It is sufficient to say that 
in order that there may be such premeditated malice as will make 
a homicide murder in the first degree, the thought of taking 
life must have been consciously conceived in the mind; the 
conception must have been meditated upon, and a deliberate 
determination formed to do the act. Where a homicide has been 
preceded by a concurrence of will, with an intention to kill, and 
these are followed by deliberate thought or premeditation, al- 
though they follow as instantaneously as successive thoughts 
can follow each other, the perpetrator may be guilty of murder 
in the first degree.” 

To the jury was left the duty of finding whether the defend- 
ant committed the act with deliberate premeditated malice 
aforethought, or not. The possession and use by defendant of 
the knife, which was evidently a warlike weapon and not one 
intended to be used for domestic or personal purposes, extremely 
bright and sharp, was an important item in the case. The jury 
was not called upon to render a special verdict whether the 
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killing was with deliberate premeditated malice aforethought 
or in case they did not find premeditation to find whether they 
found the killing was done with extreme atrocity or cruelty, 
and we cannot tell which ingredient they did find. It was left 
to them to find either or both. We find evidence that would 
authorize the jury to find either or both. 

Another exception is to the refusal-of the court to order the 
prosecution to elect upon which count or counts of the indict- 
ment they would go to trial and ask for conviction. This was 
not error. The different counts merely charge the same offense 
in different ways. This is proper in order “to adapt the plead- 
ings to the different aspects in which the evidence on the trial 
may present a single transaction.” Bishop’s New Crim. Pro- 
cedure, Sec. 457. note. Com. v. Webster, 5 Cush. 295. 

The exceptions are overruled. 

Atty.-Gewl W. O. Smith for prosecution. 


Chas. Creighton, assigned by the Court, for defendant. 
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IN RE QUALIFICATION OF H. E. COOPER AS 
ACTING PRESIDENT. 


The constitutional qualifications required of a person in order to be 
eligible to the elective office of President, do not apply to the 
Minister of Foreign Affairs who acts as President, by virtue of 
the Constitution, during the temporary absence from the country 
of the President. 


DEPARTMENT OF THE JUDICIARY, 


Honolulu, H. I., February 28, 1898. 


To rue CABINET or THE Repusiic or Hawan, 


Gentlemen:—Your communication of the 26th instant is 
received. You desire the opinion of the Justices of the Su- 
preme Court upon the following question: “Does the provis- 
ion in regard to disability to hold the office of President as set 
forth in Article 22 of the Constitution apply to the Minister of 
Foreign Affairs acting as President during the temporary ab- 
sence of the President; and is the present Minister of Foreign 
Affairs disqualified from acting as President during the tem- 
porary absence of the President?” Your communication states 
the facts in question as follows: “The present Minister of 
Foreign Affairs, H. E. Cooper, arrived in this country on the 
Tth day of June, 1890, has resided here ever since, and is a citi- 
zen of the Republic.” 

Article 22 of the Constitution under the caption “Qualifica- 
tions of President” requires that in order to be eligible to the 
office of President, “a person shall be not less than thirty-five 
years of age; have been born in the Hawaiian Islands or resided 
therein for not less than fifteen years; and he a citizen of the 
Republic.” 
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Article 36 of the Constitution, Section 1, prescribes that “in 
case of the temporary disability or absence from the country of 
the President, the Minister of Foreign Affairs, while such dis- 
ability or absence continues, shall act as President.” 

The President is now temporarily absent from the country, 
and, in obedience to the Constitution, the Minister of Foreign 
Affairs, Hon. H. E. Cooper, is acting as President. No ques- 
tion is made as to the constitutional qualification of Mr. Cooper 
to be Minister of Foreign Affairs. Mr. Cooper takes the office 
of Acting President by virtue of Article 36 of the Constitution, 
and to do so the only qualification that he must possess is that 
he be the Minister of Foreign Affairs. Whether Mr. Cooper be 
eligible to the elective office of President is altogether foreign to 
the question and cannot be inquired into. My. Cooper’s func- 
tions as Acting President began when the President left the 
country and will cease when he returns. 

We therefore answer both parts of the question, an answer 
to which is requested of us, in the negative. 

We desire now to call the attention of the Cabinet to Article 
87 of the Constitution, which prescribes as follows: “The 
Justices of the Supreme Court, when requested by the Presi- 
dent or the Cabinet, shall render opinions upon questions of 
law upon solenn occasions.” We doubt very much whether 
the occasion which has given rise to the question submitted for 
our opinion is one of the character required in the Constitution. 


Very respectfully submitted. 


(signed) A, F. Jupp. 
(signed) W. F. FREAR. 
(signed) W. Avustix WHITING. 


Justices of the Supreme Court of the Republic of Hawaii. 
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ANNA DOS ANJOS PERRY, ANNA PERRY, ANTONIO 
PERRY, JULIA PERRY, INEZ LARNARCH nee 
PERRY and A. LARNARCH, her husband, FLORA 
PERRY and EDUARDO PERRY, a minor, by his 
Guardian Anna pos Angos Perry v. MARY LUCAS and 
CHARLES LUCAS, her husband. 


APPEAL FROM Crrourr Junar, Firsr Crecurr. 
SUBMITTED January 5, 1898. Decipep Marcu 1, 1898. 


Jupp, C.J., Frear anp Wuirtine, JJ. 


A bill in equity to establish the boundary between two lands cannot 
be maintained by the owner of one of the lands either upon the 
allegation that the boundary as described in the Award and Patent 
of the other land is incorrect, uncertain and defective or upon the ` 
allegation that the owner of the other land has with a reckless 
disregard of the complainant’s rights removed a boundary mark 
which is mentioned in his own survey only. 


Mere confusion of boundaries or destruction of boundary marks is not 
sufficient to give a court of equity jurisdiction to establish bound- 
aries. There must be some special equity. 


A bill to reform an Award and Patent cannot be sustained where 
there is nothing to show how they should be reformed. 


A bill to remove a cloud by settling boundaries cannot be sustained 
where a bill to settle the boundaries could not be sustained, or 
where a superior legal title is shown in the defendant and no 
equitable title is shown in the complainant. 


OPINION OF THE COURT BY FREAR, J, 


This’ is entitled a “bill to remove a cloud, to establish 
boundaries and for an injunction.” There are allegations and 
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prayers bearing upon each of these objects. The allegations 
and prayer with reference to the injunction are merely in- 
cidental to the other allegations and prayers and need not be 
specially considered. The defendants demurred on the grounds 
(1) that the bill does not state facts sufficient to show a cause 
of action and (2) that complainants have a complete and 
adequate remedy at law. Whether there is a complete and 
adequate remedy or any remedy at law or not we need not 
consider, for, in our opinion, the bill does not show a case for 
relief in equity. 

Is the bill sufficient, either as a bill to remove a cloud or as 
a bill to establish boundaries? This is the question to be 
decided. Of complainants’ counsel one seems to regard the bill 
mainly as one to establish boundaries, looking upon the removal 
of a cloud chiefly as a result of the settlement of the boundaries, 
while the other lays special emphasis upon the removal of the 
cloud and treats the settlement of the boundaries chiefly as a re- 
sult of the removal of the cloud. 


Let us treat the bill first as one to establish boundaries. It 
appears that complainant Anna dos Anjos Perry holds in trust 
for herself and her children, also complainants, the land of 
Wailupe, in the District of Kona, Oahu, adjoining on its east 
side the land of Niu owned by the defendant Mary Lucas, and 
that the survey, Land Commission Award (No. 802) and Royal 
Patent (No. 52) of Niu are of earlier date than the survey, 
Award (No. 6175) and Patent (No. 4498) respectively of Wai- 
lupe. The complainants seek to establish the boundary be- 
tween these lands and pray that the boundary may be decreed 
to be that set forth in the bill by courses, distances and natural 
monuments and claimed to be the correct boundary,—which is 
substantially the same as that set forth in the Patent of Wailupe. 

Two grounds are relied upon to give equity jurisdiction. The 
first is that the western boundary of Niu as described in its 
Land Commission Award and Royal Patent is, as alleged, “in- 
correct, uncertain and defective to such an extent as to indicate 
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gross errors and mistakes on the part of the survevor who 
plotted the same” and “does not constitute the true boundary 
between said lands of Niu and Wailupe; and that the true 
boundary between said lands cannot be ascertained bv the des- 
cription thereof in said Roval Patent and Land Commission 
Award;” and that the boundary as described in said Award 
and Patent purports to extend into the land of Wailupe and 
includes as a portion of Niu certain valleys from time im- 
memorial known as a portion of Wailupe. 

As to this ground, it is to be noticed that the description in 
the Niu Award and Patent is not set ont in the bill so that the 
court may judge for itself whether the boundary as there des- 
eribed is “incorrect, uncertain and defective,” and that, too, 
though the allegation that such boundary is “incorrect, uncer- 
tain and defective” is shown to be merely an inference from 
such description. There is no allegation that the survey is im- 
possible. The allegation of uncertainty and defectiveness, 
even if it conld be taken as an allegation of fact and not a mere 
conclusion of law, is deprived of whatever force it might other- 
wise have by the further allegation that the boundary purports 
to extend into the land of Wailupe and includes a portion of it 
as a portion of Niu, thus showing an intelligible plain descrip- 
tion. It is evident that, of the allegations in this part of the 
bill, the one relied on is that the boundary as described in the 
Niu Patent is incorrect and not the true boundary and ineludes 
part of Wailupe. But this is merely an allegation of an overlap, 
or that both Patents cover in part the same land. A bill to 
establish boundaries does not lie to remedy a mistake of this 
kind. A bill to remove a cloud or a bill to reform a Patent might 
lie in such a case under certain cireumstances but not a bill to 
establish boundaries. 

Further, except in so far as the Niu Patent covers part of 
Wailupe, we fail to see how the owners of Wailnpe are con- 
cerned with the description in the Niu Patent. The description 
in the Wailupe Patent is independent of the description in the 
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Niu Patent. Suppose the latter is “uncertain and defective,” 
as alleged, suppose it does indicate gross errors and mistakes on 
the part of the surveyor, suppose it does not indicate the true 
boundary between these lands, suppose this true boundary can- 
not be ascertined from the Niu Patent, what is that to the owners 
ot Wailupe? In so far, therefore, as the allegations of uncer- 
tainty and defectiveness alone are concerned, it does not appear 
that the owners of Wailupe are in a position to complain. They 
can ascertain their boundary from the description in their owm 
Patent and they do in fact set it out as correct in their bill. It 
is only in so far as the boundary set out in the Niu Patent may 
be untrue and may include a portion of Wailupe that they show 
themselves prejudiced, and it is clear, as said above, that a bill 
to establish boundaries is not an appropriate bill to obtain re- 
lief in such a case. Equity cannot on such a bill go back of 
the surveys, Awards and Patents of two lands to ascertain and 
fix what was originally intended or supposed to have been the 
boundaries between those lands. 

The other ground relied on to give equity jurisdiction to 
establish the boundary is that the defendants, as alleged, “with 
a reckless disregard of the rights” of the complainants, “cut 
away considerable portions of the ledge of rock surrounding 
and overhanging the spring called Papalea,” and dug “a large 
hole in the ground near and above said spring, so that any 
boundary marks that may have previously existed at the places 
so dug into or cut away have been defaced and lost; and thereby 
made it impossible to ascertain the existence and locality of a 
certain mark of a cross mentioned in the survey of said land 
of Niu, on which the Royal Patent therefor was based, and 
which said mark, if ascertained, would determine whether the 
survey of the easterly boundary line of plaintiffs’ said land of 
Wailupe, ending as its description shows at ‘the sea at a spring 
of water called Papalea’ coincides with the earlier survey of 
defendants’ said land of Niu beginning as its description shows 
at a rock marked X at makai south-west corner of this land 

23 
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by spring of water joining Wailupe at sea,’” and which said 
mark would “establish the correctness of the boundary line be- 
tween said lands as claimed.” 

The substance of these allegations is that defendants with 
reckless disregard of complainants’ rights removed a boundary 
mark if any existed. It is not alleged that any mark existed. 
The mark is mentioned in the Niu survey only. It is not clear 
that the mark, if ascertained, would show, as alleged, whether 
the eastern boundary of Wailupe coincides with the western 
boundary of Niu, or that it would establish the true boundary 
between these lands. If the description of the boundary in the 
Niu survey is untrue, uncertain and defective, as alleged, the 
ascertainment of the mark which is mentioned only in the Niu 
survey, would be of little, if any, value. If, on the other hand, 
that description is true and certain, the boundary would coincide 
with the boundary as described in the Wailupe survey, if that 
is true, as alleged, in which case the owners of Wailupe would 
have nothing to do with the existence of a mark not mentioned 
in their survey. It is not shown or alleged that the true bound- 
ary cannot be ascertained without ascertaining the existence or 
location of the mark in question, or without the assistance of 
equity. That such an allegation is necessary see Story, Eq. 
Jur., Sec. 620; Nye v. Hawkins, 65 Tex. 600. On the contrary, 
so far as appears, the complainants’ survey is sufficient in itself 
and no monument mentioned therein has been disturbed. 

But aside from the question of the importance of the existence 
or location of the mark referred to, the mere removal of the 
mark although with a reckless disregard of complainants’ rights 
would not give equity jurisdiction. It is well settled that a 
mere confusion of boundaries or destruction of boundary marks, 
although occasioned by the acts of the party complained of, is 
not sufficient to give equity jurisdiction. The remedy, if any, 
in such cases is at law. To give equity jurisdiction there must 
be some special equity, such as fraud; or a relation between the 
parties which makes it the duty of one of them to preserve the 
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boundaries; or the prevention of a multiplicity of suits. Story, 
Eq. Jur., Sec. 619 et seg. In Speer v. Crawter, 2 Mer. 410, 
it not appearing that the confusion had been occasioned by the 
acts or neglect of the owners of one manor while they were 
lessees of the other, the Master of the Rolls dismissed the bill, 
asking, “On what principle, can a court of equity interfere be- 
tween two independent proprietors and force one of them to 
have his rights tried and determined in any other than the 
ordinary legal mode in which questions of property are to be 
decided?” In Walker v. Leslie, 14 S. W. (Ky.) 682, it was 
alleged that the defendant had opened the fence on the line 
described in the petition as the true division line and was setting 
up a different division line which would increase his acreage, 
but the court held that there was no equity, because no relation 
was shown between the parties making it the duty of the defend- 
ant to preserve the boundary. In Tillmes v. Marsh, 67 Pa. 
St. 507, it was alleged that the defendants had torn down a 
fence and done other acts interfering with complainants’ rights. 
The court dismissed the bill for want of equity. In Wetherbee 
v. Dunn, 36 Cal. 249, it was alleged that the defendant had re- 
moved division fences and that the boundaries had become so 
confused that they could not be ascertained without the aid of 
equity. The court held that there was no ground for relief in 
equity. See also King v. Brigham, 23 Or. 262, and Wilson 
v. Hart, 98 Mo. 618. In the present case complainants and 
defendants are independent proprietors; no relation is shown to 
exist between them making it the duty of the defendants to 
preserve the boundary marks, much less to preserve a mark 
which is mentioned in their own survey only. The allegation 
that the defendants, in removing the rock, acted with a reckless 
disregard of complainants’ rights, does not show fraud on the 
part of the defendants. 

Now taking the other view—that the bill is one to remove a 
cloud, it is alleged merely that the defective and uncertain 
boundary line as described in the Niu Patent and Award is a 
cloud upon the title of Wailupe, and the prayer is that that 
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Award and Patent be reformed and that the cloud be otherwise 
removed by the settlement of the boundary. It is evident that 
the bill cannot be sustained as a bill to reform the Award and 
Patent, for, not to mention other reasons, there are no allega- 
tions to show how they ought to be reformed. The Niu Award 
and Patent are not set out and there are no allegations to show 
the intention of the original parties to which the Award and 
Patent should be made to conform. Nor can the bill be sustain- 
ed as one to remove a cloud by settling the boundaries, for that 
would be to sustain it as a bill to settle boundaries (which, we 
have seen, cannot be done upon the allegations of this bill) mere- 
ly by calling it a bill to remove a cloud. The fact that the Niu 
Award and Patent are the earlier in date, thus indicating a 
superior legal title in defendants as to so much of the land as is 
covered by both Awards and Patents, coupled with the absence 
of any showing of an equitable title to such land in the com- 
plainants as against the defendants, is an additional reason for 
holding that the bill cannot be sustained as one to remove a 
cloud. 

The decree of the Circuit Judge dismissing the bill with costs 
is affirmed. 

A. K. Hartwell and A. G. M. Robertson for complainants. 

Kinney & Ballou for defendants. 
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J. F. BOWLER v. L. AHLO. 
APPEAL FROM Crrcuit Jupe@r, Firsr Creccir. 


SUBMITTED JUNE 28, 1897. Decipep Marcu 1, 1898. 


Frear anp Warne, JJ., ano Crrovir Jupce Perry, 1N 
PLACE OF JUDD, C.J., ABSENT. 


A covenant in a charter-party to surrender the vessel to the owner at 
the expiration of the term in as good condition as she now is in, 
ordinary wear and tear excepted, is presumably made on the as- 
sumption of the continued existence of the vessel, and hence, in 
the absence of any intention shown to the contrary, the loss of 
the vessel before the expiration of the charter and through no 
fault of the charterer will excuse performance of the covenant. 


OPINION OF THE COURT BY FREAR, J. 


The libellant let the schooner “Mahimahi” to one Ho Pai 
Yet for the term of six months from June 15, 1894, for the sum 
of $125 per month, the charterer to bear the expenses of mann- 
ing, repairing and furnishing the vessel (with certain ex- 
ceptions) and at the expiration of the term to “surrender and 
yield up the said schooner to the said party of the first part 
(libellant) in as good condition as she now is, ordinary use and 
wear excepted.” The libellee, Allo, joined in the charter-party 
guaranteeing the payment of the $125 per month and the faith- 
ful performance by the charterer of all his agreements and 
covenants. 


During the term of the charter, on November 14, 1894, the 
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schooner was wrecked while beating up the channel leading to 
the harbor at Waialua, Oahu, and became a total loss. 


This libel is for $2500 damages for the failure of the charterer 
to “surrender and yield up” the schooner to the owner at the 
expiration of the term as agreed. 

The Circuit Judge dismissed the libel upon the grounds that 
the loss occurred through the “Act of God” and not through 
any fault of the master or charterer; and that the covenant to 
surrender the vessel at the expiration of the term was only an 
expression of what the law would imply in the absence of an 
express agreement and left the parties subject to the common 
law rule that a bailee is obliged only to exercise due care and 
is not liable for losses occurring through no fault of his. 


On the evidence the finding of the Circuit Judge that the 
loss occurred through no fault or negligence of the master or 
charterer must be sustained. The main question is whether the 
charterer was obliged to return the schooner at all hazards or 
only in case he was not prevented from doing so through no 
fault of his own. It will be unnecessary to review each of the 
numerous cases cited by counsel on both sides. Thev relate 
in general to a class of what are called “impossible agreements.” 
There are several classes of such agreements,—those the per 
formance of which is impossible in themselves or is or after- 
wards becomes impossible by law, those the performance of 
which becomes impossible by default of one of the parties, and 
those the performance of which is impossible in fact or becomes 
impossible without the default of either party. Pollock, Contr., 
348 et seq. The agreement in question belongs to the last men- 
tioned elass. The rule in regard to this class is that the agree- 
ment is or becomes void or not according as the intention of the 
parties was or was not that the agreement should be conditional 
upon its performance being or continuing possible in fact. In 
other words the question is one of construction. If it was in- 
tended that the charterer should return the vessel to the owner 
in any event or be liable in damages for not doing so, that is, 
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if it was intended that he should take the entire risk and insure 
the return of the vessel, he should be held to his agreement, 
even though he was prevented from performance by inevitable 
accident. The loss would have to fall on one of the parties and 
it should naturally fall on the one who assumed the obligation 
and did not take the precaution to expressly limit his liability. 
If, on the other hand, it was intended that the vessel should be 
returned only in case it should be possible to do so, and it be- 
came impossible to do so through no fault of the charterer, he 
should not be held. There being no obligation to indemnify 
in such case, the loss would remain where it fell; the charterer 
would lose the value of the vessel during the remainder of the 
term and the owner would lose its value thereafter. The in- 
tention of the parties may be expressed or implied. The cases 
cited by counsel are of two classes,—those holding under certain 
circumstances that exceptions to the contractor’s obligation can- 
not be allowed unless expressly provided for, and those holding 
under certain other circumstances that certain exceptions are 
implied. The two classes are in perfect harmony. 

The cases in which exceptions are presumed to have been in- 
tended are those in which the parties have expressly agreed to 
do merely what the law would imply and in which the law 
would imply the exceptions as well as the rule, for in such cases 
the parties by expressing the usual rule would presumably in- 
tend that it should carry with it the usual exceptions; and those 
cases in which the performance of the contract depends on the 
existence of a certain thing or condition or set of circumstances, 
that is, cases in which the parties apparently have taken some- 
thing for granted and have contracted on that basis and would 
presumably have contracted differently had they contemplated 
different circumstances. To illustrate, an apparently absolute 
“contract to marry or to perform personal services is subject to 
the implied condition that the person shall continue to live. 
So, an obligation to deliver at a future time a particular horse, 
whether sold or hired, is at an end if the horse die meanwhile. 
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A contract to make or bring into existence a thing would 
naturally be subject to no exceptions unless expressed, as, a 
contract to build and complete a house upon the land of another 
by a certain day. The destruction of the house by lightning just 
before its completion would not excuse non-performance. 
School Dist. t. Dauchy, 25 Conn. 530. But a contract merely 
to repair a house already in existence would presumably be 
made on the basis of a continuance of its existence. In such 
case the destruction of the house by fire prior to the completion 
of the work would excuse performance. Lord v. Wheeler, 1 
Gray 282. See also Wells r. Calnan, 107 Mass. 514. The 
distinction between the two classes of cases is well illustrated by 
decisions construing certain covenants usually found in leases. 
The covenant to maintain the premises in repair, &c., if made 
without express exception or qualification, is held (perhaps by 
a somewhat strained construction) to be an absolute undertaking 
with no implied exceptions, and the obligation continues though 
a house forming part of the premises be destroyed by fire; the 
tenant is obliged to rebuild. Bullock v. Dommitt, 6 T. R. 650. 
Hence, it is usual to expressly except damage by fire or other 
unavoidable casualty. But the covenant that at the expiration 
of the term the lessee shall deliver up or surrender the premises 
to the lessor in the same or as good condition as at the commence- 
ment of the lease, ordinary wear and tear excepted, creates no 
obligation to rebuild in case of destruction by fire or other un- 
avoidable casualty. Warner v. Hitchins, 5 Barb. 666; Miller 
v. Morris, 55 Tex. 412. In such case the parties presumably 
have in mind, not the insurance of the existence of the property, 
but the return of the property at the expiration of the contract. 
The obligation is against holding over, not for the maintenance 
of the property. The parties assume that the property is to con- 
tinue in existence. When the basis of the obligation is removed 
the obligation itself falls. The emphasis is on the word “sur- 
render,” not on the word “premises.” The purpose is to guard 


against holding over or damage through the fault of the tenant. 
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Similar reasoning has been applied in construing charter- 
parties. The case most similar to the case at bar is that of Young 
v. Leary, 185 N. Y. 569. The charterer agreed tliat on the 
termination of the charter he would “deliver the said steam 
propeller to the Washburn Steamboat Company (the owner) 

*  * in the same good condition as she is now in, 
ordinary wear and tear excepted.” The court, after referring 
to the class of cases in which inevitable accidents are held to 
afford no excuse for non-performance of an absolute contract, 
said: 

“The contract in this case comes as it seems to us under 
another class which relates to the hiring for use of the thing 
hired and where an express contract is made to re-deliver the 
article hired upon the determination of the term of hiring. 
Even in such cases of express contract, there is implied a con- 
dition of the continued existence of the thing which is the 
subject of the contract, and if it perish without any fault of the 
hirer, so that re-delivery becomes impossible, the hirer is ex- 
cused.” u * $ 

“When language like that found in this agreement is used, 
the condition of continued existence is implied, and as thus 
interpreted it creates nothing more of an obligation than that 
which the law raises without any such promise. When language 
is used which does no more than express in terms the same 
obligation which the law raises from the facts of the transaction 
itself, the party using the language is no further bound than he 
would have been without it.” 

The court also quoted from Leake on Contracts as follows: 

“The authorities establish the principle that where from 
the nature of the contract it appears that the parties must from 
the beginning have known that it could not be fulfilled, unless 
when the time for the fulfillment of the contract arrived, some 
particular specified thing continued to exist, so that when enter- 
ing into the contract they must have contemplated such con- 
tinued existence as the foundation of what was to be done, then 
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in the absence of any express or implied warranty that the thing 
shall exist, the contract is not to be construed as a positive con- 
tract, but as subject to an implied condition that the parties 
shall be excused in case before breach the contract becomes 
impossible from the perishing of the thing without the default 
of the contractor.” 

See also Ames v. Belden, 17 Barb. 513; MeEvrers v. Steam- 
boat Sangamon, 22 Mo. 189: Hyland v. Paul, 33 Barb. 241; 
Stewart v. Stone, 127 N. Y. 500; Sturn v. Boker, 150 U. 
S. 312. 

In Steele v. Buck, 61 Ill. 343, cited by the libellant, it is 
true, the court came to a different conclusion, but that suit was 
brought, not upon the charter-party, but upon a separate bond 
given to secure the performance of the covenants in the charter- 
party. The court based its decision on this distinction. It 
said that if the charter-party were “all the contract between the 
parties, there might be some reason for insisting that it creates 
no higher obligation than the law imposes,” and distinguished 
Ames t. Belden, supra, on the ground that the action in that 
case was upon the charter-party itself. Whether this distinction 
was well-founded in principle, we need not venture to say, but 
the distinction was taken and the court did not dispute the 
correctness of decisions of the class to which Ames v. Belden 
belongs. In Young v. Leary, supra, the suit was, as in the 
present case, against the surety and not against the charterer. 

The presumption that in cases of this kind the parties con- 
template that there should be a continuing obligation only in 
case of the continued existence of the thing whose existence is 
necessary to make performance possible may, of course, be re- 
butted by other appropriate words in the contract. In the 
present case the other language of the charter-party does not 
tend in the least to overcome the presumption. If anything, 
it rather strengthens it. 

The decree appealed from is affirmed with costs. 

P. Neumann and A. G. M. Robertson for libellant. 

W. R. Castle, P. L. Weaver and G. A. Davis for libellee. 
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REPUBLIC OF HAWAII v. W. AKAU. 
Excertions From Circurr Court, Turd Crircurr. 
Susmitrep June 28, 1897. Dromen Marcu 24, 1898. 


Frear axo Waume, JJ., anb Crrcurir Jupce Perry, IN 
PLACE OF JUDD, C. J., ABSENT. 


Sec. 71, Act 64, Laws of 1896, provides that lodging or tenement house, 
hotel, boarding house and restaurant licenses shall be issued upon 
certain conditions, one of which is “that no intoxicating liquor 
shall be furnished or sold therein, except as authorized by law.” 
The defendant, a licensed restaurant keeper, without a liquor 
license, gave intoxicating liquor to various persons at various 
times on the restaurant premises. He, his partner and employees 
slept on the premises. Held, 

That the building did not lose its character as a restaurant because a 
portion of it was occupied as a dwelling. 

The word “furnish” in the statute may include “gifts” under some 
circumstances on the restaurant premises. 

Ignorance that an act was a criminal offense does not excuse, if the 
act was done intentionally. 


The condition relating to the sale or furnishing of intoxicating liquor 
is not unconstitutional either as being class legislation and not 
applying to all occupations, or as not being embraced in the 
subject of the Act which is “An Act to amend, add to and consoli- 
date the laws relating to certain licenses,” &c. 


OPINION OF THE COURT BY FREAR, J. 


The defendant was tried and convicted in the District Court 
of North Kona, Hawaii, upon a charge of furnishing liquor to 
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certain persons at certain times in March last, contrary to the 
provisions of Secs. 71 and 72, Act 64, Laws of 1896. Upon 
appeal he was tried in the Circuit Court, jury waived, and 
convicted, upon the following agreed facts: 

“The defendant kept a restaurant and eating-house in Kailua, 
District of North Kona, Island of Hawaii; he held a license as 
a restaurant keeper; he had no license to sell spirituous or in- 
toxicating liquor. The defendant, his partner and two em- 
ployees slept on the premises, there being rooms provided for 
that purpose. On the 14th day of March, 1897, the same being 
the defendant’s birthday, he gave a feast in and upon said 
restaurant premises, to divers of his friends, furnishing four 
bottles of gin for the occasion. He also gave upon the premises 
two bottles of gin to friends from Hamakua, and two bottles 
of gin to relatives from Waipio. He also, on divers occasions 
immediately before and immediately after said 14th day of 
March, furnished upon the premises spirituous liquor to divers 
persons. 

“For the purposes of this case it is not claimed on behalf of 
the Government that any pecuniary consideration was paid for 
said liquors, or denied that they were a gift.” 

The Act in question is a general act relating to licenses. 
Secs. 68-74 relate to lodging or tenement house, hotel, boarding 
house and restaurant licenses. Sec. 71 provides that such 
licenses shall be issued upon certain express conditions, one of 
which is, “3. That no intoxicating liquor shall be furnished or 
sold therein, except as authorized by law.” Sec. 72 provides 
that anyone “who, holding a license, shall violate or fail to 
observe any of the requirements or condition of this Act or 
of his license, shall be fined,” ete. 

The points presented on the exceptions upon which the case 
comes to this Court will be considered in their order. 

1. That the facts stated do not constitute an offense under 
the law. Defendant contends that, as he, his partner and two 
employees slept on the premises, the building should be re- 


REP. HAW. v. AKAU. 365 


garded as a dwelling and not as a restaurant, citing The King 
v. Asina, 3 Haw. 474, in which it was held that an entry was 
burglarious, though made in the part of a building used as a 
store, if some part of the building was used as a dwelling. But 
if a building does not lose its character as a dwelling because 
a part of it is used as a store or restaurant, it is equally true 
that it does not lose its character as a store or restaurant because 
a part of it is used as a dwelling. The building would have a 
dual character. Even if the two parts of the house could be 
treated separately, the one part as a restaurant and the other 
as a dwelling (as to which we express no opinion) it would 
not avail the defendant in this case, for it is agreed that the acts 
charged took place on the “restaurant premises.” 

It is contended further that the word “furnish” in the statute 
cannot be held to include a gift. Whether it can be held to in- 
clude a gift of the kind made on the 14th of March, when the 
liquor formed merely a part of a birthday feast given by the 
defendant, though on the restaurant premiscs, it is unnecessary 
to decide. A furnishing in that way may be analogous to a 
providing of liquor for the use of one’s family,—in which one’s 
servants and guests may be included. But the agreed statement 
shows that the defendant gave liquor in other ways on days other 
than his birthday. “On divers occasions immediately before and 
immediately after said 14th day of March” he “furnished (using 
the very word of the statute) upon the premises spirituous liquor 
to divers persons.” “He also gave upon the premises two 
bottles of gin to friends from Hamakua, and two bottles of gin 
to relatives from Waipio.” It is “not claimed on behalf of the 
Government that any pecuniary consideration was paid for said 
liquors, or denied that they were a gift.” The question, there- 
fore, is, whether the word “furnish” may include “give” under 
any circumstances, within the meaning of the statute, or docs the 
mere absence of a consideration in all cases take the case out of 
the statute? It is contended that the word “furnish” was in- 
tended to cover cases of barter and exchange. But the word 
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“furnish” has a broader meaning. It means “provide” or “sup- 
ply” and does not import a consideration. One object of the 
legislature was to provide special means to prevent illicit or 
unlicensed traffic in intoxicating liquors in places where the 
temptation to carry on such traffic would be great and where it 
would be easy to carry it on without detection. There are 
many devices by which liquor can be given away with the 
expectation of gain or advantage of some sort and yet so as not 
to amount to a sale, exchange or barter. Moreover, a prohibi- 
tion against giving might be deemed a necessary precaution 
in order to prevent evasions of the prohibition against selling. 
The statute was made broad designedly with a view to prevent- 
ing such transactions. Another object of the statute was to 
provide for the orderly and quiet conduct of the houses in ques- 
tion—a regulation called for by the public nature of such 
houses. No doubt, as argued, the legislature did not intend 
to denounce an act as criminal if done by citizens engaged in 
one and a legitimate vocation, while innocent if done by citizens 
engaged in any other pursuit. But the statute does not denounce 
the giving away of liquor by persons who happen to be restaurant 
keepers. They may give away liquor, as well as any other class 
of persons. They may not, however, give it away to outsiders 
upon the restaurant premises. The prohibition is restricted to 
the appropriate places and circumstances which call for it. 
Otherwise it might be open to objection as unconstitutional. 
See the third point below. In State v. Jones, 39 Vt. 370, a 
hotel keeper gave liquor to a hostler who was employed by him 
four days, and to musicians employed by him on the occasion 
of dances at his hotel. The court held that the furnishing to the 
hostler was not criminal because he was a part of the family, 
but otherwise as to the furnishing to the musicians. In State 
v. Freeman, 27 Vt. 520, the court held that a charge of “fur- 
nishing” liquor was sustained by proof of “giving” it. In 
State v. Deusting, 33. Minn. 102, the ordinance provided that 
no person should “sell, vend, deal in, or dispose of” certain 
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liquors without a license. The court held that the word “dis- 
pose” included dispositions by way of gift. The words of our 
general act to regulate the sale of spirituous liquors are “sell 
or dispose of.” Comp. L., p. 695. If “dispose of” include gifts, 
“furnish” must also include gifts, under the circumstances con- 
templated by the Act. The Act should be construed so as to 
be made effective and so as to accomplish its purposes and pre- 
vent evasions. 


2. That the defendant did not intend to commit a crime 
and that there was not that union of act and intent necessary 
to constitute a crime. The defendant intended to do what he did 
do, and if he did not intend to commit an offense it was merely 
because he did not know that what he did and intended to do was 
an offense. Ignorance of the law is no excuse. 


3. That the law is repugnant to Sec. 1 of Art. 1 of the Con- 
stitution, which reads: “God hath endowed all men with certain 
inalienable Rights, among which are Life, Liberty and the 
Right of acquiring, possessing and protecting property, and of 
pursuing and obtaining Happiness.” The argument upon this 
point assumes that the word “furnish” includes “give” and that 
the legislature might in the exercise of the police power prohibit 
all persons from giving away liquor. The contention is that 
the prohibition cannot be placed upon any one class but that 
if imposed at all it should extend to all classes. It is well estab- 
lished that classification for legislative purposes is constitu- 
tional provided the classification is reasonable and not merely 
arbitrary. If the legislation extends to all within the class it is 
unobjectionable from the constitutional standpoint. It is not 
sufficient, it is true, that all the selected objects merely have 
some attribute in common. That might constitute them a class 
for some purposes but not for legislative purposes. There must 
be some reasonable connection between the common attribute 
and the purposes of the legislation,—something in the common 
attribute that calls for or justifies the particular legislation. 
In the present case, provision is made under the police power 
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of the state for the orderly conduct of quasi-public houses and 
for a special means of enforcing under conditions which render 
peculiarly easy and likely of evasion, a rule that is made appli- 
cable to all under another and more general act, prohibiting the 
selling or disposing of liquor without a license. This is sufficient 
to justify the legislation. This view is supported by the reason- 
ing in the cases cited by counsel, among which may be mention- 
ed The King v. Fernandez, 7 Haw. 505, and Gulf, €c., Co. v. 
Ellis, 165 U. S. 151, both the majority and minority opinions and 
cases therein cited. See also Tai Kee v. Minister of Interior, 
ante p. 57; Campbell v. Shaw, ante p. 112; Republic v. 
Vasconcelles, ante p. 228. 


4. That the law is repugnant to Article 63 pf the Constitu- 
tion, which provides that “Each Law shall embrace but one 
subject, which shall be expressed in its Title.” Tere also The 
King v. Fernandez, supra, is relied on. In that case it was 
held that the subject of the portion of an act that prohibited 
the mere possession of spirituous liquor without intent to traffic 
in it was not embraced within the title, “An Act to better pre- 
vent illicit traffic in spirituous liquors.” That case is not in 
point. Furnishing or giving away intoxicating liquors is more 
closely related to selling them than is the mere possession of 
them. In State v. Anderson, 14 Ind. 296, in considering a 
statute entitled “An Act to regulate and license the sale of 
spirituous liquors,” &c., the court said: “When we consider the 
object for which such a law was passed, viz.. to prevent abuses 
that might flow from the unrestrained disposal of liquors in 
these respects, it would seem that the giving away, under 
circumstances which might produce the same evil results as the 
selling, would be a matter properly regulated in connection with 
the selling. Indeed, it may be regarded as a necessary incident 
to a statute regulating the sale, to secure its efficient operation. 
It is a necessary precautionary provision to prevent evasion of 
the prohibition to sell. All experience under license laws 


proves this.” 
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But the present case does not involve the question whether 
the possession or furnishing or giving of liquors may be pro- 
hibited under a statute whose title refers to sales only. The 
title of the Act under consideration does not refer even to sales. 
It is “An Act to amend, add to and consolidate the laws relating 
to certain licenses and to repeal the following laws, viz,” &e. 
One of these licenses is the restaurant license and the portion 
of the statute in question is merely one of the conditions upon 
which that license shall be granted. In a statute relating to 
certain licenses it is proper to specify the conditions upon which 
the licenses may be granted. The constitutional provision 
in question should be construed liberally. Re Walker, 9 
Haw. 141. 


5. That the law is otherwise partial, unjust and obnoxious 
to the Constitution. This point is submitted upon the argu- 
ments made upon the other points; also upon Art. 1, Sec. 2, of 
the Constitution, which provides that “The Government is con- 
ducted for the common good, and not for the profit, honor or 
private interest of any one man, family or class of men;” also 
upon Art. 8 of the Constitution, which provides that “No per- 
son shall be * * * deprived of life, liberty or prop- 
erty, without due process of law.” This point is sufficiently 
covered, so far as we are called upon to touch upon it, by the 
reasoning upon the other points. 

The exceptions are overruled. 


Deputy Attorney-General E. P. Dole for prosecution. 
A. S. Humphreys for defendant. 
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IN RE REGISTER OF VOTERS FOR SENATORS. 


DEPARTMENT OF THE JUDICIARY, 
Honolulu, H. I., March 28, 1898. 


To tHE CABINET oF THE REPUBLIC or HAWAI, 


Sirs:—-We the Justices of the Supreme Court have had the 
honor of receiving the following letter from you requesting our 
opinion upon the question of law therein contained as follows: 

“Statement of Facts. 

“A special election of a Senator to fill the vacancy caused 
by Senator Horner’s death is necessary. 

“The Constitution provides (Article 54, Section 1) that 
Senators elected at the first election under the Constitution 
‘shall hold office until the general election held in the year 1899.’ 

“The first regular election was held in 1894. 

“The second regular election was held in 1897, which was 
an election for Representatives only. 

“The Constitution provides (Article 77, Section 5) that ‘at 
any intermediate special election the Register of Voters used 
at the last preceding general election shall be used without 
change; and (Article 77, Section 6) that ‘no name shall be 
placed upon the register of voters for either Senators or Repre- 
sentatives except upon the personal appearance of the applicant 
before the Board of Registration at an advertised public meet- 
ing of the Board. 

“The last personal appearance of voters for Senators, as such, 
before the Board of Registration, was previous to the election 
of 1894, which was an election of both Senators and Repre- 
sentatives. 
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“The last regular-election was the election of 1897, and was 
for Representatives only. If the Register of Voters used at 
such election must be used at this special election, there can be 
no election, as voters for Senators were not registered upon it. 

“The Question of Law. 

“Can the Constitution be construed from Sections 5 and 6 
of Article 77, and the context, to mean that the Register of 
Voters for Senators ‘used at the last preceding general election’ 
for Senators and Representatives, to wit, the election of the 
year 1894, is the one to be used in this special election for a 
Senator without change?” 

Opinion. 

We are of opinion that the Register of Voters to be used at 
the special election for Senator to fill the vacancy occasioned 
by the death of Senator Horner must be that used at the last 
election of Senators, to wit, the Register of Voters for Senators 
used at the general election of 1894. We construe Section 5 
of Article 77 of the Constitution to refer to the Register of 
Voters used at the last preceding general election for members 
of the house in question, that is, to the Register of Voters 
applicable. Any other construction would lead to absurdities 
and would render other parts of the Constitution nugatory until 
the general election of 1899. 

Very respectfully, 
A. F. Jupp. 
W. F. FREAR. 
W. Avsrn Wuirtine. 
Justices of the Supreme Court. 
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JOHN K. SUMNER v. A. PERRY, First Judge of the Cir- 
cuit Court of the First Judicial Circuit, and J. A. KING, 
Receiver of the Estate of John K. Sumner. 


PETITION ror A Writ or PROHIBITION. 
ORIGINAL JURISDICTION. 
Susmirrep Frepruary 14, 1898. Decipep Marcu 28, 1898. 


Jupp, C.J., Wurrina, J., ann L. A. Dickey, Esq., A MEMBER OF 
THE Bar, IN PLACE or MR. JUSTICE FREAR, DISQUALIFIED. 


A Cireuit Judge had jurisdiction to entertain a bill in equity filed 
by the next friend of a person, one J. K. S., alleged to be non 
compos, though not under guardianship, he being without the 
Republic, the object of the bill being to cancel certain instruments 
in writing affecting said J. K. S.’s property alleged to have been 
procured by fraud. The Court had also the power to appoint a 
receiver of the property of the said J. K. S., it deeming it necessary 
under the circumstances. The Judge decreed the relief prayed 
for. The object of the bill being accomplished the receiver should 
be discharged, and the Court orders the writ of prohibition so 
far as it forbids the court to act further, to be made perpetual. 


OPINION OF THE COURT BY JUDD, C.J. 


This is an application filed February 1, 1898, by John K. 
Sumner for a writ of prohibition directed to the First Judge of 
the Circuit Court, First Circuit, and J. A. King, receiver of the 
estate of the said Sumner, forbidding them to proceed further 
upon an order made in the case of John K. Sumner, a non 
compos mentis, by his next friend, v. one M. F. Crandell, ap- 
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pointing the said J. A. King receiver. The writ was issued and 
the motion to make it absolute was heard by us on the 14th 
February last in vacation. The petition alleges that on Feb- 
ruary 19, 1895, the petitioner was out of the Republic and 
beyond seas. That on that date, without notice to petitioner, 
a bill in equity entitled “J. K. Sumner by his next friend Maria 
S. Davis v. M. F. Crandell,” was filed and leave given said Maria 
S. Davis by the Second Judge of the Circuit Court to prosecute 
said suit as the next friend of the petitioner; the bill purported 
to be “the bill of J. K. Sumner, a non compos mentis, by Maria 
S. Davis his sister and next friend,” showing as follows: 


1. That the plaintiff now residing in the State of California, 
is about 74 years of age and is the owner of a large amount of 
valuable real estate and property in the Hawaiian Islands, to 
wit, of the value of $100,000. 

2. “That the mind and memory of the plaintiff have for 
some time been failing, and that he is now and for some months 
last past has been unablé to understand his affairs and to intelli- 
gently transact business.” 

3. The bill goes on to aver in sienne that the defendant, 
“by appealing to the prejudices of the plaintiff and by false 
representations and by other wicked and corrupt practices has 
obtained complete control over the plaintif, and that by the 
means of said false representations and wicked and corrupt 
practices, the defendant on the 23d day of December, 1894, 
induced the plaintiff to give him a power of attorney,” being 
a very general power, for collecting money, bringing suit for 
the same, selling, purchasing, leasing and mortgaging lands, 
mortgaging and in any way dealing in goods and other prop- 
erty. (This power of attorney, which was subsequently filed 
and is now part of the record, appears to be one of the gen- 
eral printed forms used in California). 

4. That said next friend is informed and believes “that 
the said defendant is making leases and doing other acts under 
said power of attorney that are prejudicial to the best inter- 
ests of the plaintiff and is negotiating and dealing with the 
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property of the plaintiff in a manner that will bring loss, dis- 
aster and ruin upon the plaintiff.” 

5. That defendant is a person without property and could 
not respond in damages for any claims that plaintiff might have 
against him by reason of his improper actions and mismanage- 
ment of plaintiff’s property under said power of attorney. 

6. “That by fraudulent representations, intimidation, deceit 
and duress, made, exercised and practiced by the defendant on 
the plaintiff, the plaintiff was induced to leave the Hawaiian 
Islands in great haste for California upon the 8th day of 
February, 1895,” and is compelled by the same means to remain 
away. 

7. That said next friend and also plaintiff’s family were 
ignorant that defendant had obtained said power of attorney 
and of the power and control that the defendant had acquired 
over the plaintiff, and had no knowledge of the proposed depart- 
ure of the plaintiff until it was too late to prevent the same. 


The bill prays “that J. A. King be appointed receiver for the 
estate of plaintiff with power to take, collect and receive all 
rents, issues and profits of the estate and property of the 
plaintiff.” 

That said power of attorney be revoked and defendant 
ordered to produce the same in court for cancellation, with all 
documents, papers and title deeds in his possession or under 
Lis control relating to the estate and property of the plaintiff. 
For discovery and account and for injunction against defen- 
dant’s transacting any further business under said power of 
attorney. 

The bill is signed by “Maria S. Davis,” (“J. Alfred Magoon, 
Solicitor for the plaintiff,”) and is sworn to by Maria S. Davis. 
Summons was issued February 19, 1895, on the bill, together 
with an injunction as prayed for. 

Defendant’s answer dated March 4, 1895, denies that the 
mind or memory of Sumner had been failing or that he was 
unable to understand his affairs or to transact business intelli- 
gently, or that defendant had appealed to his prejudices or 
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made any false representations or used other or any wicked or 
corrupt practices, or thereby obtained any control over Sumner, 
or induced him thereby to give the power of attorney, or that 
under the power of attorney he was making leases or doing 
other acts prejudiced to Sumner’s best interests, or that Sumner 
was induced to leave the Hawaiian Islands by defendant’s 
fraudulent representations, etc., or that he was thereby com- 
pelled to remain away. 

Messrs. Castle and Neumann appeared for defendant. 

The respondents answered. The Circuit Judge, after evi- 
dence and argument, decided on September 30, 1896, that the 
power of attorney and agreement for compensation were fraud- 
ulently obtained and null and void, and ordered their cancella- 
tion and appointed, on motion of counsel for plaintiff, J. A. 
King permanent receiver of the estate of J. K. Sumner and his 
property in the Hawaiian Islands until further order of the 
court with power, &c. Mr. King filed his bond and acted as 
receiver. In October, 1897, Sumner having returned from 
Tahiti in the month of January previous, moved the Circuit 
Judge to discharge the receiver on the ground that the court 
appointing the receiver had never acquired jurisdiction over 
his person and estate and had no jurisdiction to appoint a re- 
ceiver and if it had, no reason existed for continuing his ser- 
vices, and that Mr. Sumner was of sound mind and capable of 
managing his own estate. Meanwhile the receiver had, with 
the authority of the court appointing him, brought some suits 
in reference to Mr. Sumner’s property and had defended others. 

After various proceedings the matter now stands that the 
receiver, signifying his willingness to resign his trust, filed his 
accounts as such which were referred to a master who reported 
thereon, but the accounts were not passed upon by the court. 
Meanwhile a petition to appoint a guardian over the person and 
estate of John K. Sumner was filed in the Probate Court upon 
which various interlocutory pleas and motions were made, and 
finally on the 10th December, 1897, the court decided to pro- 
ceed no further in the matter of the discharge of the receiver 
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until the matter of the petition for the appointment of a guard- 
ian should be determined. While not giving all the details 
of this litigation we consider that we have referred to it sufi- 
ciently to an understanding of the question of the propriety of 
making the writ of prohibition perpetual. 

The statute authorizing the writ is as follows: 

“Section 15. This is a mandate which issues in the name of 
the sovereign from the Supreme Court in term, or from any 
Justice thereof in vacation, directed to the judge and the party 
suing in any inferior court, forbidding them to proceed any 
further in the cause, on the ground that the cognizance of the 
said cause does not belong to such court, or that the cause or 
some collateral matter arising therein is beyond its jurisdiction, 
or that it is not competent to decide it.” 

We are of opinion that the Circuit Judge had at chambers 
jurisdiction to entertain the bill of J. K. Sumner, a non compos 
mentis, by his next friend Maria S. Davis, against M. F. Cran- 
dell, to cancel the power of attorney and agreement for compen- 
sation, and to appoint a receiver. It is true and it is not denied 
that in a proper case a court of equity has power to appoint a 
receiver. In the case before us there was a pending action, 
property within the jurisdiction, and an interest in the prop- 
erty on the part of the person applying. These jurisdictional 
facts appear on the bill. The question as to the necessity of a 
receiver in the particular case is not jurisdictional, for this must 
be decided by the court upon evidence. John K. Sumner was 
absent from this country and in California when the bill was 
filed, and he subsequently went to Tahiti where he has a resi- 
dence and property interests, and he had left no person in this 
country authorized to care for his property other than the 
respondent in the original case, M. F. Crandell. The allega- 
tion in the bill of Sumner’s mental unsoundness was valuable 
in order to show that the defendant Crandell had taken advan- 
tage of this condition in accomplishing the fraud. But it was 
also deemed essential in order to authorize the next friend to 
bring the suit, and a prima facie showing was made—sufficient 
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to authorize the issuance of the summons to Crandell. That 
the next friend can bring such a bill before an inquisition found 
by commissioners of lunacy is disputed by counsel for the writ. 
Story in 2d vol. of his Equity Jurisprudence, Sec. 1365, holds 
that “suits are sometimes entertained in the English courts of 
equity on behalf of persons of weak mind, brought by the next 
friend, where no commission of lunacy had been obtained, and 
decree made for protection of plaintiff’s property, and liberty 
given to apply in lunacy as to its application.” High on Re- 
ceivers, Sec. 733, takes the same view, saying: “A receiver 
is sometimes necessary for the preservation of the estate of a 
lunatic, and while there are but few reported cases on the sub- 
ject, the power of a court of equity to thus interfere is unques- 
tioned.” Beach on Receivers, Sec. 599, is to the same effect, 
and it cites several occasions when a receiver may be appointed 
over a lunatic’s property. 

Counsel for the writ review many of the English cases 
which show the exercise by chancery of the jurisdiction to 
appoint a receiver over the property of a lunatic before inquisi- 
tion found, but they contend that there were other ingredients 
in the cases that gave the court jurisdiction, as, where there 
was a trust estate involved or upon some statutory ground. 
We do not deem it essential to discuss these cases, because in 
the case before us the court had jurisdiction in equity upon a 
bill to cancel instruments procured by fraud, and the appoint- 
ment of a receiver was incidental or ancillary. Having the 
power to allow the petition for cancellation of the fraudulent 
instruments to be filed by the next friend, and the power to 
adjudicate the question as to the fraud and also the power to 
appoint a receiver, when deemed necessary, we find that the 
court had jurisdiction to appoint the receiver and we discharge 
the writ for prohibition on this ground. But, John K. Sumner 
returned to this jurisdiction January 7, 1897. If his friends 
considered him non compos, why did they not then proceed 
to have him put under guardianship? The receivership con- 
tinued until October of 1897, when, by counsel, Sumner asked 
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for the discharge of the receiver. Why, if Sumner was compos 
mentis did he not ask Mr. J. A. King to turn the property 
over to him on his arrival here? It is asserted as the reason 
why he did not that he was of the belief that Mr. King was 
acting under a power of attorney which he (Sumner) had sent 
him from Tahiti. It does not appear that he made any inquiry 
to ascertain the true state of his affairs. Mr. Sumner’s mental 
condition had been determined only upon an ex parte showing 
and without opportunity to Mr. Sumner to defend and only 
for the purposes of the original suit. The object of the re- 
ceivership had been accomplished upon Mr. Sumner’s return 
to this jurisdiction. The receiver should have been discharged 
and the property passed over to him. 

We are of opinion that the receiver’s accounts should have 
been settled and the receiver discharged when the motion there- 
for was made. The court had no authority to continue its 
jurisdiction. The pendency of a petition for the appointment 
of a guardian, filed as it was after the motion to discharge the 
receiver, should not have been considered by the court as a 
reason for continuing the receivership. 

This is a proper matter for the exercise of the power of this 
court, under the statute, to forbid the Circuit Judge to proceed 
further in the case and the receiver to act further because this 
“collateral matter arising therein (the original case) is beyond 
the jurisdiction” of that court. 

Of necessity the receiver’s accounts must be settled by the 
court as incident: to his discharge. This would not be con- 
tinuing to act as receiver. Costs divided. Decree according'y. 

A. S. Hartwell, G. D. Gear, A. S. Humphreys and Cart 
S. Smith for the petitioner. 

Kinney & Ballou for respondents. 
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IN THE MATTER OF THE ESTATE OF JOSEPH 
LAZARUS, deceased. 


Exceptions FROM Circuir Court, First Circurr. 
SUBMITTED DECEMBER 27, 1897. Decipep Arri 15, 1898. 


Jupp, C.J., Frear anp Warre, JJ. 


Section 69, Ch. 57, Laws of 1892, as amended by Ch. 109, Laws of 1892, 
which requires an appellant on appeal from an order of a Circuit 
Judge at chambers to pay the costs accrued and file a bond for 
costs further to accrue within ten days after the filing of the 
order appealed from, applies when such appeal is taken to a 
Circuit Court as well as when taken to the Supreme Court. 


OPINION OF THE COURT BY FREAR, J. 


On the 6th of last August Judge Perry of the First Circuit 
Court sitting in chambers made an order admitting to probate 
an alleged will of the decedent, Joseph Lazarus, and appoint- 
ing an executor thereof. Three days later certain contestants 
noted an appeal from that order to the Circuit Court, but did 
not pay the costs accrued or file a bond for further costs within 
ten days after the order appealed from. Afterwards, upon 
motion of the executor in the Circuit Court, Judge Hitchcock, of 
the Third and Fourth Circuits, presiding in this case in the 
First Cireuit, both Circuit Judges of this Circuit being disquali- 
fied, dismissed the contestants’ appeal on the ground that the 
said costs had not been paid nor the said bond filed within the 
said time. The case comes here on contestants’ exception to 
this ruling. 
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The question is whether the statute (Ch. 109, Laws of 1892) 
requiring such costs to be paid and bond to be filed within 
ten days, on appeal from an order of a Circuit Judge at cham- 
bers, applies to such an appeal when taken to the Circuit Court 
as well as when taken to the Supreme Court. 

Before 1864, no appeal was allowed from an order of a Judge 
in chambers to a court sitting with a jury. In that year an Act 
was passed providing for such an appeal in certain probate cases 
upon certain issues of fact, but without specifying the time 
within which the appeal should be noted or containing any 
provision as to costs or bond. By Rule 4 of the Supreme Court, 
however, the appellant in such cases was required to note his 
appeal, pay the costs accrued and file a bond in the sum of $50 
for costs to accrue, within ten days after the decision appealed 
from. This Rule was superseded by the Act to Reorganize 
the Judiciary Department, Ch. 57, Laws of 1892, which pro- 
vided, among other things, as follows: 

“Section 69. Appeals shall be allowed from all decisions, 
judgments, orders or decrees of Circuit Judges in Chambers, 
to the Cireuit Court, and, if solely on points of law, to the 
Supreme Court, and of Justices of the Supreme Court at Cham- 
bers, to the Supreme Court, whenever the party appealing shall 
file notice of his appeal within five days, and shall pay the costs 
accrued, and deposit a sufficient bond in the sum of fifty dollars, 
conditioned for the payment of the costs further to accrue in 
case he is defeated in the Appellate Court, or money to the 
same amount, within ten days after the filing of the decision, 
judgment, order or decree appealed from.” 

This section was amended at the same session of the Legis- 
lature by Act 109, so to read as follows: 

“Section 69. Appeals shall be allowed from all decisions, 
judgments, orders or decrees of Circuit Judges in Chambers, 
to the Supreme Court, except in cases in which the appellant is 
entitled to appeal to a jury, whenever the party appealing shall 
file notice of his appeal within five days, and shall pay the 
costs accrued, and deposit a sufficient bond in the sum of fifty 
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dollars, conditioned for the payment of the costs further to 
accrue in case he is defeated in the Appellate Court, or money to 
the same amount, within ten days after the filing of the decision, 
judgment, order or decree appealed from; provided, however, 
that in any case in which the law allows an appeal from the 
decision, judgment, order or decree of a Judge in Chambers 
to be tried before a jury, the Judge whose decision, judgment, 
order or decree is appealed from shall not preside at the trial 
of such appeal before a jury, but such appeal shall be in order 
for hearing at the next regular term of the Circuit Court of the 
Circuit in which the cause was tried in Chambers, and the Cir- 
cuit Judge of some other Circuit, who shall be thereto authorized 
by the written request of the Chief Justice, or other Justice of 
the Supreme Court, shall preside at the trial of such appeal; 
but further provided, that in case such appeal shall be taken 
from the decision, judgment, order or decree of one of the Judges 
of the First Circuit in Chambers, it shall be in order for hearing 
at the next regular term of such Circuit, but the Judge whose 
decision, judgment, order or decree is appealed from shall not 
preside at the trial of such appeal.” 

Section 69 as originally passed clearly made the provisions 
as to costs and bonds applicable to appeals to the Circuit Courts 
as well as to appeals to the Supreme Court. Was this changed 
in the Section as amended? 

First, what was the intention of the Legislature? (1) On 
general principles, and considering the whole history of legisla- 
tion respecting appeals in this country, it is not likely that the 
Legislature would intend to allow an appeal without anv provi- 
sion as to costs or the time within which the appeal should be 
taken or perfected. (2) In the original Section passed at the 
same session, the Legislature showed beyond doubt an intention 
that the provisions as to costs and bond should apply to appeals 
to the Circuit Courts. (3) There is nothing in the amended 
Section showing an intention to change the law in this respect. 
On the contrary, the amendment may be fully accounted for 
upon other intentions, and more particularly upon the intention 
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to allow general appeals, not merely appeals on points of law, 
in most chamber cases to the Supreme Court. The original 
Section, as shown by the following Section (70) and other pro- 
visions, evidently had not expressed the intention of the Legis- 
lature as to appeals to the Supreme Court. (4) In the amended 
Section the words “Appellate Court” are used as in the original 
Section and as in the Supreme Court Rule which preceded it,— 
which words were evidently used to include both the Circuit 
and Supreme Courts. (5) The proviso of the amended Section 
providing for the procedure in case the appeal is taken to the 
Circuit Court indicates that the Legislature thought the first 
part of the Section applied to such appeals, (6) It is argued 
that a fifty dollar bond would be sufficient on an appeal to the 
Supreme Court but that a hundred dollar bond ought to be 
required on an appeal to a jury as is required on such appeals 
from District Magistrates under the provisions of the preceding 
Section (68) and hence that the Legislature could not have 
intended the amended Section (69) to apply to appeals to a jury. 
But there is no provision for a hundred dollar bond on appeals 
of this kind nor any indication of a belief that a bond of that 
amount should be required. On the contrary, under both the 
Supreme Court Rule referred to and the original Section (69) 
the amount of the bond on these appeals was fixed at fifty dollars. 

It appearing clearly to have been the intention of the Legis- 
lature that the provisions in the amended Section as to costs 
and bond should apply to appeals to the Circuit Courts, the next 
question is, are the words of the Section capable of being so 
construed? For, if possible, the intention of the Legislature 
should be given effect. 

If we strike out the words “to the Supreme Court, except 
in cases in which the appellant is entitled to appeal to a jury” 
in the first part of the amended Section, we have remaining a 
complete section providing for the procedure on taking appeals 
from orders and decrees of Judges at chambers. There would 
then be merely a question to which court or courts the appeals 
should be taken. Other Acts (the Act of 1864 in probate cases) 
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already provided in what cases the appeals might be taken to 
a jury. All that was necessary therefore in this Section was to 
provide that in other cases the appeals should be taken to the 
Supreme Court. Hence the insertion of the words “to the 
Supreme Court, except in cases in which the appellant is entitled 
to appeal to a jury.” These words are set off by commas. 
Commas are often used as in the nature of parentheses where 
the parenthetical character of the included matter is not so 
marked as to require parentheses. Substitute parentheses for 
the commas mentioned and the meaning is clear. This would 
“show the meaning to be substantially the same as it would be if 
we should insert the word “namely,” followed by a comma, or 
the words “which appeals shall be taken” just before the words 
“to the Supreme Court.” In other words if we take notice of 
the comma after “Chambers” and regard the two following 
clauses as somewhat parenthetical, the Section may easily be 
construed in accordance with the manifest intention above re- 
ferred to. In such case the clause “except in cases in which the 
appellant is entitled to appeal to a jury” modifies the clause 
“to the Supreme Court” and not the earlier clause beginning 
with “Appeals.” It would naturally modify the clause nearest 
it, rather than a more remote clause. See King v. Fernandez, 
7 Haw. 505. If the clause beginning with “except” preceded 
the clause beginning with “Appeals,” the meaning might be as 
contestants contend. The exception of cases in which appeals 
may be taken to a jury is an exception, not to cases in which 
appeals are allowed at all or to cases in which they are allowed 
from orders of Judges at chambers or to cases in which they are 
allowed in the manner prescribed, but to cases of these kinds 
in which they are allowed to the Supreme Court. 

The intention of the Legislature being clear as above pointed 
out and the language of the statute, though somewhat am- 
biguous, being capable of a construction in accordance with that 
intention, we must hold that the provisions of the amended 
Section (69) relating to costs and bond apply to an appeal from 
an order of a Circuit Judge at chambers when taken to the 
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Cireuit Court sitting with a jury as well as when taken to the 
Supreme Court. We may add that Circuit Judge Perry came 
to the same conclusion in a decision filed in this case upon a 
motion to direct the executor to pay moneys into court pending 
the alleged appeal from the order admitting the will to probate. 
The exception to the order dismissing the appeal is overruled. 
Kinney & Ballou and W. A. Henshall for contestants. 
C. Brown and J. T. De Bolt for the executor. 


DISSENTING OPINION OF JUDD, C.J. 


Following are the facts of this case: 

Joseph Lazarus, deceased, left a will which was duly admitted 
to probate by Judge Perry of the Cireuit Court, First Circuit, 
in chambers, on the 6th of August, 1897. Some of the heirs 
at law appeared as contestants, but put in no evidence, and, on 
the order admitting the will being made, appealed therefrom 
to the Circuit Court of that Circuit. Their notice of appeal 
was filed on the 9th of August. The accrued costs were not 
paid nor the bond for future costs filed within ten davs after 
the order of probate. 

When the appeal was called at the next term of the Circuit 
Court—the special term of December, 1897—a motion was 
made to dismiss the appeal on the ground that the costs were not 
paid nor the bond for costs filed within ten days after the order 
in chambers appealed from. The notice was made before Ion. 
E. G. Hitcheock, Circuit Judge of the Third and Fourth Cir- 
cuits, presiding in this case in the Cireuit Court of the First 
Cireuit, on account of the disqualification of both the Cirenit 
Judges of the First Cireuit. Judge Hitchcock granted the mo- 
tion and dismissed the appeal, and counsel for the contestants 
took exceptions therefrom to this court. The contestants’ appeal 
was to a jury under the Act of 1864 which allows an appeal 
from a probate court on a certain state of facts, to wit, that the 
value of the estate exceeds $500; that the appellant claims an 
interest in the property by virtne of a will or by the statutes 
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of descent, and on taking his appeal to the appellate court, if a 
matter of fact be in issue his motion to have the issue of fact 
tried by a jury shall not be denied. 

Costs were paid and a bond for $100 was filed by the appel- 
lant on the 30th of August, which was more than ten days after 
the date of the order appealed from, but before the opening 
of the next term of the Circuit Court. 

It is contended by the appellants that there is no statute in 
existence which requires appeal from a Circuit Judge in cham- 
bers to a jury at term to be made by noting the appeal in five 
days and perfecting it by payment of costs accrued and filing a 
bond for future costs within ten days after the filing of the 
order appealed from. 

The present statute regulating appeals from Circuit Judges 
at chambers is Chap. 109 of the Laws of 1892, amendatory of 
Section 69 of the Act to Reorganize the Judiciary. It reads: 
“Appeals shall be allowed from all decisions, judgments, orders 
or decrees of circuit judges in chambers, to the Supreme Court, 
except in cases in which the appellant is entitled to appeal to a 
jury, whenever the party appealing shall file notice of his appeal 
within five days, and shall pay the costs accrued and deposit a 
sufficient bond in the sum of fifty dollars, conditioned for the 
payment of the costs further to accrue in case he is defeated in 
the appellate court, or money to the same amont, within ten 
days after the filing of the decision, judgment, order or decree 
appealed from; provided, however, that in any case in which the 
law allows an appeal from the decision, judgment, order or 
decree of a judge in chambers to be tried before a jury, the 
judge whose decision, judgment, order or decree is appealed 
from shall not preside at the trial of such appeal before a jury, 
but such appeal shall be in order for hearing at the next regular 
term of the Circuit Court of the Circuit in which the cause was 
tried in chambers, and the Circuit Judge of some other Circuit, 
who shall be thereto authorized by the written request of the 
Chief Justice, or other Justice of the Supreme Court, shall pre- 
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side at the trial of such appeal; but further provided, that in 
case such appeal shall be taken from the decision, judgment, 
order or decree of one of the judges of the First Circuit in 
chambers, it shall be in order for hearing at the next regular 
term of such circuit, but the Judge whose decision, judgment, 
order or decree is appealed from shall not preside at the trial of 
such appeal.” 

It will be seen that only in the first part of this statute which 
provides for appeals from decisions, judgments, orders or decrees 
of Circuit Judges in chambers to the Supreme Court is any 
condition made as to time of noting an appeal, paying costs and 
filing a bond of fifty dollars for costs to accrue, if defeated. 
The rest of the section provides for appeals from decisions, judg- 
ments, orders or decrees of Circuit Judges in chambers to a 
jury of the Circuit Court in term. It also provides that a Circuit 
Judge other than the one whose decision, &c., is appealed 
from shall preside at the trial of such appeal. But it does not 
provide for the time and manner in which such appeal shall 
be made. 

Appeals from a District Magistrate to the Circuit Court at 
term with a jury, require a bond of one hundred dollars and by 
analogy would require the same amount of security when the 
appeal to a jury at term is from a Circuit Judge at chambers. 
Whether a rule of court would supplement this omission we 
cannot consider, for there is no such rule existing. The general 
understanding seems to have been that payment of costs and fil- 
ing a bond for $100 was required in all appeals to a jury. 

Finding no authority for requiring that appeals from a Circuit 
Judge at chambers in probate to a jury of the Circuit Court at 
term shall be made by noting the appeal in five days and paying 
costs and filing a bond within ten days after the decision, &c., 
appealed from, the appellants’ exceptions should be sustained and 
the appeal allowed and the case remanded for trial in the Circuit 
Court, First Circuit. 
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E. C. MACFARLANE v. REPUBLIC OF HAWAII. 
ORIGINAL. 
Supmitrep Marca 21, 1898. Decipep ArRIL 15, 1898. 


Jupp, C.J., Frear anp Warna, JJ. 
The Government is not liable for stamp duty upon its deeds. 


OPINION OF THE COURT BY FREAR, J. 


The plaintiff alleges that he purchased of defendant for 
$46,000 the Hawaiian Hotel Premises situated in Honolulu, at 
a sale at public auction made in pursuance of an advertisement 
which contained nothing as to who should bear the expense of 
the deed or the stamp duty thereon; that defendant tendered 
him an unstamped deed; that he accepted the same under pro- 
test; that it is the universal custom and usage of business and 
commercial men in these Islands for the vendor to deliver a 
stamped deed unless otherwise agreed. The stamp duty in 
question amounts to $184, for which plaintiff now sues as money 
paid by him to defendant’s use. 

The defendant admits the sale and its refusal to pay the 
stamp duty, but denies its liability to pay the same. It also 
admits that it is the usual practice between private parties in 
these Islands for the vendor to pay the stamp duty unless other- 
wise agreed, but alleges that it has been the universal custom 
and usage in the case of deeds from the Hawaiian Government 
for the vendee to pay the stamp duty unless otherwise agreed. 

To this answer the plaintiff demurs. 
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Much of the argument relates to the Jaw of usages and cus- 
toms, the plaintiff contending that the usage set up by the 
defendant is bad as amounting merely to the habit of an indivi- 
dual and lacking the generality said to be requisite for a usage; 
also, that, even if such usage be good, it being merely the usage 
of an individual though that individual be the State, there can 
be no presumption that the plaintiff had knowledge of it and 
there is no allegation that he had knowledge of it; and con- 
sequently that the defendant is in the position of the defendant 
in Womersley v. Dally, 26 L. J. Exch. 219 (Lawson, Us. & 
Cus. 5). 

The plaintiff further contends that, aside from the question 
of usage, an agreement to sell or convey, that is, by a good deed, 
must mean by a stamped deed, that is, a deed stamped by the 
vendor, in view of the provision of the stamp act (Civ. L. Sec. 
927) that, “No instrument requiring to be stamped shall be 
recorded by the Register of Conveyances, or be of any ralidity 
in any court of this Republie, unless the same shall be properly 
stamped. Provided,” &e. 

It will be unnecessary for us to pass upon these contentions, 
or upon a number of other questions that wonld naturally arise 
from them. i 

Either alleged usage (that set up by the plaintiff or that set 
up by the defendant) could go only so far as to determine which 
party (vendor or vendee) should pay the stamp duty in case any 
stamp duty should be payable. Neither could create a liability 
to pay what the statute does not require to be paid. A usage 
cannot be of greater force than a statute to the same effect 
would be. Let us therefore assume that the statute expressly 
provided that as between vendor and vendee, whenever any 
stamp duty should be paid at all, it should be paid by the 
vendor, unless otherwise agreed. The question would then 
arise whether under such statute any stamp duty would be 
payable upon a deed froin the Government. In Milo Sugar 
Co. v Mioshi, 8 Iaw. 201, the question arose whether a labor 
contract required a stamp. The statute expressly provided that 
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the stamp duty upon such contracts should be paid by the em- 
ployer. The court held that as the Government was the em- 
ployer in that case, no stamp was required. 

The plaintiff contends that the better law is contained in the 
dissenting opinion in that case, and submits that if the stamp 
duty is paid by the Government to itself no loss will result, 
and that it is inadvisable for the court to settle the question as 
between the various departments of the Government instead of 
allowing them to settle it for themselves, and that often it is 
necessary for one department to pay monev to another in order 
to keep the accounts separate. On the other hand it mav be 
said that the dissenting opinion referred to was based on the 
view that the Government was not the employer in that case 
quite as much as upon the view that if it were the employer it 
would be liable for the stamp duty; also that there is in general 
a presumption that laws are made for the regulation of the rights 
and affairs of subjects rather than of the Government itself and 
consequently that the Government is not bound unless an inten- 
tion that it should be bound appears, either expressly or by 
implication, and that, although this presumption is not strong 
and may be easily overcome by the nature and object or the 
-lenguage of the act, yet in this case it is rather supported both 
by the nature of the act which is one to provide revenue for the 
Government and by the language of the act which provides 
(Civ. L. Sec. 918) that “there shall be due and payable to the 
Government,” &e., and which provides (Sec. 929) for affixing 
to instruments not liable to duty a stamp denoting such fact. 
We say this much for the purpose of showing that, whichever 
be the better view, the question is of such a nature that having 
once been decided it should not be reopened. 

We decide merely that the Government is not liable to pay 
stamp duty upon its deeds in the absence on an agreement upon 
the subject, and consequently that the plaintiff has no valid 
claim against the Government for the stamp duty in question. 
We do not decide that a vendee is liable for stamp duty on a deed 
from the Government. If he is liable, the plaintiff has merely 
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done his duty. If he is not liable, he has paid the money 
unnecessarily. It seems clear in the case of Charters, Royal 
Patents, Licenses, Entries and some other documents that duty 
is to be paid by the party with whom the Government deals. 
But with respect to deeds, leases and other documents it may be 
a question whether the party with whom the Government deals 
should pay duty or whether the document is not liable to duty 
at all. It may be advisable for the Legislature to make this 
clear. 

Judgment is ordered for the defendant. 

Kinney & Ballou for plaintiff. 

Deputy Attorney-General E. P. Dole for the defendant. 


REPUBLIC OF HAWAII v. HENRY LUNING. 
Exceptions FROM Crrcurr Court, Frrsr Circuit. 
SUBMITTED DECEMBER 24, 1897. Decipep Aprit 20, 1898. 


Jupp, C.J., Frear anp Wuirtne, JJ. 


Subject to the constitutional privilege of a witness to refuse to 
answer questions the answer to which may tend to criminate him, 
he may be cross-examined with reference to his past life if such 
matters tend to weaken his credibility, though they might tend 
to criminate, disgrace or degrade the witness. 


The extent to which disparaging questions, not relevant to the issue, 
may be put on cross-examination, is discretionary with the trial 
court, and its rulings are not subject to review unless it appears 
that the discretion was abused. 


OPINION OF THE COURT BY WHITING, J. 


The defendant was indicted and tried in the First Circuit 
Court, August Term, 1897, for the crime of sodomy, and the 
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jury found a verdict of guilty of an attempt to commit that 
crime. Numerous exceptions were taken during the trial and 
allowed, but from the nature of the case we do not deem it 
necessary to now give them in detail. The prosecuting witness 
was an accomplice in the crime and, on cross-examination, the 
defendant’s counsel asked the witness disparaging questions to 
show collateral facts which tended to disgrace and degrade the 
witness and show that he led a vicious and immoral life and 
was totally depraved, but the court refused to allow the 
questions. 

The prosecuting witness was asked on cross-examination, 
“Now while you were living in Honolulu, did you ever have any 
money since you have been living down there near Smith’s 
Bridge? A. Yes sir. Q. Where did you get it, tell the 
truth? A. I stole it.” The question was then asked, “How 
many times did you steal money?’ The court refused to allow 
the question. The defendant then offered to show by cross- 
examination, from the witness’ own mouth, that he was an 
habitual thief and was steeped in crime which also was not 
allowed by the court. After the prosecuting witness had stated 
that he had also committed the same crime with another boy, 
M. G., the defendant asked, “How did you come to do it with 
that boy?” The court refused to allow the question. The defen- 
dant claimed that it showed moral turpitude. Questions as to 
immorality with loose women were also disallowed by the court, 
and the defendant duly excepted. Such questions need not be 
set forth here in detail. 

It does not appear on what ground the court refused to per- 
mit the witness to be cross-examined on collateral matters which 
tended to disgrace him. It is claimed on the part of the defend- 
ant, that the court made its ruling as a matter of law and not of 
discretion. In People v. Webster, 189 N. Y. 84, it is laid down 
that “it is now an elementary rule that a witness may be specially 
interrogated upon cross-examination in regard to any vicious or 
criminal act of his life, and may be compelled to answer unless 
he claims his privilege. The extent to which disparaging ques- 
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tions, not relevant to the issue, may be put on cross-examination, 
is discretionary with the trial court, and its rulings are not sub- 
ject to review here unless it appears that the discretion was 
abused.” 

Real v. People, 42 N. Y. 281; 

Foster v. People, 18 Mich. 273; 

Territory v. Hare, 44 N. W. Rep. 1007 (N. D.) 

Thomas v. State (Texas), 34 So. W. Rep. 681. 

“A judge is bound to permit the inquiry when it seems to 
him in the exercise of sound discretion, that it would promote 
the ends of justice, and to exclude it when it seems unjust to 
the witness and uncalled for by the circumstances of the case.” 

Gt. W. Turnpike Co. v. Loomis, 32 N. Y. 132; 

Ryan v. People, 19 N. Y. 602: 

State v. McCartey, 17 Minn. 76. 

“Subject to the constitutional privilege of a witness to refuse 
to answer questions the answers to which may tend to criminate 
him, it is proper to show collateral facts that might tend to 
criminate, disgrace, or degrade the witness if such other facts 
tend to weaken his credibility.” 

State v. Pancoast (N. D.), 67 N. W. Rep. 1058; 

The People v. Irving, 95 N. Y. 541; 

Ryan v. People, 79 N. Y. 594. 

‘Within reasonable limits a witness may, on cross-examination, 
be thoroughly sifted upon his character and antecedents. The 
court has a discretion as to how far propriety will allow this to 
be done in a given case, and will, or should, prevent anv heedless 
or wanton abuse of the power. Wilbur v. Hood, 16 Mich. 44. 

Other competent witnesses may be asked as to the reputation 
of a particular witness for truth and veracity in his neighbor- 
hood, (and, in some jurisdiction, as to his general moral char- 
acter) but specific acts cannot be shown in this way. For, every 
witness is presumed to come prepared to defend his general 
reputation for truth and veracity, but not specific charges. 

The rule is different as to cross-examination of the witness 
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himself. He may be questioned as to specific acts and as to 
matters showing his general moral character in so far as this 
might affect his credibility. The reason of the rule excluding 
questions to other witnesses as to specific acts of the witness 
whose character is in question does not apply here because the 
witness, being examined himself, is not called upon to defend 
anything which he is not prepared to defend and his answers 
are binding upon the cross-examiner and cannot be rebutted by 
other witnesses, and thus the danger of collateral issues is avoid- 
ed. Moreover, if this could not be done, a dishonest witness 
would have the same standing as an honest one dnd in most 
cases could not be impeached. His moral character can be 
shown (as distinguished from his character directly for truth 
and veracity) because experience shows that a person of general 
degraded character is not as worthy of belief as one of general 
good character. It is better that the witness be shown up for 
what he is, in the interests of truth and the rights of the parties, 
than that witnesses themselves be exempt from having their 
lives exposed to some extent, and this exposure will be limited 
by the discretion of the judge and the interests of the party and 
his counsel. (See 14 Alb. L. J. 281.) One of the best cases 
setting forth both the law on this subject and the reasons is 
Carroll v. State, 24 S. W. (Tex.) 100. See also Exon v. State, 
26 S. W. (Tex.) 1088, in which a new trial was granted for 
ruling out such questions. Also Zanone v. State, 36 S. W. 
(Tenn.) 711. 


Johnston v. Farmers’ Fire Ins. Co., 106 Mich. 96; 
State v. Pratt, 121 Mo. 566; 

Territory v. De Gutman, 42 Pac. (N. M.) 68; 
Stokes v. People, 53 N. Y. 164; 

Newcomb v. Griswold, 24 N. Y. 298; 

State v. Hack, 118 Mo. 92; 

State v. Pancoast, 67 N. W. (N. D.) 1052; 

14 Alb. L. J. 281; 

29 Enc. Law, 839; 

8 Ene. Pl. & Pr. 117. 
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The questions however should in general refer to matters 
of recent date and should not be allowed to be asked in an 
insinuating way or simply for the purpose of disgracing the 
witnesses. The court has large discretion as to the way the 
questions should be put and the extent of the examination, but 
the discretion should be exercised liberally. 


Repub. v. Tokuji, 9 Haw. 548, is cited contra. The court 
there said: “Evidence to be admissible for the purpose of 
affecting the credibility of a witness must be such as bears direct- 
ly upon his character for truth and veracity. Otherwise it 
would be irrelevant. It is not competent if it merely tends to 
disgrace the witness. We do not see how the fact that a witness 
lived under a different name at another time and place could 
affect his credibility—even if it would necessarily tend to 
disgrace him.” In that case, as in this, the question was asked 
on cross-examination, but no emphasis was laid on that fact by 
counsel. The question was treated rather as a general one as to 
the class of questions that might be put to any witness as to the 
credibility or moral character of a particular witness. The court 
did not intend to decide upon what questions might be asked a 
witness himself on cross-examination as distinguished from 
questions that might be asked other witnesses in regard to him. 
Even if we regard merely the facts and the conclusion of the 
court in that case, as distinguished from the question of law in 
the .mind of the court, still the decision is not necessarily in 
conflict with our decision in this, for the question there put to 
the witness was very different from the questions here sought 
to be put and the circumstances also were quite different, and 
the ruling of the trial court in that case might have been sustain- 
ed as within his discretion. Probably whichever way the trial 
court might have ruled in that case, no new trial could have 
been granted on the ground of prejudicial error. 

In the case at bar, the prosecuting witness was not only an 
accomplice, but the evidence given by him shows him to be a 
person, although young, of such a character morally that the 
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court ought to have allowed a searching inquiry as to his immor- 
ality and depravity, as affecting his credibility, even if it tended 
to disgrace him. 

The exceptions are sustained and a new trial is ordered. 


E. P. Dole, Dep. Attorney-General, for prosecution. 
J. A. Magoon, R. D. Silliman and W. S. Edings for 
defendant. 


C. 8. DESKY, doing Business under the Name of BRUCE 
WARING & COMPANY v. MRS. THOMAS LACK. 


Exceptions rrom Crrcurr Court, Firsr Circuit. 
Susmitrep Marca 29, 1898. Decwnep APRIL 27, 1898. 


Jupp, C.J., Frear anp Wura, JJ. 


Plaintiff had a lease of the lower floor and basement of a building. 
A leak from a W. C. in the upper story of the building had existed 
for some time owing to the defective condition of the closet. The 
water percolated through the floor to plaintiff’s premises. On the 
night of May 31 an overflow of water from the bowl of the W. C., 
owing to the clogging of the discharge pipe, occasioned damage 
to plaintiff. The defendant had notice of the W. C.’s needing re- 
pairs, but failed to repair. There was nothing to indicate to plain- 
tiff that the overflow would take place the night that it did. Shut- 
ting off the water from the entire building by a cock in the base- 
ment, of which the plaintiff had knowledge, would have pre- 
vented the overflow, but it would have prevented also the use of 
the closet and of water for other purposes, by the plaintiff and 
other tenants. l 


Held, that the failure of plaintiff to close the basement cock was not 
contributory negligence. Judgment reversed and a new trial 
ordered. 
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OPINION OF THE COURT BY JUDD, C. J. 


This case comes to us on exceptions to the refusal of the trial 
court to set aside the judgment as being contrary to law, the 
evidence and weight of evidence. 

Following is the decision of the court containing the findings 
of fact and the rulings of law: 


“In the District Court of Honolulu judgment was rendered 
for the defendant on a motion to non-suit the plaintiff, and the 
case comes to this court on appeal. 


“The case being tried jury waived I find the following facts: 
g jury 


“The plaintiff leased the ground floor and basement of a build- 
ing owned by defendant at No. 413, Fort Street, covenanting 
inter alia to make all necessary repairs on the demised premises. 


“Part of the upper floor of the building was leased to a Mr 
Howard, and on that same floor was a water closet of which both 
the tenants had the use but which was not included in the lease 
to either. On the night of the 31st day of May, 1897, owing to 
the closet being extremely out of repair, it overflowed, and the 
water soaked through the ceiling upon the goods of the plaintiff 
causing the damage for which this suit is brought. The plaintiff 
claims that it was the duty of the defendant to attend to said 
closet and keep the same in good order so that no damage might 
happen to the goods of the plaintiff, and that the damage was 
caused by her neglect to perform this duty. 

The defendant claims that there was no duty cast upon her 
to repair the closet inasmuch as the plaintiff had covenanted to 
repair. The plaintiff’s covenant under the lease refers merely 
to the premises demised to him, to wit the ground floor and 
basement and he was certainly under no obligation to repair the 
closet. Though the tenants had by indulgence the use of the 
closet as appurtenant to the demised premises, it still remained 
in the possession and under the control and supervision of the 
defendant: it was her duty to see that it should not damage the 
goods of the tenants by reason of being in a defective condition. 
The fact that the defendant upon being notified of the state of 
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the closet sent plumbers to examine it isan admission that she 
was obliged to keep it in repair. Though the tenants were allow- 
ed to use the closet, as also the common staircase, the liability 
rested upon the defendant to use reasonable care to keep it in 
repair and, failing te do so, she would be liable for damage 
resulting to the plaintiff or his property. 

Shear. & Red. on Neg. Sections 722-724 and cases cited in 
the notes. 


Looney v. McLean, 129 Mass. 33. 

Toole v. Beckett, 67 Me. 545. 

Watkins v. Goodall, 188 Mass. 533. 

Donohue v. Kendall, 50 N. Y. Super. Ct. 386, 12 Am. & 
Eng. Ency. p. 686. 

Jones v. Freidenburg, 66 Ga. 505, 12 Am. & Eng. Eney. 
p. 687. 


“Where it is held that the landlord is liable to his tenant for 
damages to the latter’s goods from careless use of a bathroom 
and water closet which is appurtenant to a part of the premises 
demised and which is under the control of the landlord. In 
the present case the defendant denies that she exercised any 
control or supervision over the premises, but the evidence shows 
that she did so and had access to the same for the purpose of re- 
pair, ete. 

“Tt appears from the evidence that the leaking had been 
going on for some little time and the defendant had been notified 
of it by the plaintiff and had sent plumbers to examine and 
report to her the state of the closet as early as May 22nd. By 
them she was informed that the closet needed immediate atten- 
tion and that injury was liable to oceur at any time. In spite 
of this knowledge she made no repairs till after the damage 
had occurred. If the case rested here the defendant would be 
clearly liable for the damage caused, and if this case could be 
decided by sentiment such might be the judgment of this court, 
as the evidence discloses the highest degree of negligence and 
wanton carelessness on the part of the defendant; but the 
defendant claims further that if the duty was cast upon her to 
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repair the closet the plaintiff was guilty of contributory negli- 
gence which bars his right to recovery. 

“The evidence shows that some six months prior to May 31st 
another overflow occurred on which occasion a night patrolman 
turned off the water by means of a cock situated in the basement 
leascd to plaintiff. Mr. Weedon, the plaintiffs confidential 
clerk and manager of this office, was present at the time and had 
knowledge of the existence of this cock and of the fact that the 
water could thus be turned off. The leaking during the few days 
before May 31st had been considerable and the plaintiff and Mr. 
Weedon had been obliged to put a cuspidor on the floor of their 
premises to catch the water as it dripped from the floor above. 
They thus had full knowledge of the dangerous condition of the 
closet and yet neglected to turn off the water by means of this 
cock which was on their premises and within their control. At 
the trial Weedon admitted knowledge of the existence of the 
cock, but both he and the plaintiff claimed that their duty was 
to notify the defendant and not to turn off the water. They 
further admit that they continued to use the closet all the time 
until the overflow occurred, and this when they had to collect 
the water flowing from it by placing a cuspidor below. In 
both these particulars the plaintiff and his employees were 
guilty of negligence with contributed to the damage which re- 
sulted from the overflow. The plaintiff equally with the defend- 
ant was bound to use diligence to guard against injury. The 
want or omission on either side of such care, caution, attention 
or discretion would constitute negligence. Even where the 
defendant is guilty of negligence, if it appears that the plaintiff 
was guilty of contributory negligence he cannot recover. 


Shear & Red. on Neg. Section 61, 

Priest v. Nicholls, 116 Mass. 401, 

Taylor v. Bailey, 74 Tl. 178, 

Moore ct al v. Goedel, 34 N. Y. 535, (in many respects 
similar to the case at bar). 

“In the latter case it is held ‘the plaintiffs had no right of 
recovery if their negligence contributed to the loss, and that it 
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did so was apparent from the uncontradicted evidence. The 
damage was from an overflow of water. They had control of the 
main cock intended as a means of shutting off the water from 
the building; they neglected those means.’ It is a matter to be 
regretted that the plaintiff rested satisfied with merely notify- 
ing the defendant of the necessity of repairs. The case is not 
without difficulty and the court regrets that it has not had the 
assistance of counsel on the points of law involved, but upon the 
facts as found and view of the law taken by the court, judgment 
must be rendered for the defendant. Let judgment be entered 
accordingly.” 

We are of opinion that the findings of fact are substantially 
correct and that the rulings of law also are correct so far as they 
hold the defendant primarily liable for the injury. But we 
find error in the last part of the decision as regards the alleged 
contributory negligence of the plaintiff. Conceding that the 
leak might have been stopped by the plaintiff by turning the 
stop sock in the basement and thus shutting off the water from 
the entire building, was this act one that a person of ordinary 
care and caution should have exercised under the circumstances? 
There is some evidence that the leak from the closet had con- 
tinued for several months and there is evidence that notice of 
this and the defective condition of the closet had been given to 
defendant, but there is no evidence that the leak from the 
defective closet had increased shortly before the injury com- 
plained of in such a way as to indicate to a person of ordinary 
care that an overflow was likely to occur on the night that it did. 
That the overflow might occur at any time, day or night, when- 
ever the discharge pipe should become clogged is evident. The 
handle of the closet was kept raised and the water was kept run- 
ning into the bowl to prevent overflow. If the plaintiff had shut 
the water off by turning the basement cock he would have 
stopped his own and other tenants’ use of the closet and of other 
use of water in the building, indefinitely, or until the defendant 
had chosen to make the necessary repairs. We do not think this 
was a reasonable requirement. It might have made plaintiff 
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liable to the other tenants by depriving them of an important 
privilege. The overflow which had occurred six months previous 
to that in question, was not occasioned from the defective 
closet, but by the leakage from another pipe put in by the other 
tenant. We find nothing in the evidence to indicate that a 
person of ordinary care and prudence would have closed the 
basement cock and kept the water shut off until repairs were 
made. The proximate and immediate cause of the injury was 
the overflow of water from the defective closet, the duty to re- 
pair which was upon the defendant and she is responsible for 
the injury occasioned. 

In the case mainly relied on by the lower court, Moore v. 
Goedel, 34 N. Y. 535, the facts were far different from the 
present one, and this may be said of the other cases cited by 
defendant’s counsel. 

We hold as a matter of law that the failure of plaintiff to shut 
off the water by the basement cock was not contributory negli- 
gence. We reverse the judgment excepted to and order a new 
trial. 


J. A. Magoon and R. D. Silliman for plaintiff. 
Geo. A. Davis for defendant. 
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W. W. WRIGHT v. A. M. BROWN. 


APPEAL FROM District Court or Honotuxv. 
Susmirrep Marcu 30, 1898. DECIDED APRIL 29, 1898. 


Jupp, C.J., Frear ann Warma, JJ. 


Sec. 1430, Civ. L., which requires an appellant to “deposit a sufficient 
bond,” &c., does not require the bond to be signed by the appellant 
himself. 


Sec. 1459, Civ. L., which provides that no appeal shall be dismissed for 
insufficiency of the appeal bond unless upon neglect to comply with 
an order of a Judge directing an amendment, would apply where 
the bond was not signed by the appellant himself, if his signature 
were necesary. 


Sec. 1853, Civ. L., which provides that unrecorded chattel mortgages 
shall not “be binding to the detriment of third parties, or conclu- 
sive upon their rights and interests” does not protect mere strangers 
or trespassers. 


OPINION OF THE COURT BY FREAR, J. 


This is replevin for a wagon, horse and harness valued at 
$200. The case comes here on appeal on points of law from the 
District Court of Honolulu, where judgment was rendered for 
the plaintiff. 

A preliminary question was raised by a motion to dismiss 
the appeal on the ground that the defendant had not executed 
the appeal bond. Two other persons had executed it. The 
statute (Civ. L. Sec. 1430) requires the appellant to “deposit a 
sufficient bond,” &c. The appellant did deposit a sufficient bond. 
The statute does not require him to sign it himself. See 
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Drouithat v. Bottner, 13 Or. 498; Lindsay v. Price, 33 Tex. 
280; Johnson v. Johnson, 31 Oh. St. 134; Dahl. v. Tibballs, 
5 Wash. 261. Even if it were necessary for the appellant to join 
in the bond, the failure to do so could not be taken advantage 
of on a motion to dismiss the appeal now; for (Civ. L. Sec. 1459) 
“No bill of exceptions or appeal shall be dismissed for any in- 
formality or insufficiency of any bond, unless upon neglect of 
the party filing such bond to comply with an order of a Judge 
directing an amendment of such bond after a reasonable time 
of not less than 24 hours, which shall be given for such purpose.” 
No such order has been made in this case. See Dahl v. Tibbalis, 
supra, and Town v. Snyder, 78 Ill. 519. 

Now as to the merits. The evidence shows that plaintiff 
owned these chattels; that he sold them to one Cross who paid 
$25 on account; that Cross executed a bill of sale of them back 
to plaintiff in consideration of $158 due for the wagon and for 
moneys advanced by plaintiff in excess of wages. There were 
three witnesses—plaintiff, his son and Cross. These all testify 
that the understanding was that the title was to remain in plain- 
tiff until the chattels were paid for, Cross meanwhile to have 
only the possession. Cross says also that he gave the bill of sale 
as security because he was not a well man. Defendant put on 
no evidence. 

Defendant contends that the bill of sale from Cross to plain- 
tiff, although absolute on its face, is shown by the evidence to 
have been intended as a mortgage and is therefore void as to 
third parties because not recorded. Civ. L., Sec. 1853; Ellis 
v. White, 3 Haw. 205; Leneham v. Akana, 6 Haw. 588; Black 
v. Castle, 7 Haw. 273; Jones, Ch. Mtgs. Sec. 275. He contends 
also that the evidence as a whole shows that the sale from plain- 
tiff to Cross, was in fact an absolute sale, not a conditional sale 
as testified to; or, if it were a conditional sale as between the 
parties yet as to third parties the condition that the title should 
remain in the plaintiff until payment, should be considered as 
made merely as security and therefore as in the nature of a 
mortgage within the policy of the statute and therefore void. 3 
Ency. of Law, 437 note; Fosdick v. Schall, 99 U. S. 235. 
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Let us assume that these contentions are correct. The ques- 
tion would still remain whether the defendant is a “third party” 
within the meaning of the statute. It is not disputed that the 
plaintiff would be entitled to possession but for the fact that the 
alleged mortgage or mortgages were unrecorded. It does not 
appear under what claim or in what capacity the defendant held 
the chattels. He was and is the Marshal and we understand out- 
side the record that he held the goods on execution against the 
property of Cross, but for the purposes of this case he is to be 
considered a mere stranger or trespasser. It is true the plain- 
tiff must recover on the strength of his own title and not on the 
weakness of the defendant’s title. But the plaintiff has shown 
title and the defendant has shown no title. The question is 
merely whether the plaintiff’s title must be considered void as to 
the defendant under the statute because the mortgage was un- 
recorded, in other words, is a mere stranger or trespasser a “third 
party” within the meaning of the statute? The statute provides 
that chattel mortgages shall be recorded, &c., “in default of 
which no such instrument shall be binding to the detriment of 
third parties, or conclusive upon their rights and interests.” 
Civ. L., Sec. 1853. It is evident that this statute was enacted 
for the protection of persons who had “rights” or “interests” in 
the property and not for the benefit of mere strangers or tres- 
passers. Pratt v. Harlow, 16 Gray 379; Johnson v. Jeffries, 
30 Mo. 423; see also Fosdick v. Schall, supra. 

The judgment appealed from is affirmed. 


J. T. De Bolt for plaintiff, 
L. A. Dickey for defendant. 
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W. ©. PEACOCK & CO. v. REPUBLIC OF HAWAII. 
ORIGINAL. 
SUBMITTED APRIL 1, 1898. Decipep May 9, 1898. 


Jupp, C.J., Frear anp Wurrtine, JJ. 


It is the duty of the court to dismiss of its own motion an action 
against the Government if it appears not to have been brought 
within the time limited by the statute. An executive officer cannot 
waive the statute. 


A statute which alters or repeals a prior statute permitting suits to be 
prosecuted against the Government to final judgment but without . 
any provision for the enforcement of such judgment, is not uncon- 
stitutional as being retrospective. 


An action against the Government cannot, under our statutes, and for 
the purpose of taking the case out of the statute of limitations, be 
held to have been brought when the claim was first presented to 
the Executive Department. 


Sec. 524 of the Civ. Code provides that moneys paid for duties under 
protest shall not be held by the collector to await the ascertain- 
ment of duties or the result of litigation; “but whenever it shall 
be shown to the satisfaction of the Minister of Finance that in any 
such case more money has been paid than the law requires, he 
shall refund the same.” Held, under this statute the right of 
action, if any, accrues when the money is paid, not when demand 
is made upon the Minister. 


OPINION OF THE COURT BY FREAR, J. 


This is assumpsit for $1383.17, alleged to have been paid 
under protest as customs duties in excess of the legal rate upon 
liquor drawn from bond on various dates from February 11, 
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1893, to January 8, 1894. The alleged excess is the difference 
between the rate under the law previously in force and the 
higher rate under the law (approved January 9, 1893) then in 
force according to its terms, but claimed by plaintiffs not to have 
been in force until one year after the first public notification 
thereof, in view of the provisions of Article VII. of the Danish 
Treaty of 1846, or of this and the parity clauses in Articles 
ILI. and IV. of the British Treaty of 185%, the plaintiffs being 
British subjects. 

Action was brought first in the Circuit Court against the 
Collector-General of Customs, but was held not to be within the 
jurisdiction of the Circuit Court, on the ground that it was really 
an action against the Government, of which the Supreme Court 
had exclusive jurisdiction. Peacock & Co. v. Castle, ante, 10. 
The present action was then brought, April 29, 1897, in this 
Court, and, upon demurrer, argument was heard at the last 
December Term—principally upon the construction of the 
treaties above mentioned and the decisions upon the Danish 
Treaty, reported in 1 Haw. Rep. The Court subsequently re- 
quested further argument upon the effect of those decisions 
and upon the question whether this action should not be held 
barred by the statute limiting the time within which actions may 
be brought against the Government. Such argument was heard 
at the recent March Term. 

We need consider only the question of the statute of limita- 
tions. At the first hearing it was expressly stated by the At- 
torney-General on behalf of the Government that the statute 
was waived. The Court, however, upon consideration, took the 
view that the statute could not be waived by the Executive 
branch of the Government, but that the Legislature alone had 
authority to determine what actions may or may not be brought 
against the Government—the Government in this sense being 
the State and not merely the Executive branch of the State, 
and the Legislature being the proper mouth-piece of the State 
in matters of this kind. It is the duty of the court of its own 
motion to dismiss an action against the Government if it appears 
not to have been brought within the time limited by the statute. 
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In this respect an action against the Government differs from 
an action against a private person. There is no right to sue the 
State except so far as permitted by the State, and if the State 
has permitted actions to be brought against it only within a 
certain time, the court should not entertain an action brought 
after the expiration of that time. But an action may be brought 
against a private person and the court may entertain it without 
special permission from the State through its Legislature,—the 
statute limiting this right being merely a defense which the 
defendant may insist on or waive at his pleasure. Finn v. 
U. S., 123 U. S. 281; U. S. v. Utz, 80 Fed. Rep. 848. 

Plaintiff’s counsel concede that the statute cannot be waived 
by an executive department or officer but contend now that the 
present action is not barred by the statute. 


A reference to the statutes will here be necessary. Section 
829 of the Civil Code (1859) provided that the Supreme Court 
should have jurisdiction of all actions against the Hawaiian Gov- 
ernment, which could be instituted, however, only by permis- 
sion of the King in Privy Council. Ch. 51, Laws of 1888, re- 
pealed this by providing that actions might be brought against 
the Government in any appropriate Court of Record upon an 
allowance of process by the Justices or a majority of the Justices 
of the Supreme Court. This Act contained the following pro- 
vision: “Section 5. This Act shall be held to extend to and 
include causes of action which now exist, as well as those which 
shall arise in future; but nothing in this Act contained shall 
operate or be construed so as to waive any question of limitation 
in favor of or against the Government.” Under this provision 
the Act was in terms to be retrospective as well as prospective 
and the general statute of limitations was applicable to actions 
against the Government, the period for actions of the kind now 
in question being six years under that statute. By Act 57, Sec. 
36, Laws of 1892, the Circuit Courts were given exclusive 
jurisdiction of all actions against the Government. By Act 
22, Laws of the Republic (March 15, 1895) all the provisions 
of the Act of 1888 which related to suits against the Government 
were repealed. Act 26 of the same Laws (March 16, 1895) pro- 
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vided that the Supreme Court should have exclusive jurisdiction 
of all of certain specified classes of claims against the Govern- 
ment, to one of which classes the claim in question belongs. 
This Act was copied largely from the United States statutes 
relating to the Court of Claims and contains many provisions,— 
among them the following provision as to limitations. “Section. 
5. Every claim against this Government, cognizable as afore- 
said, shall be forever barred unless the petition setting forth a 
statement thereof is filed in the Court, or transmitted to it by 
the Secretary of the Senate or the Clerk of the House of Rep- 
resentatives, as provided by law, within two years after the 
claim first accrues. Provided, that the claims of persons under 
legal disability shall not be barred if the petition be filed in the 
Court or transmitted, as aforesaid, within one year after the 
disability has ceased.” 


This action was brought under this last statute (Act 26). The 
period of limitation under the old statute was six years; under 
this new statute it is two years. The statute took effect from 
the date of its publication, which was shortly after its approval, 
in March, 1895. At that time, some of the claims sued on were 
over two years old, others had a short time to run before be- 
coming two years old and the last had nearly ten months to run 
before becoming two years old. Thus, all possible classes of 
cases are presented—claims already barred, claims having an un- 
reasonable time to run and claims having a reasonable time to 
run, before becoming barred by the terms of the new statute. 
The question would then naturally arise, which statute, the new 
or the old, is to govern as to claims existing at the date of the 
new, where the new cuts down the period of limitation pre- 
scribed by the old. Plaintiff’s counsel, in an able and elaborate 
argument, reviewed the authorities and the different rules that 
have been adopted by the various courts in the solution of this 
question as it has arisen upon the various classes of claims above 
mentioned, and argued in support of the rule that the new 
statute should be applied only to new claims and that the old 
statute should continue to apply to all old claims. This is the 
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only rule upon which the plaintiffs could rely, inasmuch as this 
action was commenced more than two years after the new stat- 
ute took effect as well as more than two years after the claims 
accrued. 


We need not express an opinion upon the various rules re- 
ferred to. They are all based on the construction and consti- 
tutionality of the statute. In this case, it is clear that the 
Legislature intended to repeal entirely the old statute (Act of 
1888). This is shown by the passage of Act 22 (1895) which 
contains nothing but the repeal of the old statute, and by the 
passage of Act 26 (1895) which is an entirely new Act upon 
the subject of suits against the Government and purports to be 
complete in itself and to wholly cover the subject. 

The only question then is as to the constitutionality of these 
Acts so far as they affect the claims in question, that is, Section 
5 of Act 26, which allows a period of only two years and there- 
fore by its terms bars a portion of these claims, and Act 22, which 
purports to repeal the old statute entirely. (If these are uncon- 
stitutional in so far as they affect these claims, then plaintiffs’ 
counsel contend that the action is properly brought in this Court 
and should not be brought in the Circuit Court as under the old 
statute, because the change of the court affects only the remedy 
and not the right and consequently that the granting portion of 
the new statute should govern even though the limiting portion 
should not. Let us assume this to be so). Are, then, these 
statutes unconstitutional? Let us assume that if they concerned 
merely suits between private persons they would be unconsti- 
tutional in so far as they took away all reasonable remedy. 
Does it make any difference that they relate to suits against the 
Government? Let us assume that, as argued, the Government 
and its Departments as well as private individuals are subject 
to and bound by the Constitution in so far as it is applicable. 
But the same provision is not always equally applicable to the 
affairs of the Government and to those of private persons. 

For instance, when the former case was before us (ante, 10) 
it was contended that Act 26 was unconstitutional because it did 
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not permit a trial by jury. The Court said: “A sufficient 
answer to this contention is, that the Government cannot be 
sued except by its own consent, and if it consents to be sued at 
all, it may do so upon such terms and conditions as it pleases.” 
It is now contended that that reasoning was unsound, for the 
reason that it assumed that the Government or its Legislative 
branch was not subject to the Constitution. But it did not as- 
sume that. It assumed merely that the constitutional provision 
respecting the right of trial by jury was not applicable to that 
class of cases. Counsel did not, and could not reasonably, con- 
tend that that provision secured the right of trial against the 
Government, whether with or without a jury; in other words, 
that it placed the Government on the same level with private 
persons with respect to the liability to be sued, so that the right 
to sue the Government could not be taken away even as to claims 
that might arise in the future. It was contended merely that if 
the Government does permit itself to be sued it must permit the 
action to be tried by a jury, in case a similar action against a 
private person would be subject to the right of trial by jury. 
But if the Government may withhold the right of action against 
itself altogether and if that indeed is not a right at all but a 
mere privilege, granted of grace, it is difficult to see why the 
Government may not, of the same grace, permit itself to be sued 
without a jury. In other words, if it acts of grace it may ex- 
tend its favors only so far as it pleases. In that case no question 
was raised or decided as to whether the Government might with- 
draw its consent after it had once given it and as to claims al- 
ready existing. 

That question is now raised. It is contended that Act 26 is 
contrary to Article 71 of the Constitution, which provides that 
“Except as herein provided, no Retrospective Law shall ever be 
enacted.” Here, again, we assume that the Government acting 
through its Legislature is subject to the Constitution, but we 
hold that the constitutional provision in question is not appli- 
cable. 

What are retrospective laws? The definition is not wholly 
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etymological; it is largely historical. To hold that every law that 
“looks backward” is unconstitutional, would be absurd; it would 
tie the hands of the Legislature so as to prevent all sorts of 
salutary laws harmful to no one. “Retrospective laws” have, 
therefore, come to have much the same meaning as “ex post 
facto laws,” “laws impairing the obligation of contracts,” &c. 
While these phrases apply in whole or in part to different sub- 
ject-matters, they in general mean laws that impair vested rights; 
and in general so long as laws do not impair vested rights they 
are not unconstitutional because retrospective. 


Now, the power to sue the Government may be technically 
a right, a remedy, or something short of a remedy. If it is a 
right strictly speaking, it cannot be taken away by a retrospective 
lew. For example, if the Government had entered into a con- 
tract with the plaintiffs permitting them to sue it upun this claim 
or upon claims in general, there would be a right to sue which 
could not arbitrarily be taken away. (See State v. Trustees 
Vineennes University, 5 Ind. 77,) although the contrary ap- 
pears to have been held in State v. Bank of Tennessee, 59 Tenn. 
395, criticised by Wade, Retro. Laws, Sec. 206. In such case 
the right to sue would be a substantial independent right in itself, 
resting upon contract. 

But suppose the power to sue existed independently of the con- 
tract; in other words, suppose it was merely a remedy. Then, 
if the claim were against a private individual, there would be an 
absolute constitutional right to some sufficient remedy, a right 
not depending upon the will of the Legislature or to be taken 
away by it. But in general there would be no right to any 
particular remedy, and the Legislature might take away entirely 
an existing remedy, provided it left or provided some other 
sufficient remedy. The Legislature could not take away all 
reasonable remedy for that would be to take away a right. But 
if, as in the present case, the claim is against the Government, 
there is not a constitutional right to some remedy, technically 
speaking. There can be at most only a remedy granted of grace 
and depending on the will of the Legislature. In such case 
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does the power to pursue the remedy become a right merely 
because the claim accrued during the continuance of the Legis- 
lative permission? Does that which the State was under no 
obligation to license and which it did license without any con- 
sideration become a vested right merely because during its con- 
tinuance a claim arose in favor of a party and that although so 
far as appears the party did not act in reliance upon the license? 
We are not required to go so far as to answer this question, For, 
in this case we are of opinion that the power to sue falls short 
of a remedy within the meaning of that term as used when it 
is said that to take away all reasonable remedy would be un- 
constitutional, and consequently to take away the so-called 
remedy in question would not be retrospective legislation, for it 
would not amount to taking away a right. The reason why the 
power to sue the Government is not, strictly speaking, a remedy 
is because no permission is given to enforce the judgment of the 
court. The court is in the nature of an auditing board and the 
satisfaction of the claim after judgment still depends on the 
will of the Legislature, which may or may not make the neces- 
sary appropriation. 

This is the view taken by the Supreme Court of the United 
States, affirming the decisions of the Supreme Courts of Ten- 
nessee and Alabama in Railroad Co. v. Tennessee, 101 U. S. 
337 and Railroad Co. v. Alabama, 1b. 832. In these cases 
the statutes permitting suits against those States were repealed 
after the respective claims accrued and in the latter case after 
suit had been brought. In the case at bar as well as in those 
cases, the statute did not provide for the enforcement of the 
judgment. In the former case the court said: “The principle 
is elementary that a State cannot be sued in its own courts with- 
out its consent. This is a privilege of sovereignty. It is con- 
ceded that when this suit was begun the State had withdrawn its 
consent to be sued, and the only question now to be determined 
is whether that withdrawal impaired the obligation of the con- 
tract which the railroad company seeks to enforce. If it did, 
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it was inoperative, so far as this suit is concerned, and the 
original consent remains in full force, for all the purposes of the 
particular contract or liability here involved. The remedy, 
which is protected by the contract clause of the Constitution, 
is something more than the privilege of having a claim adjudicat- 
ed. Mere judicial inquiry into the rights of parties is not 
enough. There must be the power to enforce the results of such 
an inquiry before there can be said to be a remedy which the 
Constitution deems part of a contract. Inquiry is one thing; 
remedy another. Adjudication is of no value as a remedy unless 
enforcement follows. It is of no practical importance that a 
right has been established if the right is no more available after- 
wards than before. The Constitution preserves only such 
remedies as are required to enforce a contract. Here the State 
has consented to be sued only for the purposes of adjudication. 
The power of the courts ended when the judgment was rendered. 
In effect, all that has been done is to give persons holding claims 
against the State the privilege of having them audited by the 
courts instead of some appropriate accounting officer. When a 
judgment has been rendered, the liability of the State has been 
judicially ascertained, but there the power of the court ends. 
The State is at liberty to determine for itself whether to pay 
the judgment or not. The obligations of the contract have 
been finally determined, but the claimant has still only the 
faith and credit of the State to rely on for their fulfillment. The 
courts are powerless. Everything after the judgment depends 
on the will of the State. It is needless to sav that there is no 
remedy to enforce a contract if performance is left to the will 
of him on whom the obligation to perform rests. A remedy is 
only wanted after entreaty is ended. Consequently, that is not 
a remedy in the legal sense of the term, which can only be 
carried into effect by entreaty. It is clear, therefore, that the 
right to sue, which the State of Tennessee once gave its creditors, 
was not, in legal effect, a judicial remedy for the enforcement 
of its contracts, and that the obligations of its contracts were 
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not impaired, within the meaning of the prohibitory clause of 
the Constitution of the United States, by taking away what was 
thus given.” 

The constitutional provision in that case, it is true, related 
to the impairment of contract obligations and not to retrospective 
laws, as in the case at bar. But, as we have seen above, this 
is immaterial. The principle is the same. Indeed, as the 
Legislature might withdraw its consent to be sued as to future 
claims, its incapacity, if any, to do so as to accrued claims must 
be because the claim arose through reliance upon the consent; 
in other words, because the consent became. part of a contract, 
and therefore because the withdrawal would belong to that class 
of retrospective legislation which relates to the impairment of 
contract obligations. We may add that the constitution of Ten- 
nessee provided (Art. 1, Sec. 20)°*“That no retrospective law” 
as well as no “law impairing the obligation of contracts, shall 
be made.” 

We therefore hold that Act 26 is not unconstitutional on the 
ground that it is retrospective, and that the action is barred 
unless it was brought within two years after the cause of action 
accrued. We have already seen that the action did not get into 
this Court until more than two years after the money was paid 
and also more than two years after the new statute was passed. 


It is now contended, secondly, that the action began when 
application for the money was first made to the Exeeutive 
Department. It does not appear just when such application was 
made, but it must have been before the date of its rejection by 
that Department, which was May 6, 1896, or within two years 
after the new statute was passed. The argument now made is 
based on the suppositions (1) that the Court might adopt the rule 
followed by some courts, that the new statute should be applied 
for its full period to every cause of action from the time when 
the cause first becomes subjected to the operation of the statute, 
which for existing claims would be the date of the statute, and (2) 
that the Supreme Court of the United States has held repeatedly 
under a statute similar to ours that the action must be regarded as 
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having been commenced when the claim was first presented to the 
Executive Department, in cases where it has come to the Court of 
Claims by reference from that Department, and provided it was 
presented there within the time prescribed by the statute. As 
to the first of these supposittons, we have found it unnecessary 
in this case to say what rule, in our opinion, should be followed 
where a later statute cuts down the period of limitation pre- 
scribed by an earlier statute. As to the second supposition, it will 
be sufficient to state that even if the Executive Department had 
referred the claim in question to this Court, which it did not do, 
and even if the claim had been presented there within the time 
prescribed by the statute, still the decisions relied on would be 
inapplicable, because as a matter of fact they were not based 
on a statute similar to ours, as their references to the statutes 
and their reasonings show. There was, it is true, a United States 
statute similar to ours (Act 26, Sec. 5, above set forth) providing 
for the transmission of claims to the Court by the Secretary of 
the Senate or the Clerk of the House of Representatives, but 
those decisions were not based on that statute; they were based 
on an entirely different statute which provided for the transmis- 
sion of certain claims by an Executive Department to the Court 
of Claims to be there proceeded with as if originally commenced 
there by the voluntary act of the claimant. There is no similar 
provision in our statute. U. S.v. Lippitt, 100 U. S. 663; Finn 
v. U. K. supra; U. 8. v. New York, 160 U. S. 598; U. S. v. 
Utz, supra. 

It is contended, thirdly, that the claim did not accrue until 
demand was made on the Minister of Finance, and, hence, that 
the action, which was brought less than two years thereafter, 
is not barred by the terms of the new statute. It is udmitted that 
if the action were against the Collector-General of Customs, as 
in the former case (ante, p. 10) the claim should be held to have 
accrued when the money was paid. But by statute (Civ. Code, 
See. 524) the Collector is not allowed to hold moneys paid for 
duties under protest, to await the ascertainment of duties or the 
result of litigation; “but whenever it shall be shown to the 
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satisfaction of the Minister of Finance that in any such case more 
money has been paid to the Collector than the law requires, 
he shall refund the same out of any moneys in the treasury, 
not otherwise appropriated.” This statute, it is contended, has 
the same effect as that of the United States which requires the 
surplus proceeds of the sale of land for taxes to be deposited in 
the treasury, to be there held for the use of the owner until he 
shall make application therefor to the Secretary of the Treasury, 
who, upon such application, shall, bv warrant on the treasury, 
cause the same to be paid to the applicant; under which statute 
the Supreme Court of the United States has held that the period 
of limitation does not begin to run until demand has been made. 
U. X. r. Taylor, 104 U. S. 216; U. 8. t. Lawton, 110 U. 8. 
146; U. S. v. Cooper, 120 U. S. 124. A glance at the two 
statutes will show their dissimilaritv. Under the United States 
statute the money was to be paid into the treasury to be there 
held for the use of the owner and until he should apply for it. 
A trust was created, and the rule applied, that the statnte does 
not begin to run in such cases until the trustee repudiates the 
trust and claims in his own right and such repudiation and claim 
are brought to the knowledge of the cestui que trust in such 
a manner as to call upon him to assert his rights. Under our 
statute no trust is created. The cause of action accrued when the 
money was paid. See Clark v. U. S., 99 U. S. 493; U. S. v. 
Utz, supra. 


Our statute does not require the money to be paid upon 
“application” or demand, as does the United States statute; it 
requires it to be paid upon proof to the satisfaction of the Min- 
ister of Finance. If such proof is a condition precedent to the 
right of action, the right has not yet accrued, for such proof has 
not been made. If such proof is a condition precedent to the 
right to payment, as it purports to be, then either such proof 
must be made, that is, to the satisfaction of the Minister and 
not of the Court, in which case the Minister would be exclusive 
judge and the action could not be brought at all, or else proof 
to the satisfaction of the Court as shown by its judgment would 
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be allowable as a means of proof to the satisfaction of the Min- 
ister, in which case proof to the Minister’s satisfaction would be 
immaterial as to the right of action and there is nothing else in 
the statute to postpone the right of action beyond the time when 
the money was paid. Consequently, if action may be brought 
at all, so far as this statute is concerned, it may be brought as 
soon as the money is paid. But this action was brought more 
than two years after the money was paid and therefore the right 
of action, if any, is barred. 

The petition is dismissed. 

Kinney & Ballou for plaintiffs. 

Deputy Attorney-General E. P. Dole for defendant. 


OAHU LUMBER AND BUILDING COMPANY v. AH 
YOK and KING FONG, constituting the firm of Tai 
Sing Company. 


Excerrioxs FROM Crrevir Court, Firsr Circrir. 
SUBMITTED Aprit 5, 1898. Decipep May 9, 1898. 


Jupp, C.J., Frear anp Wurtrxe, JJ. 


The pendency of a prior action of ejectment to recover land does not 
abate a subsequent action between the same parties, under the 
statute for “summary possession” of the same land, it not appear- 
ing that the causes of action are the same. 


OPINION OF THE COURT BY JUDD, C.J. 


The essential facts of this case are as follows: In December, 
1896, the Oahu Lumber and Building Company, a domestic 
corporation, brought an action of ejectment in the Circuit Court, 
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First Circuit, against Hee Hing Chong, On Hoy Wing, Tai 
Sing, Hee Chick San and Ah Yok, doing business as partners 
under the name of Tai Sing Company, to recover possession of a 
two-story building and the land upon which the same is situate, 
on the Waikiki side of Bethel street in Honolulu. The plain- 
tiff claims as lessee of one C. L. Auld the owner. The case is 
still pending. In November, 1897, the sume plaintiffs brought 
an action in the District Court of Honolulu under the Act allow- 
ir, “Summary Proceedings to Recover Possession of Land,” 
against King Fong and Ah Yok, then the partners doing busi- 
ness under the name of Tai Sing Company, to recover possession 
of the same premises described in the previous action, alleging 
that the defendants are tenants at will of plaintiff and are hold- 
ing over after a notice to quit, &e. A demurrer was filed by 
defendant Ah Yok which was overruled. Then defendants 
filed a plea, in which the following facts are alleged: the insti- 
tution of the prior suit in the Circuit Court, First Circuit, that 
it was answered in February, 1897, and was stipulated to be 
heard by the court without a jury in vacation; that the plaintiff 
in that action is the same.corporation now suing as plaintiff; 
that one of the defendants is the same Ah Yok now impleaded; 
that the property sought to be recovered is the same in both 
actions; that the prior action is still pending and undetermined; 
“and also that the title to real estate (being the property and 
premises herein sought to be recovered) is put in issue and is 
involved in the said action.” And further that the defendants 
- claim title to the premises sought to be recovered by the plain- 
tiff in both the actions, by virtue of a lease by Ving Fat & Com- 
pany to defendants having two years yet to run from the 9th day 
of October, 1896. “Defendant prays judgment if the court 
will or ought to have further cognizance of the said cause.” 
The District Magistrate gave judgment for plaintiff for posses- 
sion of the property and defendant appealed to the Circuit Court, 
First Cireuit, jury waived. 

The court heard the plea and sustained it, to which exception 
was taken to this Court. The trial court rendered the follow- 
ing decision: 

27 
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“On the plea in bar interposed in this case, it seems to me 
that the main point now before the court is that at the time the 
present suit was filed there wae pending in the Circuit Court an 
action of ejectment filed December, 1896, to recover the same 
premises for which this action is brought. Its object was the 
same and the premises in controversy the same. I think that if 
that original action had been a mistake on the part of counsel 
or if in the language of the counsel it had been a false pro- 
ceeding, the proper course for counsel to have taken would 
have been to have discontinued that prior action. He elected 
his remedy and until he discontinues it he must abide by it; 
he certainly must file no other action for the same object at 
the same time. I therefore sustain the plea in bar. 

It seems to me that as this point is decisive of the case, it is 
unnecessary to decide the question as to whether the affidavit is 
sufficient on the plea in bar setting up the question of title. 

Plea sustained.” 


The defendant contends that the suit is abated by reason of 
the pendency of another suit. 

The ground upon which courts proceed in abating a subse- 
quent suit on the ground of the pendency of a former action 
between the same parties and for the same cause is, that the 
subsequent one is unnecessary and therefore oppressive and 
vexatious. But in order to sustain the plea of another action 
pending it must appear that the two suits are for the same cause 
or causes of action. We have here first, ejectment, which may 
try the title to land and (or) the right of possession to it; and, 
second, the summary method of obtaining possession of land 
where there is the relation between the parties of Jandlord and 
tenant. 

In the ejectment case the plaintiff claims title. In the second 
case the plaintiff alleges that defendant is its tenant at will and 
is holding over after notice to quit. The causes of action are 
different. The plea alleges merely that the object in each of the 
suits is to recover the same identical property and premises. 
That this is not sufficient; see Larco v. Clements, 36 Cal. 132; 
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Martin v. Splivato, 69 Ib. 611; Leonard v. Flynn, 89 Ib. 535; 
Campbell v. Potts, 26 S. E. (N. ©.) 50. In Kessinger v. Whit- 
taker, 82 Ill. 22, it is held “that the remedies given a purchaser 
of land under a decree of foreclosure by writ of possession and 
by forcible detainer are concurrent and both may be pursued 
until satisfaction is had. The pendency of proceedings by 
forcible detainer for possession, on appeal, cannot be set up in 
abatement of a motion for a writ of possession in the original 
cause.” 

“A pending replevin suit to recover goods taken.in distress 
for rent does not bar an action against the surety for the rent.” 
King v. Blackmore, 72 Pa. St. 347. 

The plea should show distinctly that the causes of action are 
the same. It does not. 

The exceptions are sustained and the case remanded to the 
Circuit Court, First Circuit, for such further proceedings as 
may be necessary. 

The question raised by the other plea—that of “title involved” 
in the second suit and therefore that the case is not within the 
jurisdiction of the District Court—is not before this Court. The 
bill of exceptions which sends up the decision of the trial 
court shows that this plea was not passed upon and no exception 
was taken to the ruling or refused to rule. We cannot consider 
it. 

J. A. Magoon and R. D. Silliman for plaintiffs. 

A. S. Humphreys and G. D. Gear for defendants. 
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IN RE ESTATE OF AKANA, deceased. 
PROBATE ÅPPEAL From Circurr Court, First Crrccrr. 
SUBMITTED Aprit 6, 1898. Decipep May 9, 1898. 


Jupp, C.J., Frear ano Warme, JJ. 


Gross neglect of the duties required of an administrator may subject 
him to loss of statutory commissions. 


Where an administrator, in good faith under the sanction of the court, 
and with the consent of the parties interested, purchases goods 
which are used to keep up the stock in trade of his decedent’s 
business and is held personally liable to the vendor therefor, justice 
requires that he be reimbursed from the estate. 


OPINION OF THE COURT BY JUDD, C.J. 


A Chinaman, Akana by name, owner of three retail stores in 
Kona, Hawaii, died intestate in July, 1895. Upon the admission 
of his will to probate in the First Circuit, his brother, named 
Akina, and one Akona were appointed by the court administra- 
tors with the will annexed. Akina was nominated in the will as 
executor. By the written consent of the principal creditors, who 
were wholesale merchants in Honolulu, they were allowed to 
act as said administrators without bonds. 

By reférence-to a petition by one of the creditors for the re- 
moval of the administrators filed in July, 1896, and the clerk’s 
minutes which apparently show that the Court sanctioned the 
following arrangement, it appears that the Honolulu creditors 
and the said administrators agreed that the administrators should 
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carry on the business of the estate, the widow also consenting, 
and the creditors from time to time received payments from the 
administrators on account of their indebtedness and on account 
of new goods sent them with which to carry on the business. 
Comparison of the statement of the amounts owing the creditors 
at the date of the decedent’s death, with the amounts owing at 
the time of the accounting shows this. Finding that the business 
was not paying, one creditor took a mortgage from the adminis- 
trators of the goods in one of the stores and another creditor 
took an assignment of the goods in all the three stores for the 
benefit of creditors. ` 

The administrators were removed by the court. A receiver 
was appointed who wound up the business and finally an admin- 
istrator was appointed to distribute the assets, the estate being 
insolvent. 

It appears to us that the Chinese administrators were of the 
belief that they were running the business for the benefit of the 
creditors as quasi assignees or receivers. They dealt with the 
creditors alone and were entirely ignorant of and neglected their 
duties to the court. It does not appear that they had received 
any instructions as to what their duty was in this fiduciary capac- 
ity. They were finally discharged as administrators for mal- 
administration. 

The receiver’s account was heard and approved by the court 
in the following decision, dated the 9th of December, 1896. 

“The receiver’s account filed herein is approved and the Re- 
ceiver is allowed the sum of $425 as compensation, and the sum 
of $50 for attorney fees and is discharged as such receiver and 
his bond cancelled.” 

In re administrator’s account. Where a person takes upon 
himself a trust or fiduciary position, as that assumed by an ad- 
ministrator, not only the utmost good faith is required, but it is 
incumbent on the administrator to use diligence and caution in 
administering the estate, for the benefit of those interested. 
Assuming that the administrators of this estate were authorized 
in carrying on the business of the deceased they have been guilty 
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of gross mis-administration, and no man of ordinary prudence 
would conduct or manage his own property as these administra- 
tors have managed the property that was in their hands in trust. 
They cannot say whether the basiness lost or made money, and 
exhibit ignorance as to the state of the estate when they took 
possession, the value of the stock, and the amount of the assets 
and liabilities are uncertain. Each administrator knew nothing 
of the property or condition of the estate that the other had in 
his immediate possession. Only part of the vouchers are pro- 
duced for disbursements, no inventory has ever been filed and 
no notice to creditors given as required by law. 

The commissions of the administrators are disallowed. The 
law is clear that statutory commissions are provided for the faith- 
ful and proper execution of trusts and where an administrator 
does not comply with the duties devolved upon him by his ap- 
pointment he is not entitled to commissions. 

The list of reccipts should include the sum of $400, which it 
is claimed has been paid out and is a part of the disbursements 
and included in Schedule B. This leaves a balance of $12.78 
due the administrators which is allowed and the administrators 
are dismissed. 

The sum of $17.50 admitted to be due Akina and the sum 
of $133, admitted to be due Akona are allowed. 

I allow a fee in the sum of $75.00 to the master. 

It is admitted by Akina that Hyman Bros.’ claim has not been 
paid. If they look to the estate for payment they should file 
their claim with the administrator to be appointed and take their 
pro rata, as the estate is insolvent, and if they have received 
anything from Akina on account, the administrator should re- 
fund the same to him. 

I allow Chin On the sum of $50.00 for preparing the account. 

I appoint Mr. W. F. Wilson, administrator with the will an- 
nexed to be bound under a bond of $8,000.00 to close the estate, 
the administrator to file an inventory within 30 days, and to 
advertise the usual notice to creditors. 

I allow the claim of the Deputy Sheriff of Kona of $171.50 
for caring for the property.” 
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From this the Chinese administrators appealed. 
The appeal is now limited to a few contested items. 


(First). From the disallowance by the court of their com- 
missions. We think the court was right in disallowing them. 
They received wages at $25 per month while managing the 
business, house rent, and board for themselves, their families 
and employees. And although the Honolulu creditors are 
largely responsible for their neglect of their duties as adminis- 
trators, it does not excuse themselves. 

(Second). The court ordered Akona charged with $400. 
We find the circumstances of this item to be as follows. Akona, 
one administrator, took a deposit of $600 from one Yong On, 
used $400 of this money from time to time with which to buy 
coffee and goods to keep up the stock in the store at Hookena 
under his management. He sent the coffee to the Honolulu 
creditors to apply on their accounts against decedent. He car- 
ried on the business under the sanction of the court and with 
the consent of the parties interested. The estate having had 
the benefit of this money and Yong On, the depositor, properly 
holding Akona personally responsible for the amount, com- 
mon justice requires that it should be refunded to him, and 
we so order. 

(Third). The claim of Hyman Bros. for $178.50. Here the 
administrator Akina bought of the claimants a bill of goods in 
good faith. They were sent to the decedent’s stores to keep 
up the stock, and Akina received no advantage from them. The 
claimants held Akina personally responsible, obtained judgment 
against him and levied execution upon his property. Justice 
also requires that this be paid in full from the assets of the 
estate. We also allow an item of $26.00 advanced by Akina 
for rent of decedent’s stores. The accounts are to be corrected 
in accordance with this decision. 

In all other respects the decision and order of the probate 
court upon the account are affirmed. 

J. A. Magoon and R. D. Silliman for the administrators. 

W. 4. Henshall for the creditors. 
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TONG ON vr. TAI KEE. 
Exceprtioxs FROM Circvir Court, Fourts Crrcurr. 
SUBMITTED APRIL 29, 1898. Decipep May 10, 1898. 


Jupp, C.J., Frear anp Wua, JJ. 


It appearing that the court had no jurisdiction of the subject matter 
of the case, it is dismissed. 


OPINION OF THE COURT BY JUDD, C.J. 


A bill of exceptions by the defendant came to this Court 
from the Circuit Court of the Fourth Circuit. The case was 
originally brought in the District Court of South Hilo, Hawaii, 
where judgment was entered for the defendant. Plaintiff then 
appealed to the Circuit Court, Fourth Circuit, where it was 
heard by the court, jury waived and judgment rendered for the 
plaintiff. Five exceptions are made to the rulings of the court on 
the admission and exclusion of certain evidence. The sixth and 
last.exception is to the judginent and general finding of the 
court. The bill of exceptions throws no light upon the question 
of the inadmissibility of the evidence admitted against defen- 
dant’s objection or the admissibility of that excluded against 
his objection. We might dismiss the bill on that ground. But 
we deem it essential to examine this case further. The declara- 
tion in the District Court is as follows: 


“i. That on the 10th day of July, A. D. 1897, the plaintiff 
purchased of the defendant one certain building occupied bv 
the defendant as a blacksmith shop and situated in Hilo, Hawaii, 
together with the tools,-furniture and other fixtures together 
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with a certain lease of ground held by defendant and embracing 
the ground upon which said building stood. Which said lease 
defendant agreed to assign to plaintiff, all for the consideration 
of two hundred and seventy ($270.00) dollars to be paid by 
plaintiff; all of which will more fully appear by a certain 
acknowledgment or bill of sale made executed and delivered to 
plaintiff, a copy of which is hereto attached marked ‘A’ and 
made a part hereof. 

2. That plaintiff has paid and tendered to the defendant 
the full amount of the purchase price as set out in said agree- 
ment or bill of sale, within the time therein provided, and has 
demanded possession of the property therein sold, and an as- 
signment of the lease ‘therein specified, which the defendant 
has neglected and now neglects and refuses to do. 


3. That by reason of the foregoing wrongful acts of the 
defendant, plaintiff has been damaged in the sum of $30.00. 


Wherefore plaintiff prays that he have judgment against 
defendant for the delivery of the property specified in said bill 
of sale, and for the assignment and delivery of the lease therein 
mentioned, together with $30.00 damages and costs of suit.” 

The agreement or “bill of sale” is in the Chinese language and 
is translated by the official translator as follows: 


“Tt is clearly stipulated that Leong Kung Tai (Tai Kee) has 
agreed to sell the business of his horse-shoeing shop together 
with buildings, fixtures, tools and lease to one Tong On. It is 
mutually agreed by both parties that the purchase price shall be 
$270.00 (two hundred and seventy dollars). The sum of 
$100.00 (one hundred dollars) is to be paid in advance, and the 
balance of $170.00 (one hundred and seventy dollars) shall be 
allowed to be payable in a month’s time, or with 3 to 5 days’ 
grace if necessary. Now it is clearly stipulated that the complete 
surrender of the shop is to take effect on the 12th day of July, 
1897. That Kung Tai shall hold himself responsible for all 
debts contracted by him to different parties. It is clearly stipu- 
lated that the price has been fixed at $270.00 (two hundred 
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and seventy dollars). Fearing that a verbal agreement may 
lead to misunderstandings this receipt is specially made out in 
writing and delivered to Tong On to be kept as proof hereof. 
Should either of the two parties, Kung Tai or Tong On retract 
from said agreement the party who so retracted shall pay as 
forfeiture a sum equal to the amount of ‘earnest-money’ to the 
other. This writing is therefore specially made. 


(Signed) Tar Keer.” 


When the exceptions in this case were brought up before 
us the suggestion of want of jurisdiction of the District Court of 
the cause was made to counsel, and this question was by agree- 
ment to be argued on briefs to be filed later by counsel. 
Defendant’s brief now urges that the case should be dismissed 
for want of jurisdiction. Plaintiff’s brief has nothing on this 
point. But conceding that the case discloses an “improper 
joinder of causes of action,” plaintiff contends that the defend- 
ant has waived the objection, not having made it in the Circuit 
Court. We will consider this point later. Examination of the 
plaintiff’s declaration shows that it sets up a written contract 
whereby defendant agreed to assign to plaintiff a lease and a 
house thereon and certain chattels, a tender of the balance of 
the consideration, a refusal to execute the assignment and a 
prayer for a judgment of the delivery of the property specified 
in the agreement, for the assignment and delivery of the 
lease and for damages. 


Equity only has cognizance of suits to enforce specific per- 
formance of a contract. See Comp. Laws, p. 389. Law courts 
have no such jurisdiction or authority. The District Court and 
the Circuit Court on appeal were entirely without jurisdiction 
and the judgment of the Circuit Court ordering defendant to exe- 
cute the lease is null and void and incapable of enforcement. 
Why, then, should this Court proceed further to examine the 
bill of exceptions? If the exceptions were sustained, this Court 
would stultify itself by ordering a new trial of a case that the 
Cireuit Court was without jurisdiction to entertain. So also 
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if the exceptions were overruled, this Court should not allow 
a void judgment to stand. 

No plea to the jurisdiction was made below, and court and 
counsel proceeded with the case as if law had cognizance. But 
parties cannot by waiver confer jurisdiction over the subject 
matter upon the court. Kona Coffee Co. v. Circuit Court, 
10 Haw. 572. Courts of law have jurisdiction of actions to 
recover specific personal property as in replevin. But the right 
to a recovery of the chattels in this case is not based upon a 
separate count and the part of the case of which law has juris- 
diction cannot be distinguished from the rest of the case of which 
equity has jurisdiction. 

We know of no better way to dispose of this case than to 
dismiss it altogether, without prejudice, and it is so ordered. 

Costs to be divided. 


Hitchcock & Wise for plaintiff. 
G. F. Little for defendant. 


JONATHAN SPOONER r. JULIA S. RICE and W. B. 
RICE. 


Error to tae Crrevir Court, First Crrcvrr. 
Sramirrep May 9, 1898. Decipep May 31, 1898. 


Jupp, C.J., Frear anp Wuitina, JJ. 


A brought a bill of exceptions to the Supreme Court; B moved to dismiss 
it for failure to deposit cagh or file a bond for costs; the parties then 
compromised by stipulating that under the bill the court should 
consider only whether the findings of fact below were sufficient in 
law, those findings being accepted as conclusive on both parties; 
the court found the findings of fact sufficient in law and overruled 
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the exceptions; A then brought error to raise the question whether 
the findings of fact were sustained by the evidence. Held, on plea 
in bar, that all questions raised by the bill of exceptions were res 
judicatae and that those then taken from the court by stipulation 
could not be afterwards raised on error. 


The law thas been settled here that a party may waive the statutory re- 
quirement as to costs, so as to give the appellate court jurisdiction, 
when the statute has not been complied with. 


OPINION OF THE COURT BY FREAR, J. 


The object of this writ of error is to bring before this Court 
for adjudication a question raised by the bill of exceptions but 
not considered by the Court in Julia S. Rice and W. B. Rice 
v. J. Spooner, ante, p. 380, namely, whether the findings of 
fact of the trial judge were sustained by the evidence. In that 
case the Court did not consider that question because, as stated 
in the decision, the parties had agreed to accept those findings 
as conclusive and had submitted the case on the question whether 
those findings were sufficient in law to sustain the judgment be- 
low. The question now raised by defendants in error’s plea in 
bar is whether the agreement and decision in that case on ex- 
ceptions are a bar to the present case on error. 

The agreement or stipulation was made under the following 
circumstances: The plaintiff in crror (defendant below) brought 
the bill of exceptions to this court. The defendants in error 
(plaintiffs below) moved that the bill be dismissed because of the 
failure of the then defendant to deposit cash or file a bond for 
costs to accrue and a bond against disposing of his property. 
Thereupon what appears to have been a compromise was effected 
and the parties filed the stipulation in question, as follows: 


“Tt is hereby agreed that under the bill of exceptions herein 
one exception alone shall be considered, to wit, whether the 
evidence and facts as found by the court in its decision show a 
forfeiture by plaintiff of the estate created by the deed from 
defendant to plaintiff under the condition therein contained; 
both parties hereby waived any record or transcript of the 
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evidence and plaintiff withdrawing her motion to dismiss for 
want of jurisdiction. The findings of fact in the judge’s decision 
being accepted as conclusive on both parties.” 


Plaintiff in error contends that the clause at the end of the 
stipulation, namely, “The findings of fact in the judge’s decision 
being accepted as conclusive on koth parties” is shown by the 
first clause to have been intended to be effective “under the bill 
of exceptions” only, and that neither party had in mind a writ 
of error. It is very likely that neither party had in mind a writ 
of error, and yet each party evidently intended to make a con- 
cession and did not intend merely to get the opinion of the court 
on some of the questions on exceptions and leave it open to bring 
up the rest on error. A settlement of all questions raised by 
the bill was in view and not merely the method by which the 
settlement should be obtained. The agreement was substantially 
for the disposition of the whole bill of exceptions upon con- 
sideration of some of the questions raised thereby, and the 
court upon consideration of those questions overruled “the ex- 
ceptions,” that is, all the exceptions. All the questions raised 
by the bill must now be considered res judicatae. A decision 
by consent is as binding as one in the usual mode. 


Plaintiff in error suggests also that the grounds upon which 
the motion to dismiss the bill was based were such as went to 
the jurisdiction of the court over the subject matter and could 
not be waived. This suggestion is made as bearing upon the 
construction of the stipulation and not for the purpose of avoid- 
ing its binding effect. Courts elsewhere differ as to whether 
the statutory requirements relating to appeals may be waived. 
Whichever may be the better opinion on principle, it must be 
regarded as settled in this jurisdiction that such requirements of 
the kind now in question may be waived. Coleman v. Coleman, 
5 Haw. 300. 

The plea in bar is sustained and the writ dismissed. 


Humphreys & Gear for plaintiff in error. 
Kinney & Ballou for defendants in error. 
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JOHN KALAUKOA v. WILLIAM HENRY. 
Exceptions FROM Crrcurr Court, Firsr Crrecurr. 
SUBMITTED APRIL 4, 1898. Dramen June 1, 1898. 


Jupp, C.J., Frear axb Wura, JJ. 


It is not proper cross-examination to ask questions of a witness not 
relating to anything testified to by him on the direct. 


Facts testified to tending to show a want of probable cause for the ar- 
rest complained of, reviewed. 


Tax Collectors are not protected from suits if they issue warrants of 
arrest of delinquent taxpayers without probable cause and with 
malice. 


OPINION OF THE COURT BY JUDD, C. J. 


This is an action of damages for malicious prosecution tried 
in the Circuit Court, First Circuit, with a mixed jury, who 
found a verdict for the plaintiff in the sum of one hundred and 
fifty dollars. The defendant brought a bill of exceptions to 
this Court. Defendant is tax assessor and collector for the 
District of Koolaupoko, Oahu, No. 1, and the plaintiff having 
been assessed for personal taxes for the year 1897 in that district 
had not paid them there. On the 30th of June, defendant 
issued his warrant of arrest for defendant. The warrant alleges 
that “whereas John Kalaukoa of Kailua, Oahu, has neglected 
and failed to pay the sum of five 50-100 dollars assessed upon 
him for personal taxes for the year 1897, now due and unpaid 
and no property being found belonging to the said John Kalau- 
koa whereon to levy by distress,” the officer is directed to forth- 
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with arrest the said John Kalaukoa and take him before the 
District Magistrate of the District to show why he should not 
be sentenced to imprisonment at hard labor until he discharge 
the amount of the tax and costs. 

The first two exceptions are to the refusal of the court to 
allow defendant’s counsel in cross-examination to ask the deputy 
sheriff and the District Magistrate respectively, if they knew 
whether the defendant (W. Henry) “had any ill will or malice 
or anything of the kind to the plaintiff Kalaukoa.” It was not 
proper cross-examination, plaintiff not having introduced from 
these witnesses any evidence of actual malice or ill will against 
plaintiff on the part of the defendant. 

Exception three is to the court’s refusal to allow a witness 
to be asked on cross-examination if he knew whether Kalaukoa 
customarily resided in the District of Kaneohe, Koolaupoko. 
The question was disallowed because not proper cross-examina- 
tion. The court was right; the question was not responsive to 
anything brought out on the direct examination. 

Exception four. The court refused to allow defendant’s coun- 
sel on cross-examination of the plaintiff to ask him the question, 
“Within the last five years, outside of the time you were arrested 
and compelled by process of law to pay your taxes, have you 
ever gone and paid your taxes voluntarily?” This question was 
properly rejected, for it was not material, and to show what his 
habit in respect to paying taxes were could not affect the issue 
before the court and jury. 

Exception five. When the plaintiff had closed, the defendant 
asked for a non-suit on three grounds, (a) “No evidence of malice 
to go to the jury, nor any facts proven from which a jury could 
infer malice. (b) No evidence of the want of reasonable and 
probable cause. The burden is upon the plaintiff to show 
want of reasonable and probable cause and malice.” These 
two points we will consider later. The third ground of non- 
suit is (c) “That Henry’s acts in assessing the defendant and col- 
lecting the tax were of a judicial character. He was acting under 
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a statute and he is protected by that statute. Unless upon the 
face of the warrant the process is void and therefore there was 
absolutely no jurisdiction to issue the warrant. If he had any 
authority to issue the warrant the Act protects him.” 

It does not seem to us that the statutory authority granted 
tax collectors to issue tax warrants makes them judicial officers. 
But whether they are judicial officers or not, they are amenable 
to suits if they issue process of arrest without probable cause 
and with malice. 

Exception six. Counsel for defendant excepted to the verdict 
as being contrary to law and the evidence and the weight of 
evidence. This necessitates consideration of the evidence as 
bearing upon this question as well as upon the first two points 
upon which the motion for a non-suit was grounded. 

The plaintiff was delinquent for his personal taxes. The 
tax assessor had in January, 1897, visited plaintiff at Kailua and 
assessed him for personal taxes, and (after inquiries) did not 
enroll his property as subject to taxation because it was not 
worth over $300, the amount exempted by law. It does not 
appear that plaintiff’s personal taxes were then demanded, though 
by law they were then due. In June the taxes were demanded. 
The defendant says that plaintiff said he had “paid his taxes in 
Honolulu,” which upon investigation by defendant proved to be 
untrue. Defendant again asked about the 25th June for the 
taxes and the same reply was again made by plaintiff. Defend- 
ant asked him to produce his receipt and on plaintiff’s giving 
an evasive answer, saying, “I’ve got my receipt; I have paid 
my taxes,” on the 30th of June defendant issued a warrant for 
his arrest, gave it to an officer and told him to serve it. He did 
not believe plaintiff when he said he had paid his taxes. 

The deputy sheriff, Pahia, says that abont a month before 
the arrest plaintiff said to defendant when asked for his taxes 
that “he had paid them in Honolulu.” On the other hand 
plaintiff testified that the answer he returned to defendant was, 
tLat he paid his taxes either in Honolulu or Kohala, and that 
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he was not asked by defendant before the 30th of June to pro- 
duce his tax receipt but his dog tax receipt and that he, on the 
day of arrest, was asked for the first time to produce his receipt 
for his personal taxes. He testified that he replied that the 
receipt was in Honolulu and if he was allowed a reasonable time 
he would produce it, but no time was given him and defendant 
immediately made out a warrant upon which he was arrested. 
The officer to whom the warrant was passed for execution says 
that plaintiff had come on horseback to the court-house and jail 
yard that morning; he dismounted, hitched his horse to the fencé 
and came within the enclosure; defendant seeing him went to 
his own house and came back and gave a warrant to witness who 
read the same to plaintiff who said he “had paid his taxes and that 
his receipt was in Honolulu.” That they rang up by telephone 
some one in Honolulu and the reply received was that the re- 
ceipt would be brought over. The officer then locked plaintiff 
up in a close cell and in an hour’s time the Attorney-General 
ordered him by telephone from Honolulu to release the plaintiff 
as he had seen the tax receipt himself. Plaintiff was then re- 
leased and the next day when his case was called in the District 
Court the deputy sheriff and defendant asked that it be dismissed 
as they had seen the tax receipt. It was produced before the 
jury and bears date March 12, 1897, showing that the tax was 
paid in Kohala, Hawaii. 

All this evidence went to the jury as evidence tending to show 
a want of probable cause for the prosecution and arrest. The 
statutes does not allow a process of arrest to issue for personal 
taxes unless no property can be found belonging to the taxpayer 
whereon to levy. When we consider that the defendant made no 
explanation why he did not seize and levy upon the horse and 
its equipments which were in plaintiff’s possession standing 
at the enclosure of the court house, in plain view, but pro- 
ceeded immediately to make out the warrant and that he 
ordered the confinement of the plaintiff, which apparently was 
not necessary, and did not remain at the court house to learn 
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what answer plaintiff made when the warrant was read to him 
but rode away, the jury had some evidence from which to find 
that defendant had no probable cause for believing that plaintiff 
had not paid his taxes, and that his actions were malicious. By 
all the authorities malice may be inferred from a want of prob- 
able cause and the jury were properly so instructed. It was 
undoubtedly true that defendant did not believe the plaintiff 
and plaintiff’s answers do not show any effort on his part to ex- 
plain fully to the collector the real facts of the case and save an 
arrest. He knew he had paid his taxes but did not produce the 
receipt and left defendant to his remedy, though he knew it 
might involve his own arrest. Such actings should not admit 
of a verdict of much amount. But we are not asked to set the 
verdict aside as excessive. 

Much stress is laid by counsel for defendant upon the court’s 
refusal to give the instruction number XI., asked for, as follows: 
“Tf you find the facts in the possession of Henry at the time 
of the issuing of the warrant were such as would lead a man of 
ordinary caution and prudence to believe or entertain an honest 
and strong suspicion that the plaintiff was a delinquent taxpayer 
then you will find a verdict for the defendant. Chief Justice 
Shaw in Bacon v. Town, 4 Cushing 238.” But the judge 
charged that “probable cause is such a state of facts in the mind 
of the prosecutor as would lead a man of ordinary caution and 
prudence to believe or entertain an honest and strong suspicion 
that the person who is arrested was guilty.” This is substantially 
a statement of the law contended for by defendant. 

We find no error in the charge to the jury; all proper in- 
structions asked for by defendant were given substantially by 
the court. 

We overrule the exceptions. 


C. Creighton for plaintiff. 
G. A. Davis and E. P. Dole for defendant. 
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REPUBLIC OF HAWAII v. KANALO. 
APPEAL FROM District Court or HoxoroLv. 
Susurrrep Marcu 24, 1898. Dercivep June 9, 1898. 


Jupp, C.J., Frear ann Warna, JJ. 


Defendant pleaded guilty in the District Court to the following charge: 
“District Court of Honolulu, Island of Oahu. Saturday, January 
22, 1898. The Republic of Hawaii vs. Kanalo. Charged with violat- 
dng Section 5, Act 21, Laws Provisional Government during one 
week prior to January 22, 1898, by conducting and maintaining a 
certain banking game, to wit, ‘Russian War,’ at which money or 
something of value is lost or won.” 


(1) Held, on appeal, that the statement of the venue in the margin of 
the charge was sufficient. 


(2) Objections to the sufficiency of the charge should have been made 
before pleading. 


OPINION OF THE COURT BY JUDD, C.J. 


The defendant was charged in the District Court of Honolulu 
as taken down by the clerk of said court, as follows: 


The Republic of Hawaii v. Kanalo. District Court of Hono- 
lulu, Island of Oahu, Saturday January 22, 1898. 

Charged with violating Section 15, Act 21, Laws Provisional 
Government during one week prior to January 22, 1898, by 
conducting and maintaining a certain banking game, to wit, 
“Russian War,” at which money or something of value is lost 
or won. 
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He plead guilty and was duly sentenced. Thereafter he 
appealed to this Court on points of law as follows: 


“The defendant in this case appeals from the judgment herein 
to the Supreme Court of the Republic of Hawaii, upon the 
following points of law, to wit: 


“That the charge made and entered herein against defendant 
does not state facts sufficient to constitute a crime or any offense, 
or any violation of any statute or law of the Republic of Hawaii. 


That said charge does not definitely state the time when the 
alleged violation of the statute mentioned in said charge occurr- 
ed, as is required by law; no certain date or time being given. 
That said charge does not state the place where the alleged 
violation of said statute occurred, or any place, or that it occurred 
within the District of Honolulu or within the jurisdiction of the 
District Court of Honolulu. That said charge does not state 
facts sufficient to show that said Magistrate or said District Court 
had jurisdiction to render said judgment or any judgment what- 
ever herein. That defendant’s alleged plea of guilty herein was 
and is void and of no legal force or effect whatever. That said 
judgment was and is absolutely null and void. That defendant 
appeared herein before said Magistrate in said District Court 
upon said charge alone and without counsel or attorney.” 


Defendant’s counsel relies upon the failure to state the venue, 
and contends that the plea of guilty only confesses such juris- 
dictional facts as are well pleaded. 

The Deputy Attorney-General (E. P. Dole) referred us to 
Section 12 of the Act to Regulate Criminal Procedure, Comp. 
Laws, p. 341, which reads: “It shall not be necessary to state 
any venue in the body of any indictment, but the jurisdiction 
named in the margin thereof shall be taken to be the venue for 
all the facts stated in the body of such indictment; provided that 
in cases where local description is or hereafter shall be required, 
such local description shall be given in the body of such indict- 
ment.” 
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The charge as sent up has the caption, “District Court of 
Honolulu, Island of Oahu,” and this is in the upper “margin.” 

Moreover, defendant should have objected to the omission 
to state the venue by motion to quash or by asking for a more 
specific charge before pleading guilty. It could then have been 
amended or amplified. The Act of Criminal Procedure pro- 
vides in Sec. 33 (Comp. L., p. 347) that every objection to any 
indictment for any defect apparent on the face thereof shall 
be taken by demurrer or motion to quash such indictment before 
the accused has pleaded and not afterwards,” and the court may 
order an amendment. By analogy, this rule should be applied 
to criminal charges made in the district courts. 

After the argument of this case, we requested counsel to 
present their views upon the question whether this case was one 
which could properly be raised upon an “appeal on points of 
law,” and this we now consider. 

Words stating the place where the offense was committed 
were left out of the charge as written in the minutes, but the 
defendant pleaded guilty and was duly sentenced. Within ten 
days thereafter counsel took an appeal from the judgment to the 
Supreme Court on points of law, the point relied upon being 
that there was no venue laid. Now what was appealed from? 
It was not the action of the court finding him guilty upon his 
confession, nor was it the imposition of the punishment as being 
erroneous or excessive. The statute allows appeals from the 
District Court to the Cireuit Court where a trial de novo may be 
had. It also allows appeals solely on points of law to the 
Supreme Court. But these appeals are from the decisions of 
the District Court. The law as it now stands is in Act 54 of Laws 
of 1896, as follows: “And further provided, that any appeal sole- 
ly upon points of law from a decision of a District Magistrate 
shall be so stated in the notice of appeal, and such appeals upon 
points of law may be made either to the Circuit Court of the 
same Circuit, or to the Supreme Court,” &c. The point of 
law that the charge did not state the venue was not passed upon 
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by the Magistrate. He made no “decision” upon it. How then 
caL there be an appeal taken upon the point? 

The subject of this method of correcting errors of law made 
in the District Court by an appellate court, novel in this coun- 
try, has been the subject of considerable discussion in this Court. 
In Afong v. Kaale, 7 Haw. 521, we said that the correct prac- 
tice in taking such appeals was as follows: “The points of law, 
if they have been made by the party during the trial and are 
stated by the Police Justice in his minutes, need not be restated 
by the Justice on a separate paper. If they appear on the 
minutes, that is sufficient.” 

“If the points on which the appeal is based were not made 
during the trial and (or) were not noted on the minutes, they 
must be reduced to writing and be presented to the Police Jus- 
tice within the ten days allowed for perfecting the appeal.” In 
this way alleged errors of law made (1) during the trial as well 
as those made in the (2) decision, can be taken to the appellate 
court. But from nothing in this decision can it be inferred that 
a point of law not passed upon by the Magistrate can be taken 
to an appellate court by appeal. Tf any error, defect or omission 
in the so-called “record” of the District Court can be thus taken 
up why is it required by Rule 8 that the point be presented to 
the Magistrate for his certification? He says by the certificate 
that such and such a point was decided in his court. In the 
case before us we have no such certificate and none could be 
obtained, for this point was not passed upon in the lower court. 

There may be other methods by which errors of the character 
complained of in this case can be taken up, but they cannot be 
by an appeal upon points of law. Where the appeal is not 
general but is restricted to points of law there must be some 
judicial action by the court from which to appeal. Inquiry into 
the practice in the District Courts will accentuate the justness 
of the conclusion we have arrived at. A person is brought before 
the court and charged orally with an offense. No statute re- 
quires the charge to be in writing. The Magistrate takes down 
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as much of the particulars of the charge as he deems sufficient. 
The charge thus written is not an indictment. The defendant 
is at liberty to ask that the charge be made more specific. When 
the Magistrate is satisfied that the defendant understands the 
charge he asks him to plead. The presumption is that the 
defendant understands the charge before pleading. 

If the Magistrate was of opinion that the defendant under- 
stood the charge and took his plea of guilty thereon what sense 
is there in charging error existing on the so-called “record” of 
the case, when neither the defendant nor the prosecutor nor the 
court had any such omission in mind? This would dignify the 
“charge” in the District Court and clothe it with the formalities 
of an indictment in a court of record. If it was an indictment 
such a defect, as in this case, being apparent on its face, would 
have to be taken advantage of by demurrer or motion to quash 
before pleading and not after. Sec. 33, Crim. Procedure Act, 
Comp. Laws, p. 347. To hold that an appeal lies on a “point of 
law,” where defendant did not make an objection to the charge 
before pleading, raising this point would not only require the 
charge to be as particular as an indictment, but a charge would 
be deprived of the advantage of the requirement (the statute 
not providing for it) that objection be made before pleading, 
so as to allow of amendment. It has been uniformly held, fol- 
lowing Rea v. Gillingham, 2 Haw. 750, that proceedings in a 
Magistrate’s court on appeal are to be regarded with less techni- 
eal precision than an indictment. The present statute only 
requires that the Magistrate “preserved in written detail the 
minutes and proceedings of their trials, transactions and judg- 
ments with the substance of the testimony and the facts upon 
which their decisions rest.” Sec. 13, Act 57, Laws of 1892. 


The appeal is dismissed. 


BY JUSTICES FREAR AND WHITING. 


We concur in the foregoing conclusion upon the first two 
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grounds stated, but express no opinion as to the third ground, 
relating to the right of appeal. 


E. P. Dole, Deputy Attorney-General, for the prosecution. 
J. T. De Bolt for defendant. 


HAWAITAN COMMERCIAL AND SUGAR COMPANY 
v. KAHULUI RAILROAD COMPANY. 


APPEAL From Cercuit Jupce, First Circurr. 
SUBMITTED APRIL 7, 1898. Decipep JunE 9, 1898. 


Frear and Warrine, JJ., AND Crrcuir JUDGE STANLEY, IN 


PLACE OF JUDD, C.J., DISQUALIFIED. 


Defendant had long been in undisturbed possession of a railroad track 
over complainant’s land; complainant, having long maintained a 
private railroad track to its warehouse near defendant’s track, 
recently extended its track across defendant’s track and then 
brought a bill in equity to enjoin defendant from tearing upthenew- 
ly laid track, to command defendant to quit the land on which its 
own track was laid, to declare this track a fixture and for damages 
for continuing trespasses, relying for equity upon “irreparable in- 
jury,” want of a “plain, adequate and complete remedy at law” and 
“multiplicity of suits.” Held, the bill was properly dismissed on 
demurrer. 


OPINION OF THE COURT BY FREAR, J 


This is a suit in equity. The bill alleges in substance that 
complainant, a foreign corporation, is the owner of certain lands 
on the Island of Maui, known as Wailuku Commons, being part 
of the Ahupuaa of Wailuku,—Crown Lands until 1882; that 
while the same were Crown Lands the predecessors in interest of 
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defendant, a domestic corporation, without authority of law or 
legal right entered thereon and laid a railroad track over the same 
beginning at a point in the town of Kahului and running thence 
southwesterly and that ever since then the said predecessors and 
the defendant have continued without authority of law or legal 
right to maintain said track; that complainant, in the pursuit 
of its sugar and merchandise business, ships over 25,000 tons of 
freight a year to and from the harbor of Kahului and has for 
many years owned and operated a private railroad upon its 
lands from its plantation headquarters at Spreckelsville to its 
warehouse in Kahului and has deemed it advisable to continue 
its track from said warehouse to the water front, and in so 
doing it became necessary to cross defendant’s said track which 
complainant did in a careful manner and at a time when it did 
not interfere with the running of defendant’s cars over its track 
(one of the affidavits annexed to the bill shows this to have done 
in the night time); that defendant threatens to tear up com- 
plainant’s said track and crossing; that if it does so, complainant 
will be irreparably injured; that complainant has no plain, 
speedy, adequate and efficient remedy at law; that it will, but 
for relief in equity, be compelled to institute divers actions at 
law, to wit, an action of ejectment to recover the lands unlaw- 
fully occupied by defendant, actions for damages for the various 
and continuing trespasses in maintaining defendant’s track and 
actions for damages for interfering with complainant’s said track 
and crossing if defendant shall do so. 

The main prayers of the bill are (1) for an injunction restrain- 
ing defendant from removing any portion of complainant’s said 
extension of its track or interfering with its said crossing; (2) 
for a decree commanding defendant to quit and surrender all 
its track laid on complainant’s lands and adjudging the same to 
be a fixture; (3) for damages for the alleged trespasses. 


Defendant demurred to the bill on the following grounds: 


“1, That it is not sworn to as required by the rules of this 
Honorable Court. 
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“9, That the facts therein stated do not constitute a cause 
of action. 

“3. That said complaint does not show that any irreparable 
injury is threatened to the plaintiff. 

“4. That the complaint is ambiguous, unintelligible and 
uncertain. 

“5. That the plaintiff has a plain, adequate and complete 
remedy at law. 

“6. That several causes of action have been improperly 
united. 

“7, That a perpetual injunction is sought where there is a 
controversy as to the legal rights. 

“8, That it appears by the bill that the plaintiff is seeking 
an injunction against a defendant in possession.” 


The Circuit Judge sustained the demurrer and dismissed the 
bill; from his decree the complainant appeals. 

The relief prayed for in the second and third prayers above 
set forth is such as would ordinarily and naturally be sought 
through actions at law—ejectment or trespass. If this were the 
only relief sought it is clear that the bill could not be sustained. 
There would be a plain, adequate and complete remedy at law. 
If equity could entertain a bill for such relief primarily, for 
what relief could it not entertain a bill? What would be left 
exclusively for the law courts? 

It is equally clear that the bill cannot be sustained to avoid a 
multiplicity of suits. A single action of ejectment and for mesne 
profits, with possibly a second action of trespass for tearing up 
the track, would seem to be all that would be required at law,— 
both suits between the same parties and each for a different 
matter. Certainly no showing is made that a multiplicity of 
suits, as that phrase is understood in equity, would be necessarv. 
If this is a case of “multiplicity of suits” then what case is not? 

The bill must stand, if at all, upon the theory of irreparable 
injury and the first prayer. If complainant had not already 
laid its track across defendant’s track but were merely about to 
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do so and had brought the bill to prevent interference by defend- 
ant, the bill could not be sustained. The fact that defendant 
had been in peaceable possession for at least sixteen years would 
be sufficient for requiring complainant to first try its alleged 
rights at law. Equity could not in such case deprive defendant 
in whole or in part of its possession by preventing it from resist- 
ing complainant’s entering and taking possession whether ex- 
clusively or in common with defendant. The right in such case 
should first be determined at law, where there would be a plain, 
adequate and complete remedy. Moreover, there would in such 
case be no presumption of irreparable injury—from the mere 
fact that complainant could not at once extend its road. The 
long existing status would be preserved. There is no special 
allegation from which irreparable injury could be inferred. 
The general allegation of irreparable injury in the bill is not 
sufficient under the circumstances without other special allega- 
tions to support it. 

Is the case different because complainant has actually laid 
its track? The right may still be tried at law. The general 
allegation of irreparable injury is still insufficient by itself. 
There are still no other allegations from which irreparable in- 
jury can be inferred. If complainant had been operating its 
railroad over defendant’s track for a considerable period, espe- 
cially if it had done so with defendant’s acquiescence, the case 
might be different. Equity might interfere to preserve the 
existing status—at least until the rights could be determined. 
But here it appears or may be inferred that defendant has long 
been in undisturbed possession and that complainant has but 
just laid its track and that against defendant’s consent. ‘The 
status to be preserved is rather that which has long existed than 
that which has just been created and that by complainant itself 
and under the circumstances of this case. It is not even shown 
that complainant has yet begun to use its extension of track 
or that it has any wharf or other facilities for shipping its 
freight at the water front or that it has ceased or cannot con- 
tinue shipping its freight in the manner in which it has done 
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so in the past. The most that can be inferred is that it may 
be delayed in the further construction of its track and the con- 
struction of a wharf by not being allowed to carry materials for 
the same on its track across defendant’s track. But equity can 
hardly interfere with the long continued possession of the 
defendant in order to enable complainant to carry out a change 
of plans, until the right is determined at law. It is true, the 
defendant is alleged to be a mere trespasser, but it has been in 
undisturbed possession with complainant’s knowledge many years 
and apparently claims a right or at least disputes complainant’s 
right. It is not ordinarily the place of equity to settle legal 
rights under such circumstances. 

The decree appealed from, dismissing the bill with costs, is 
affirmed. 

A. K. Hartwell for complainant. 

Kinney & Ballou for defendant. 


KEE TUN and NEN YOUNG, Partners under the Name 
of KWONG LEE WAI v. CHING SHAI 


Exceprions rrom Circurr Court, First Crecerr. 


SUBMITTED APRIL 6, 1898. Decipep June 9, 1898. 


In ejectment where neither party proves title the party having the better 
right to possession should prevail. One who has been in possession 
for some time, who claims title under documents purporting to 
convey it, and who actually has title to an undivided half of the 
land, has a better right to possession of the other half than one 
who has only just taken possession by foree, has no title, and 
claims title only on a mistaken idea as to the identity of the land. 

A party producing a witness who proves adverse in the opinion of the 
court may be permitted to ask the witness whether he has not 
made inconsistent statements at other times and prove that he has 
made such statements. 
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The allowance of questions as to the relative sizes of the adjoining 
plantations of the parties and as to whether the land held by de- 
fendant had not been put in his name by another to avoid suit, 
held to be within the discretion of the trial Judge under the cir- 
cumstances. 


OPINION OF THE COURT BY FREAR, J. 


This is an action of ejectment. Plaintiffs recovered a verdict 
for the land in question and $159.37 damages. Defendant 
brings the case to this Court on exceptions. 

The parties are occupants of adjoining pieces of land at Puna- 
luu, Koolauloa, Oahu, the boundary between which has been 
uncertain. The main object of this action is to determine on 
which side of the true boundary a certain strip about 1.64 acres 
in area is situated. This boundary was formerly a stream and 
the uncertainty arises from conflicting evidence as to whether 
the stream has changed its course, so as to no longer constitute 
the boundary. Plaintiffs claim under a lease of a kuleana, 
namely, Apana 1 of Royal Patent 3959, L. ©. A. 7694 to 
Kahaleaahu. Defendant is lessee or manager under a lessee 
of the adjoining konohiki land. The kuleana originally ex- 
tended to the stream. It still extends to the stream and includes 
the strip in question provided the course of the stream is the 
same as formerly, otherwise not. Another question of fact to be 
noticed is this. Plaintiffs claimed under a lease of the whole ku- 
leana from one Kiliona who claimed under a deed of the whole 
kuleana from one Nalima, but it appeared in evidence at the trial 
that Nalima had title to only an undivided half as a tenant in 
common and consequently that the plaintiffs had title under their 
lease to only an undivided half. Thus defendant made two 
claims, one for the whole strip, on the ground that it was not 
included in the kuleana as shown by the evidence as to the change 
in the course of the stream; the other for an undivided half of 
the strip, on the ground that plaintiffs had failed to prove their 
title thereto. Plaintiffs had originally taken possession of this 
strip under their lease, had planted and harvested one crop of 
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rice thereon and planted a second time, but before they har- 
vested, the defendant entered and harvested the crop and re- 
tained possession. Plaintiffs then brought this action to recover 
possession and for damages. 


Defendant relies mainly on three groups of exceptions. 


First, an exception to the refusal of the trial Judge to charge 
the jury as requested that, “plaintiffs not having shown that 
they had the title to all the land cannot recover in any event 
for more than one-half of the premises,” and an exception to that 
portion of the charge which reads as follows: “The plaintiffs 
must recover upon the strength of their own title and not on the 
weakness of the defendant’s title; but if the plaintiffs had actual 
prior possession of the land, this is strong enough to enable 
them to recover it from a mere trespasser, that has entered with- 
out any title.” 

Immediately after giving this instruction, the court charged 
as follows: 

“Though the plaintiffs have documentary title to only one-half 
interest in the kuleana, still, if they have had prior peaceable 
possession of the whole piece in dispute before the defendant 
entered upon it, and if the piece is part of Apana 1 of that 
kuleana, and is not konohiki land, then the plaintiffs are entitled 
to recover from the defendant all of the property claimed, and 
so if you believe from the evidence that the piece in dispute 
lies upon the Kahuku side of the stream as it existed at the date 
of the award to Kahaleaahu, in other words, that it is included 
within the description of that apana, and if you also find that 
the plaintiffs had prior peaceable possession of the piece in dis- 
pute before the defendant entered upon it, then your verdict 
must be for the plaintiffs, and the restitution of all of the prop- 
erty claimed. But if you find from the evidence that the defend- 
ant had prior peaceable possession of the piece in dispute before 
the plaintiffs had possession, then your verdict must be for the 
plaintiff for only one undivided half interest in the land, i. e., 
if yeu find further that the piece in question is within the 
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boundaries of Apana 1. On the other hand, if you believe from 
the evidence that the piece in dispute lies on the Kaneohe side 
of the bed of the stream as it existed at the date of the award, 
in other words, that it is not included in the boundaries of 
Apana 1, then your verdict must be for the defendant.” 

Under these instructions the question whether the stream had 
changed its course, that is, to which land the strip in question 
belonged, is eliminated from our consideration. For, the jury 
having found for the plaintiffs under the last clause of these 
instructions, must have found that the strip in question was part 
of the kuleana. There is also no question as to the half of the 
land to which the plaintiffs proved a documentary title. The 
only question then is as to the other half, and on the assumption 
that it is a part of the kuleana. The plaintiffs had been in prior 
possession. They had color of title; they had taken possession 
under a lease from one who claimed title to the whole kuleana, 
who in turn held under a deed from another who had had title 
to half the land and claimed title to the whole of it. The 
defendant had not had possession, though he had claimed the 
right to possession, but he had claimed this solely on the ground 
that the land was part of the konohiki land, which the jury 
found was not the case. He did not assert any claim to the 
kuleana or any part thereof. Plaintiffs were not bound to prove 
a good title to the whole land. Where neither party has title, 
the one who on the whole has the better right to the possession 
should prevail. A party who has been in possession for a con- 
siderable period, who claims title to the whole land under docu- 
ments purporting to convey it and actually has good title to an 
undivided half of the land has a better right to possession than 
one who has not had possession except the possession by force 
which gave rise to the action, and who has no title whatever to 
the land and claims title merely upon a mistaken idea as to the 
identity of the land. Consequently the requested instruction 
above set forth was properly refused. The other instruction, 
that given and excepted to, is undoubtedly correct law in the 
abstract, and the only objection raised to it is that it is not appli- 
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cable to the evidence in that it seems to assume that the defend- 
ant was a mere trespasser, whereas in fact he claimed, as con- 
tended, a right under circumstances of doubt which justified the 
assertion of his claim. Plaintiffs claimed that on the evidence 
defendant was a mere trespasser, still, even supposing that the 
instruction as given would if standing alone be a little too strong 
in view of all the evidence, yet taking into consideration both the 
finding of the jury that the land was part of the kuleana and 
the further instruction of the Judge that, if the jury found that 
the land was part of the kuleana and that plaintiffs had had prior 
peaceable possession, they having also title to one-half and coler 
of title to the other half, the verdict should be for the plaintiffs, 
we think there was no prejudicial error. The real turning puint 
in the case was that in regard to the alleged change in the course 
of the stream. This was left wholly to the jury on the con- 
flicting evidence and they found for the plaintiffs. 

Secondly, an exception to allowing plaintiffs’ counsel to ask 
the witness Kaimimawaho on direct examination whether he had 
not previously made a statement in regard to the location of the 
stream different from that which he made on the witness stand, 
and an exception to allowing a question put to the witness Pahia 
as to what statement the said witness Kaimimawaho had pre- 
viously made. The ground upon which these exceptions are 
based is that a party should not be allowed to impeach his 
own witness. No attempt was made to impeach the general 
credibility of the witness. It seems that plaintiffs’ coun- 
sel were surprised by the witness making on the stand an 
adverse statement different from what he had said previously. 
Under such circumstances it was competent for the trial Judge 
in his diseretion to allow the question whether the witness had 
not previously made an inconsistent statement, and to allow 
proof that such inconsistent statement had been made. See 
Civ. L., Sec. 1421. 

Thirdly, an exception to allowing a question to be asked a 
witness as to the relative sizes of plaintiffs’ and defendant’s rice 
plantations, and an exception to allowing a question to be asked 
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defendant as a witness whether the land had not been put in ~ 
his name by Wong Kwai to avoid suits. These questions were 
objected to on the ground that they would introduce extraneous 
matters which would tend to prejudice the jury. Plaintiffs con- 
tend that it had appeared in evidence that they had taken no 
steps to prevent defendant’s forcible entry and that the first of 
these questions was proper in order to show from the size of his 
plantation and the number of men employed that failure to re~ 
sist was due not to acquiescence but to lack of the requisite force 
and that defendant simply took possession without resorting to 
the courts, relying upon superior force rather than upon a claim 
of superior right; they contend also that the question could not 
have been prejudicial any way because the answer showed that 
defendant’s plantation was only about one and a half times as 
large as plaintiffs’. They attempt to support the second of these 
questions on the ground that one of the defenses was that the 
defendant was merely the servant of Wong Kwai and that 
therefore the property was not in his possession but in Wong 
Kwai’s, that defendant would not produce the lease; and that 
such cross-examination was proper to show that the defendant 
was more than a mere servant or manager, in fact, that he was 
lessee or sub-lessee. 

Just how far examination of this kind should be permitted 
depends largely upon the particular circumstances of the case. 
The trial Judge was in a much better position than this Court 
to decide matters of this kind. Verdicts should not be set aside 
for light reasons. We cannot say in this instance that the 
Circuit Judge abused his discretion. 

The exceptions are overruled. 

Kinney & Ballou for plaintiffs, 

J. A. Magoon and R. D. Silliman for defendant. 
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J. D. PARIS v. KEALOHA (w). 
Exceptions From Crrourr Court, First Crecurr. 
Supmi1teD Marcu 24, 1898. Decipep June 9, 1898. 


Jupp, O.J., Frear anp Wama, JJ. 


In 1866, upon a sworn petition to a Justice of the Supreme Court pray- 
ing for the adoption of an illegitimate child whose mother was 
dead, the adoption was decreed. Held, that the court had the power 
under Section 853 of the Civil Code to do this and that the order 
could not be impeached collaterally. 


OPINION OF THE COURT BY JUDD, C.J. 


This is an action to quiet the title in certain lands in Kona, 
Hawaii, described in Royal Patents (Grants) Nos. 865 and 
1176. It was heard by the Circuit Court, jury waived, who 
found for the plaintiff. Defendant’s bill of exceptions raises 
but one question ;—-the validity of the adoption of one Kahikina 
by one Nakookoo. Both parties claim title through the said 
Nakookoo. The papers claimed by plaintiff to have effectuated 
the said adoption are as follows: 

(Petition.) “To the Honorable R. G. Davis, Associate Jus- 
tice of the Supreme Court, in Probate. The undersigned 
Nakookoo (k) a resident of South Kona, Island of Hawaii, 
respectfully shows unto Your Honor that his daughter Kekaa- 
nui who is now dead, was the mother of an illegitimate son 
named Kahikina, now aged eleven years; that the said boy has 
lived with his grandparents, to wit, your petitioner and his wife 
since his infancy, and has been treated by them as their own 
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child; and that it is the desire of your petitioner to adopt him 
so that he may have all the rights of a parent, and may give him 
all the privileges of ason. Wherefore your petitioner prays that 
Your Honor will after proof of the above averments, make such 
order of affiliation and such other order as the case may require. 
And your petitioner will ever pray,” ete. (Signed and verified by 
oath before L. McCully, clerk, on July 17, 1866.) 

“Supreme Court, in Probate, before Mr. Justice Davis, in 
chambers, 17th July, 1866. In the Matter of the Adoption of 
Kahikina by Nakookoo. 

“The petitioner appeared together with the child mentioned 
in the petition. He stated to the court that he agreed in accord- 
ance with the prayer of his petition to take the child as his own, 
to educate him, support him and to treat him as his own son 
and heir. Haahaa the petitioner’s wife on her part consented in 
open court to perform the duties of a mother to the said child. 
The court therefore did order the adoption of the child as 
prayed for. L. McCully, clerk.” 

The only statutes bearing upon this matter in force at the 
time, 1866, are Sections 853 and 1263 of the Civil Code. 
Section 853 defines certain powers of the Justices of the Supreme 
Court at chambers, and is as follows: 


“Said Justices shall severally have power at chambers, to 
grant (divorces and) separations, and decree alimony; to legalize 
the adoption of children, and to decree the affiliation of bastards.” 

Section 1263 prescribes that x * = “A pree- 
ments of adoption shall, in order to their validity, be recorded 
in the office of the Registrar of Conveyances, in default of which 
no such instrument shall be binding to the detriment of third 
parties, or conclusive upon their rights and interests.” During 
many years past adoptions have been effected by a written agree- 
ment of adoption executed by the parents of the subject of the 
adoption and by the adopting parties, but there is nothing in the 
statute last quoted intimating that an adoption: might not be 
accomplished by decree of a Justice of the Supreme Court, as a 
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judicial act. The circumstances of this particular case are as 
follows: Nakookoo had a daughter Kekaanui who bore an 
illegitimate son, Kahikina by name. Nakookoo and his wife 
Haahaa had brought up and nurtured Kahikina from infancy 
as their own child. When these parties came before Mr. Justice 
Davis, Kahikina was eleven years old and his mother had died. 
There was no one, therefore, who could execute an “agreement 
of adoption.” We consider that the adoption as shown by the 
record introduced was valid. There was a sworn petition before 
the Justice, setting forth the facts and a prayer that the “affilia- 
tion” might be decreed, and such other order as the case may 
require. The Justice had and exercised the jurisdiction con- 
ferred by Section 853 of the Civil Code. Ie “ordered the 
adoption of the child as prayed for.” All the parties were 
before the court. Neither the statute nor rules of court pre- 
scribed the practice to be pursued in such a case. The Justice 
was satisfied with the unsworn statements of the parties. We 
know of no statute or practice then existing requiring that the 
decree of the Justice should be signed by the court and not 
by the clerk. We take judicial knowledge that Hon. R. G. 
Davis was a Justice and L. McCully the clerk of the Supreme 
Court at that date. 

The decree in this case is attacked collaterally. A collateral 
attack will be successful “only upon showing a want of power.” 
Van Fleet’s Collateral Attack, p. 5. Mr. Justice Davis had 
the power to legalize the adoption of children, and however 
informal the record may seem to be, it cannot be impeached 
collaterally. 

We overrule the exceptions. 

Kinney & Ballou for plaintiff. 

W. R. Castle and P. L. Weaver for defendant. 
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TUCK CHEW v. MAKEE SUGAR COMPANY. 
Exceptions FROM Crgcurr Court, First Crrcurr. 
SUBMITTED DECEMBER 23, 1897. Decipep June 20, 1898. 


Jupp, O.J., Frea anp Wuirtne, JJ. 


The trial judge granted a new trial on the ground that the damages 
were excessive, and without allowing a remittitur or restricting the 
issues to the question of damages. Held, no error, under circum- 
stances. 


OPINION OF THE COURT BY FREAR, J. 


This is an action by a tenant against his landlord for an evie- 
tion. The plaintiff claimed $107,848.50 damages and obtained 
a verdict for $37,435.25 less $7591.05 allowed as a set-off, or 
$29,844.20 net. The trial judge, on defendant’s motion, granted 
a new trial on the ground that the damages were excessive and 
the case comes here on plaintiff’s exception to the granting of a 
new trial. 


As this Court said in Macfarlane v. Lowell, 9 Haw. 438, 
“The question presented to us is not precisely that presented to 
the trial judge on the motion for a new trial, but rather whether 
that judge exercised a sound judicial discretion in granting the 
motion. This is the rule where the motion is not founded upon 
errors of law. The trial judge is in a much better position than 
we are to say whether the verdict is in accordance with substan- 
tial justice between the parties, for he hears the testimony of the 
witnesses and the arguments of counsel, and observes the whole 
course of the trial. An appellate court is more reluctant to in- 


454 JUNE, 1898. 


terfere with the exercise of the discretion of the trial court 
where, as in this case, a new trial has been granted than where 
it has been refused. We so held in Kaanaana v. Keahi, at the 
last September term, and such is the prevailing rule in other 
jurisdictions. To grant a new trial is but to send the parties to 
another jury, where another opportunity will be given for a full 
and fair investigation of their rights, while to refuse a new trial 
is to settle the case forever. Consequently, where there is a 
serious question as to the correctness of a verdict, and a new trial 
has been granted by the trial court in the exercise of its judicial 
discretion, the appellate court should not revise such exercise 
of discretion unless it appears to have been abused.” 

In the present case the plaintiff claimed as special damages 
$4838.50 for various specified articles of personal property, con- 
sisting of paddy, live stock, implements, wagons, furniture, 
books of account, &c., alleged to have been taken from him by 
the defendant at the timc of the eviction; also certain amounts 
for buildings and mill which appear to have been fixtures, which 
were to revert to the lessor at the termination of the lease and 
could not be recovered for in this action. Assuming that the 
jury found and were justified in finding for the plaintiff the full 
amount claimed for the personal property, the question remains, 
could they find on the law and the evidence the balance, $32,- 
596.75, for the eviction proper? 

The lease was for teu years and at the time of the eviction 
there were seven and a half years yet to run. It covered sixty- 
two acres of rice land at an annual rental of thirty dollars per 
acre. Evidence was introduced on both sides as to the cost of 
producing rice and its market value, on the supposition that the 
probable future profits were the correct measure of damages, but 
the trial judge refused to give the jury the requested instructions 
that were based on that supposition and charged as follows: 
“The measure of damages is the value of the unexpired term of 
the lease. In measuring this you will consider the rent reserved 
in the lease and the actual rental value of the premises as they 
were at the time of the eviction.” Now, bearing in mind tlic 
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fact that defendant made no objection to plaintiff’s introducing 
evidence as to prospective profits and introduced similar evidence 
itself and assuming that, in consequence, it could not object to 
the verdict on the ground that the jury took into consideration 
these prospective profits as bearing upon the question of the value 
of the lease, still it is apparent that the jury either misunder- 
stood or refused to follow the charge of the court, and attempted 
to allow profits as such to the extreme amount that there was any 
evidence tending to show and in fact allowed a greater amount 
than this. For, taking plaintiff’s own estimate of 46 bags of rice 
produced per acre per annum, and the highest price, $4 per bag, 
realized at any time during the preceding four years, the market 
value of the rice produced per year per acre would be $184, 
from which if we deduct plaintiff’s own estimate of the cost of 
production per annum per acre, $110, we have left $74 per 
annum per acre as profits, or $4588 per annum for the 62 acres, 
or $34,410 for the seven and a half years yet to run, without 
making any allowance for the fact that these profits were to be 
received, if at all, in the future and consequently that their pre- 
sent worth would be much less. The present worth of $4588 
per annum, or rather half this amount, $2294, semi-annually, 
reckoning two crops a year for seven and a half years, calculated 
at simple interest would amount to less than $26,000, or nearly 
$7000 less than the amount that the jury allowed for the evic- 
tion, provided they allowed nothing for the fixtures and allowed 
the whole amount claimed for the personal property. If they 
did not allow the whole amount claimed for the personal prop- 
erty, there would be a still greater discrepancy, and even if, as 
claimed, they erroneously allowed $2000 for fixtures, which it 
is suggested may be remitted, still there is a large error. In view 
of these facts we cannot say that the trial judge in granting a 
new trial abused his discretion. 

In thus holding, we do not wish to be understood as of the 
opinion that prospective profits could not be shown under the 
circumstances of this case and be taken into consideration by the 
jury as bearing upon the question of the value of the unexpired 
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term. The law upon this whole subject seems to be pretty well 
set forth in 3 Suth., Dam., 146-166. 


Plaintiff asks that if the damages are found to be excessive 
he be allowed to remit the excess and not go to trial again. The 
trial judge granted a new trial without any privilege of remit- 
titur. Assuming that this court might allow a remittitur 
although no exception was taken to the refusal or omission of 
the trial judge to do so, still we cannot say on the law and the 
evidence even approximately how much should be remitted. 
Where the amount recoverable is so uncertain as in the present 
case we feel that we would not be justified in naming the 
amount. It should be left to a jury. 

We are also asked to restrict the issues on the new trial to the 
question of damages. Here also we think it best not to disturb 
the ruling of the trial judge assuming that we could do so in 
the absence of a special exception on this point. The trial judge 
granted a new trial without conditions or restrictions. Defend- 
ant claims to have important newly discovered evidence on the 
principal other issue and not to have had an opportunity to pre- 
sent its entire case at the first trial. It seems to us that although 
defendant did not show that it had exercised sufficient diligence 
to entitle it to a new trial on the ground of newly discovered 
evidence, still, since there is to be a new trial anyway on the 
ground of excessive damages, the issues should not be restricted 
and an opportunity should be given to present the whole case. 
‘We express no opinion upon the admissibility or effect of the 
alleged newly discovered evidence. 

The exception to the order granting a new trial is overruled. 


C. Creighton and A. G. M. Robertson for plaintiff. 
Kinney & Ballou for defendant. 
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FRANK TELLES v. ALBERT and SARAH TRASK. 
ExcrrrTions rroM Cirouvrr Court, First Orrovrr. 
Suspmirrep May 6, 1898. Decipep June 20, 1898. 


Jupp, C.J., Frear ano Wura, JJ. 


‘the jury rendered a verdict for plaintiff for restitution of a piano with 
$75 damages. There being no proof of the rental value of the 
piano for the period of its detention and the case not admitting of 
exemplary damages, the verdict was held to be excessive. 


A witness testified that the title to the piano was in M. B. It was error 
to refuse to admit in evidence the record of a previous case where 
the witness had claimed title to the piano in herself. 


A new trial ordered. 


OPINION OF THE COURT BY JUDD, C.J. 


This case was tried in the District Court of Honolulu, the 
subject in controversy being an old piano worth about fifty 
dollars before it was repaired by plaintiff. The District Court 
gave judgment for the plaintiff, ordering the piano to be returned 
to him with nominal damages, $1. An appeal was taken to the 
Circuit Court, First Circuit, where the jury also found for the 
plaintiff but with damages $75.00, being half the damages 
claimed. 

Defendants’ bill of exceptions to this Court embraces several 
objections to the refusal of the court to admit certain evidence 
offered by defendant claimed to be proper, and to the admission 
of certain evidence claimed to be improper and to the court’s 
denying a motion for a new trial on the ground that the verdict 
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was contrary to the evidence and the weight of evidence and be- 
cause the damages found by the verdict were excessive. This 
last ground we consider first. The piano had been for three 
months in defendant’s possession under a process of court order- 
ing restitution as the result of a former suit. The rule of 
damages in replevin is the value of the use of the property de- 
tained, or interest on the value of the property. There was no 
proof of the amount of rental value of a piano for three months. 
The complaint does not support punitive or exemplary damages. 
The amount spent by plaintiff in repairing the piano could not 
be reckoned in to swell the damages, for the verdict awarded 


plaintiff the piano itself. A new trial should be had upon this 
ground. 


The piano in question was the property of one Abraham 
Bolster, Sen., who died intestate many years ago. He left a 
large family. The plaintiff’s wife, Isabella, one Mrs. Martha 
Buckley and Mrs. Minnie Hardy were his daughters. The title 
to the piano depended upon the inquiry as to which daughter 
the decedent had given it. The testimony on this point was the 
statements of the various members of the family as to who of 
the family was regarded as the owner by the father, Mr. Bolster. 
Mrs. Telles was one of the principal witnesses relied on by plain- 
tiff, and her testimony tended to show that the piano was Mrs. 
Martha Buckley’s, from whom her husband held a bill of sale. 
There had been several suits respecting the ownership of the 
piano and the record of one of them, Law No. 3287, Mrs. 
Isabella Telles v. same defendants, was offered in evidence by 
defendant. It was urged by defendants’ counsel as competent 
evidence to show that et the time Mrs. Telles claimed title to the 
piano in herself. 

This evidence was not allowed by the court for that purpose 
and it was excluded as immaterial. This was error. The effect 
of this record, if admitted, would show that the witness Mrs. 
Telles had previously taken a position inconsistent from the 
present one. In the previous case she had claimed the piano as 
her’s and now she asserts that it was her sister Martha’s. The 
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defendants was entitled to this evidence if for no other purpose 
than to discredit the witness’ testimony just given to the jury. 
A new trial is ordered. 
C. Creighton for plaintiff. 
L. A. Dickey and J. Q. Wood for defendants. 


J. H. RAYMOND v. PAIA PLANTATION COMPANY. 
Excrrtions FROM Crecuir Court, Firsr Crrcurr. 
Sumitrep Marcu 23, 1898. Decipep Jung 21, 1898. 


Jupp, C.J., Frrar anp Wuittne, JJ. 


A contract fixing the charge for expenses of a patient at a hospital to 
include everything would include a surgeon’s charge for capital 
operations though not expressly mentioned. 


OPINION OF THE COURT BY JUDD, C.J. 


This is an action of assumpsit by which the plaintiff, being a 
physician and surgeon, seeks to recover $250 of the Paia Plan- 
tation, defendant, a domestic corporation, for medica] and sur- 
gical services rendered to a Japanese laborer at defendant’s 
special instance and request at Wailuku, Maui, within the month 
of October, 1896. The jury of the Circuit Court, First Circuit, 
where the case was tried, found for the plaintiff in the sum claim- 
ed and the defendant corporation brings exceptions. 

The following are the undisputed facts: In October, 1896, 
a Japanese laborer in the employ of the Paia Plantation, being 
seriously ill of an intestinal disease, was by the advice of the 
plantation physician sent by the manager of the plantation to 
the Malulani Hospital at Wailuku for treatment. The hospital 
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is a government institution and the plaintiff its physician and 
surgeon. <As a result of plaintiff’s diagnosis he considered it 
advisable to perform a capital operation, to which the patient 
consented, and it was accordingly performed by plaintiff, but the 
patient did not survive, owing to his weak condition and the 
progress the disease had made. No question is raised as to the 
advisability of the operation or the skill of its performance. 

It is claimed by plaintiff that by Rule No. 13 of the rules of 
the Board of Health respecting the Malulani Hospital, dated 
April 29, 1889, reading, “The surgeon in charge will be allowed 
to make a reasonable charge for capital operations to patients 
able to pay,” he was authorized to make the charge. We remark 
that Rule 13 rescinded a previous rule of the Board of Health, 
being Rule 4 of the rules of the Malulani Hospital of June, 
1887, that “No medical charge will be made, or allowed, in addi- 
tion to the hospital expenses paid by pay patients except for 
professional services other than that of the government physi- 
cian which may be called in by pay patients in private rooms.” 
The defendant contends that by a contract made in January, 
1889, with the Board of Fealth it was only liable to pay seventy- 
five cents per day for such ward patients not Hawaiians as 
it might send to the hospital, the said charge to cover everything; 
and that not having had notice of Rule 13, it is not liable to the 
plaintiff. It is in proof that defendant had no actual notice 
until after the operation in question. The main question before 
the jury was whether any such contract was made. If no con- 
tract had been made then the defendant sending a patient to the 
hospital would be bound by its rules as to terms and conditions 
and the defendant would be liable according to Rule 13. 

The evidence offered by defendant to prove the alleged con- 
tract was the testimony of the present President of the Board of 
Health, W. O. Smith, Esq., and of Mr. H. P. Baldwin, defend- 
ant corporation’s president and general superintendent, and Sis- 
ter Bonaventura, the sister superintendent in charge of the hos- 
pital. Mr. Baldwin said in substance that being about to build a 
private hospital for the Paia and aiku plantations, under his 
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superintendent, the charge by the Malulani Hospital of $1 per 
diem for patients sent by him being by him considered too high, 
the late T. W. Everett, agent of the Board of Health, made a 
contract (oral) with him that if he did not erect the proposed 
hospital and would send all his sick to the Malulani Hospital, 
the charge would be seventy-five cents a day, to cover every- 
thing. Mr. W. O. Smith understood that this contract was in 
force. 


A resolution was adopted by the Board of Health, 28th Janu- 
ary, 1889, as follows: “It is formally agreed by the Board of 
Health that the rate of pay for the ward patients at the Malu- 
lani Hospital at Wailuku, Maui, should be 75 cents per day.” 
A letter dated January 19, 1889, from Mr. Everett, “Agent of 
the Board of Health for Maui,” to Dr. N. B. Emerson, Presi- 
dent of the Board of Health, was offered in rebuttal by the plain- 
tiff, presumably to show that no contract had been made by Mr. 
Everett with the Paia Plantation. On defendant’s objection it 
was refused admission. The letter is sent up with the defend- 
ant’s exceptions and its rejection not having been taken up by 
a perfected exception by plaintiff, he having a verdict in his 
favor, we cannot consider it. But if it had been admitted it 
would have thrown light upon the question of contract or no 
contract, and different interpretations of its effect would un- 
doubtedly have been put upon it by counsel on either side. The 
testimony is that no capital operation on a patient sent by the 
Paia Plantation had been performed until the case in question 
by the plaintiff. In this connection, therefore, we fail to see 
why Mr. Baldwin was not allowed to testify on the subject of a 
capital operation performed at the hospital on a patient sent 
there by the Haiku Plantation. Haiku was under the same con- 
tract as Paia, if there was a contract at all. If admitted it would 
tend to show what the contract was as understood by the hospital 
authorities and the Paia Plantation. Unfortunately for defend- 
ant the exception to the refusal to admit this testimony has been 
abandoned by defendant’s counsel and we cannot consider it as 
ground for allowing a new trial. Ifa contract existed in 1889 
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between the Board of Health and the defendant corporation 
that the charge of 75 cents per day for each ward patient sent 
was “to cover everything,” then its legal construction would 
be that it disallowed any charge for capital operations. But the 
trial court charged against defendant’s objection (Instruction 6) 
that “in order to defeat the plaintiff’s right to recover in this 
action a reasonable compensation, the contract between the de- 
fendant and the Board must have been an express one that the 
charge of seventy-five cents a day for each laborer was to cover 
all expenses of the hospital and that no further charge was to be 
made for capital operations, and it is necessary that the minds of 
the parties should have met as to the terms of the contract. If 
one party understood that capital operations were to be included 
in that charge of seventy-five cents a day, and the other under- 
stood the contrary, that such charge was not to cover capital 
operations, then the minds of the parties did not meet and no 
contract was made sufficient to defeat the plaintiff’s claim.” 

Following is Instruction 6 asked for by defendant and re- 
fused by the court: “If you find that an express agreement 
was made between Mr. Baldwin and the agent of the Board of 
Health that seventy-five cents a day would include “all ex- 
penses” or include ‘everything,’ that would include capital oper- 
ations whether expressly mentioned at that time or not.” 


The charge of the Court and the refusal to charge Instruction 
6 left to the jury what should have been held by the court, and 
the result might have been different if the charge had not been 
made, and the instruction given. 

Defendant’s Instruction 4 was also refused. It reads: “Un- 
der the rules of the hospital a charge for capital operation is 
allowed only in cases of patients able to pay, and before the 
plaintiff can recover he must show that this patient was able to 
pay.” On this subject the court charged: “As to the clause 
in the rules of 1889, relating to ability to pay, I charge you that 
it is the defendant corporation’s ability to pay that you must 
look to, and not that of the Japanese laborer.” And also: “As 
to whether the fee charged is reasonable or not is for you to say 
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upon the evidence, and if your verdict is for the plaintiff then it 
will be for such an amount as you believe from the evidence to 
be a reasonable compensation for the services.” 

The court was right when it said that it was the ability of the 
plantation to pay that must be looked to, but it did not go far 
enough. We agree that the plantation must be regarded as a 
quasi guarantor of the fee. But the amount of the fee in this 
case ought to be that which the surgeon would charge a person 
in like circumstances as the patient, if able to pay. What would 
be . reasonable fee for the operation in question to a person of 
large wealth and high standing would not be a gauge of the fee 
in the present case. 

A new trial is ordered. 


A. G. M. Robertson for plaintiff. 
Kinney & Ballou for defendant. 


C. S. BRADFORD r. M. H. LAFFEY. 


APPEAL ON POINTS OF LAW FROM THE DISTRICT MAGISTRATE OF 


Hro, Hawar. 
SUBMITTED June 30, 1898. Decipep Jury 11, 1898. 


Jupp, C.J., Frear anp Warme, JJ. 


A promise to a real estate broker to pay him for negotiating a sale 
or a purchase of land is not within the statute of frauds. 


OPINION OF THE COURT BY WHITING, J. 


The plaintiff brought his action against defendant to re- 
cover commissions for negotiating a sale of defendant’s land, on 
an alleged oral promise of defendant to pay him 5% on the 
price paid. 
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The defendant pleaded that this agreement or contract was 
within the Statute of Frauds and must be in writing. The Dis- 
trict Magistrate sustained the plea and plaintiff appeals to this 
court. 

The District Magistrate erred in sustaining the plea. “The 
suit is not brought upon a contract for the sale of real estate, but 
upon a contract to procure a purchaser, which is valid without 
being in writing.” Fisher v. Bell, 91 Ind. 243. 

A promise to a real estate broker to pay him for negotiating 
a sale or a purchase of land is not within the Statute of Frauds, 
be the promise to pay a sum certain or a sum proportional to the 
price. The broker has no interest in the land cither before or 
after the transaction, and the promise is merely one to pay for 
work and labor. Reed on Statute of Frauds, Sec. 756. 


Hosford v. Carter, 10 Abb. Pr. 453. 
Heyn v. Philips, 87 Cal. 529. 
Desmond v. Stebbins, 140 Mass. 339. 


The defendant cites and relies upon MacPhail v. Buell, 87 
Cal. 115, as in point and decisive of this case, where the court 
held that to entitle a broker in this class of cases to recover com- 
missions, his contract therefor must be in writing (citing Cal. 
Civil Code Sec. 1624, McCarthy v. Loup, 62 Cal. 302). This 
decision was based on Sec. 1624, Cal. Civil Code which is set 
forth in the opinion of the court in McCarthy v. Loup, viz: 
“The Code provides that ‘an agreement authorizing or em- 
powering an agent or broker to purchase or sell real estate for 
compensation or a commission’ is invalid unless the same or 
some note or memorandum thercof be in writing and subscribed 
by the party to be charged or his agent. 

It is clear therefore that the case relied on by defendant, be- 
ing based on a specific statute governing such cases, cannot be 
authority here where we have no such statute. 

Our Statute of Frauds is Section 1053 of the Civil Code:— 
“No action shall be brought and maintained in any of the fol- 


lowing cases: * 
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Fourth: Upon any contract for the sale of lands, tenements 
or hereditaments, or any interest in or concerning them. 
T S * Unless the promise contract or agreement, 
upon which such action shall be brought, or some memorandum 
or note thereof shall be in writing, and be signed by the party 
to be charged therewith, or by some person thereunto by him 
lawfully authorized.” 

The California Statute of Frauds is similar to ours and in 
Heyn v. Philips, 37 Cal. 529, the court held that a contract to 
negotiate a sale of land and find a purchaser for the same for 
which the broker or agent was to receive a commission, is not a 
contract for the sale of land, or an interest in land, within the 
meaning of the Statute of Frauds. It was a mere contract of em- 
ployment. The plaintiff has no interest, and was to have no in- 
terest whatever in the land, as such. 


The judgment of the District Magistrate is reversed, the de- 
murrer ordered to be overruled and the case remanded to the 
District Magistrate of Hilo. Defendant to pay costs. 

G. F. Little for plaintiff. 

Hitchcock & Wise for defendant. 
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WILLIAM L. PETERSON v. MARY A. TITCOMB, de- 
fendant, and HENRY SMITH, Garnishee. 


Exceptions From Circuir Court, First Circu. 
Supmitrep Jury 2, 1898. Decmen Jury 15, 1898. 


Jupp, C.J., Frear anp Warma, JJ. 


A trustee under a private trust may be held as garnishee as to funds 
the payment of which to the cestui que trust is not subject to any 
contingency or restricted to special purposes or discretionary with 
the trustee. 


OPINION OF THE COURT BY FREAR, J. 


The only question raised on these exceptions is whether the 
garnishee is liable. The garnishee as trustee under the will of 
Chas. Titecomb, deceased, held $1000 in trust to pay the income 
thereof to the defendant, Mary A. Titcomb, during her life. 
This fund was invested in a loan made in July, 1897, the first 
payment of interest to be made the following January. The 
case was begun in September and tried in October, 1897, in the 
District Court, and was tried on appeal in the Circuit Court, 
jury waived, in March, 1898. The Circuit Court found that 
prior to the garnishment the garnishee had in his possession cer- 
tain accrued interest but found also that he had not filed an an- 
nual account in the Probate Court, and discharged him on the 
ground that a trustee could not be held as garnishee until his 
annual account had been filed and adjusted. In our opinion this 
was error. The income was payable to the defendant as it ac- 
crued and she could recover it from the trustee without waiting 
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for an annual accounting. It was therefore subject to gar- 
nishment. Park v. Matthews, 36 Pa. St. 28. The case of a 
trustee under a private trust is not like that of an executor or 
administrator; nor in this case was there any specific trust the 
purposes of which would be defeated by the garnishment; nor 
was there any discretionary power in the trustee inconsistent 
with the enforcement of the garnishment; nor was the pay- 
ment of the accrued income subject to any contingency. See 
2 Wade, Attach, Secs. 424, 426, 428. Of course the trustee 
would be entitled to deduct from the accrued income in his pos- 
session any proper expenses or commissions which he would be 
entitled to deduct in case he were sued by the cestui que trust. 

As to the interest or income to accrue in January, 1898, that 
is, after the trial in the District Court and before the trial on 
appeal, for the six months which began before the garnishment, 
there was no liability. For, assuming that garnishment creates 
a lien upon debts owing but not due and that interest is owing 
while accruing and before due, yet in this case the debt was not 
owing, that is, by the garnishee to the defendant. It was at most 
at the time of the garnishment owing by a third person to the 
garnishee. Nor could the garnishment have a continuing opera- 
tion so as to hold the interest when it became payable and per- 
haps was paid to the trustee afterwards. 

The exceptions are sustained and a new trial is ordered as to 
accrued income in the hands of the garnishee at the date of the 
garnishment. 

C. F. Peterson for plaintiff. 

Garnishee in person. 
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F. F. PORTER v. HAWAIIAN PORK PACKING COM- 
PANY, Limited. 


Exceptions From Circuit Court, First Crircurr. 
Susmirtep Marcu 21, 1898. Dercipep Jury 18, 1898. 


Jupp, C.J., Frear anp Wura, JJ. 


A leased to B certain premises; B to deliver to A all hogs B had for 
slaughtering and to pay A 40 cents a head, provided A slaughtered 
to the satisfaction of B; A to feed, water and care for the hogs 
and to slaughter them in a skillful and workmanlike manner and 
to B’s satisfaction; and in case A should fail in any respect to 
perform his part to the sauisfaction of B, B to have the option to 
occupy the premises for the term agreed at a rental of $360 per 
annum. It was subsequently agreed that in case the slaughtering 
was not satisfactory, B should have the option of quitting the 
premises and ceasing to pay rent. Held, B could exercise his 
options, not at will, but only in case A should not in B’s opinion, 
perform his work properly, B being sole judge as to whether the 
work was performed properly. Rawlins v. Honolulu Soap Works Co., 
9 Haw. 262, distinguished. 


OPINION OF THE COURT BY FREAR, J. 


This is an action of assumpsit for breach of a written con- 
tract. The plaintiff claimed $2000 damages and obtained a ver- 
dict for $957.40. Defendant took a number of exceptions to 
rulings made during the trial as well as an exception to the 
overruling of a motion for a new trial. The most important of 
these exceptions relate to or involve the construction of the con- 
tract, which is as follows: 
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“This indenture made this 10th day of March, A. D. 1892, 
by and between F. F. Porter, of Honolulu, Island of Oahu, 
Hawaiian Islands, of the first part, and The Hawaiian Pork 
Packing Company, Limited, a corporation established and exist- 
ing under and by virtue of the laws of the Hawaiian Islands, of 
the second part, witnesseth: 

“That the party of the first part in consideration of the agree- 
ments below contained on the part of the second part, doth 
demise and sub-lease unto the party of the second part one-half 
of the building now occupied by him at Iwilei, Honolulu, on 
premises held under lease from John Ena, to wit, that portion of 
said building being 50 feet by 50 feet nearest the sea; and also 
such portion of the land in said lease now unoccupied as the 
party of the second part may desire for erecting buildings on 
and for yard room, together with a free right of way of sufficient 
width for teams to and from the said premises and the road. 

To have and to hold for the remainder of the term of said 
lease, to wit, until July ist, 1898. 

And the party of the second part, for itself, its successors and 
assigns, agrees that during said term it will deliver to the party 
of the first part for slaughtering all hogs which it may have 
for slaughtering; and will do no slaughtering in Honolulu, nor 
employ others to do it provided said party of the first part per- 
forms the same in a manner satisfactory to the party of the 
second part; and will pay to the party of the first part the sum 
of forty cents (40) per head for each hog slaughtered for it, the 
same to be payable monthly; and will provide the necessary 
feed for all of their hogs while on said premises. 


And the party of the first part in consideration aforesaid, for 
himself, his executors, administrators and assigns, agrees that 
for the said price he will perform all the labor of feeding and 
caring for said hogs while on his premises until slaughtered; 
that he will furnish water for said hogs, and will bear all ex- 
penses while they are on said premises, other than the costs of 
feed; and will slaughter all of such hogs as he is directed to 
slaughter in a skillful and workmanlike manner and to the satis- 
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faction of the party of the second part, and at such times as he 
may be directed; and further agrees that during said time he 
will allow no slaughtering to be done on his premises at Iwilei 
other than the hogs of the party of the second part. 


And it is mutually agreed that in case said F. F. Porter in 
any respect fails to carry out his said agreements to the satisfac- 
tion of the party of the second part, that the party of the second 
part may continue to occupy the above demised premises for the 
term above named paying the rent of three hundred and sixty 
dollars per annum.” 


Subsequently another contract was made as follows: 


“Honolulu, H. I., February 17, 1896. 


“In consideration of Wm. McCandless and E. C. Winston 
purchasing the eight (8) shares held by me in the Hawaiian 
Pork Packing Co., Ltd., I hereby grant them the privilege of 
removing pig pens and other property belonging to the above 
company at any time that they may desire as well as all other 
privileges in regard to right of way, &c., as exist at present in 
accordance with my agreements made with the Hawaiian Pork 
Packing Co., Ltd., and further that in the event of the slaughter- 
ing of hogs not being done to the satisfaction of Wm. McCand- 
less and E. C. Winston they shall be allowed to conduct their 
own slaughtering business without any charge for rent of 
premises, provided that they shall conduct the same on other 
premises than those referred to in last clause of agreement dated 
March 10, 1892. 


(Sig.) F. F. Porrer.” 


Defendant quit the premises mentioned in these contracts and 
discontinued delivering hogs to plaintiff for slaughtering and 
at the trial attempted to justify by showing that plaintiff did not 
do his work to its satisfaction. The question raised by the ex- 
ceptions is, what significance has the word “satisfaction” in 
these contracts? It is usually difficult to construe a contract 
which is to be performed by one to the satisfaction of another. 
There are various constructions that may be put upon such a 
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contract, according to the other language and the subject matter 
of the contract and the circumstances of the case. For instance, 
as pointed out in Rawlins v. Honolulu Soap Works Co., 9 
Haw. 262, the word “satisfaction” may be used in such a general 
way that, especially if it is coupled with other words of option, 
the contract will be terminable at the will or whim of the person 
to be satisfied. The contract in question is clearly not of that 
character. The parties evidently intended that good work should 
be done by the plaintiff and that defendant was not to exercise 
the option provided for in the last paragraph of the first contract 
or that in the second contract, unless in its opinion the plaintiff 
actually failed to do good work. But while it is true that de- 
fendant’s performance is not merely optional, it does not neces- 
sarily follow that the test as to whether it could exercise the 
options provided for in the contracts is merely or solely whether 
the plaintiff did good work. If that were so, then, as was held 
in the Rawlins’ case under the contract there involved, the jury 
would be the ones to pass upon the question whether the work 
was done skilfully and properly, and if they so found, it would 
be equivalent to finding that the defendant was satisfied, for 
it was bound to be satisfied if the work was well done. There 
is a third possible construction,—intermediate between the one 
that the performance is optional upon the part of the party who 
is to be satisfied and the one that performance is required on that 
one’s part unless the other fails to do good work. Under this 
construction good work is required but the party who is to be 
satisfied is made sole judge as to whether the work is good. 
Whether the work is well done is not to be decided by the jury 
as the sole test of whether the party is satisfied. The question 
is not whether he ought to be satisfied but whether he is satis- 
fied—not indeed whether he is satisfied with the contract or all 
of its terms, but whether he is satisfied that the work itself is 
done in a skillful and workmanlike manner as required by the 
contract. Evidence would be admissible to show whether the 
work was well done or not, for this would tend to show whether 
the party to be satisfied was in fact satisfied or not with the 
manner in which the work was done or whether he was merely 
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dissatisfied with the contract as a whole or with some of its 
terms and wished to terminate it for some other reason than that 
he was satisfied that the work was not properly done. The 
question for the jury would be whether on all the evidence the 
defendant was actually satisfied that the work was not properly 
done—the question whether in the opinion of the jury it was 
properly done being a subordinate question tending to throw 
light on the main question. The trial judge’s view as shown 
by his rulings and instructions evidently was that the jury was 
to pass upon the question whether the work was well done or not 
and that this was equivalent to passing upon the question whether 
the defendant was satisfied or not. In this there was, as we 
believe, error for which a new trial should be granted. 


This contract differs from that in the Rawlins’ case. In each 
case good work was contemplated—not merely work to the 
satisfaction of whims or peculiar tastes. But in the present 
case there is much more than there was in that case to show that 
the defendant was to be sole judge of the satisfactoriness of the 
work. In the present case the word “satisfactory” or “satis- 
faction” occurs three times in the first contract and once in the 
second, and in three of these instances it is unqualified in terms. 
In the other instance it is coupled with the words “skillful and 
workmanlike manner,” used with reference to the slaughtering 
of hogs. There were other things to be done by the plaintiff 
besides slaughtering hogs, such as feeding, watering and caring 
for them, all of which, by the last paragraph of the first agree- 
ment, the plaintiff was to do to defendant’s satisfaction without 
express qualification. If these were the only differences, possibly 
the contract in question could not be distinguished from that in 
the Rawlins’ case. But there are more important differences. 
The Rawlins’ contract was primarily a contract of employment, 
the employee to perform his work in a skillful and workmanlike 
manner and to the satisfaction of the employer and to be paid so 
much a month therefor. The present contract is primarily a 
lease, the rent to consist of payments at a certain rate for 
slaughtering, feeding, watering and caring for hogs, but with 
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an agreement that in case this work should not be done in all 
respects to the satisfaction of the defendant lessee, it might pay 
as rent a lump liquidated certain sum per annum in lieu of so 
much a hog. The last paragraph of the first contract expressly 
provides for the exercise of such an option by the defendant, 
and the second contract, made for a new consideration, confirms 
the view that the parties so understood the first contract. This 
second contract releases defendant altogether in case of dissatis- 
faction. If defendant was not to be sole judge of whether the 
work was properly done, it is difficult to see how it could exercise 
the option. If the option could be exercised only in case the 
work was in fact improperly done, that is, only in case in the 
opinion of a jury it was improperly done, the option would be 
rendered practically nugatory. But if it could be exercised 
in case in the opinion of the defendant the work was improperly 
done, it might be rendered effective. The defendant would then 
be required merely to act in good faith and to exercise its option 
only when satisfied that the work was not properly done. This 
would be a somewhat definite condition upon which, if it 
occurred, the option could be exercised. But if the option could 
be exercised only on condition that the work was not properly 
done in fact without providing how that was to be determined 
the condition would be so uncertain that the option would be of 
little avail. The parties apparently did not intend that. There 
is uncertainty enough as it is. 

The other exceptions need not be considered. Those taken 
to such rulings and instructions of the trial judge as were based 
on the theory that the options mentioned were exercisable only 
in case the work was not done in a proper manner without 
reference to whether it was so gone in the opinion of the defend- 
ant, are sustained. 

One of the exceptions was taken to the overruling of a de- 
murrer to the complaint. In the complaint there is a general 
allegation of performance which if standing alone might be 
sufficient under the circumstances of this case. But the plaintiff 
undertook in addition to this to aver performance specifically 
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and in doing so averred performance merely in a skillful and 
workmanlike manner. Taking the complaint as a whole it seems 
to us that there is uncertainty as to what is relied on as per- 
formance. The plaintiff should be allowed to amend the com- 
plaint in this respect so as to show performance, as required by 
the contract, to the satisfaction of the defendant. The other 
points set forth in the demurrer were properly overruled. 

A new trial is ordered. 

G. A. Davis for plaintiff. 

J. A. Magoon and R. D. Silliman for defendant. 


DISSENTING OPINION OF JUDD, C.J. 


While I agree with the majority of the Court that the jury 
should have been instructed to find whether the evidence show- 
ed that the plaintiff’s undertakings in the contract between the 
parties were in fact executed by plaintiff to the satisfaction of 
the defendant, and not, as charged by the Court, that it was for 
the jury to determine whether the work was done by plaintiff 
in “a good and workmanlike manner,” and that if it was so done 
the defendant was bound to be satisfied with it, I do not think 
a new trial should be ordered. 


The plaintiff had the burden upon him and put on evidence to 
show that he did the work contracted for in a “good and work- 
manlike manner,” as evidence to the jury that defendant was not 
in fact dissatisfied with plaintifi’s performance of the contract, 
but that defendant’s refusal to continue it, on the ground of dis- 
satisfaction, was not bona fide; and on a new trial the same issue 
would go to the jury, to wit, whether plaintiff had performed 
his work properly as evidence as to whether the defendant was 
in fact satisfied with it. In my opinion the direction of the 
Court was harmless error. 
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WAILUKU SUGAR COMPANY v. SOLOMON HALE. 


ÅPPEAL FROM COMMISSIONER OF PrivaTE Ways AnD WATER 
Rieuts or tae Disrrior or Wartvxu, Mavi. 


Susmirrep June 20, 1898. Decmep Jury 19, 1898. 


Jupp, C.J., Frear anp Wura, JJ. 


A party to be entitled to apply to a Commissioner of Water Rights 
must be “interested” in the controversy respecting a water right, 
and this interest may be shown by proof of possession under 
claim of title of the land to which the alleged water right is appur- 
tenant. 


Where land has a water right, the obstructing of the conduit through 
which the water is entitled to flow on to the land is a “controversy 
respecting water rights” within the meaning of Section 3 of 
Chapter 26 of the Session Laws of 1888. 


OPINION OF THE COURT BY JUDD, C.J. 


This is an appeal taken in November, 1897, from the Com- 
missioner of Private Ways and Water Rights of the District 
of Wailuku, Maui. The Commissioner’s decision is as follows 
(translated into English from the original Hawaiian): “Where- 
as this court finds from the evidence produced by the plaintiff 
that the land of Kauakahi in Waihee, District of Wailuku, has 
a water right, to wit, the land now held by the Wailuku Sugar 
Compaiy, which is now litigated before this Court and that this 
water right comes from (or through) the land of Anakalea which 
Solomon Hale now holds and it has been obstructed or inter- 
fered with (keakea ia) by Solomon Hale by his denying that 
the land of Kauakahi now held by the Wailuku Sugar Company 
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has a water right from (or through) his land, I therefore decide 
and order that Solomon Hale do open (or release) the said water 
and the ditch so that the water may run as anciently, daily, 
into the land of Kauakahi now held by the Wailuku Sugar 
Company uncontested.” The Commissioner divided the costs. 


Counsel for the defendant urged on appeal before us that the 
case should be dismissed (1) for want of jurisdiction of the 
Commissioner as it appears to be a petition for the opening of 
a right of way of plaintiff’s water through defendant’s land and 
not a dispute as to any water, and (2) because plaintiff has 
failed to prove his title to the land to which the water is appur- 
tenant. And if not dismissed, the case should be sent back to 
the Commissioner for further proceedings and testimony, since 
the allegations in the complaint are not definite, the issue before 
the Commissioner uncertain and his decision vague. 


Upon a careful study of the record sent up, we find that both 
plaintiff and defendant were in possession of kuleanas of kalo 
land in Waihee entitled to water from the main stream of Wai- 
hee called “Eleile.” There is .a constant flow of water from 
this stream (necessarily through ditches) to the kalo land. The 
use of this water is not distributed among its users by time of 
use. The land of plaintiff adjoins the land of defendant and is 
at a lower level, and the water was accustomed to flow through 
defendant’s kalo patch to the kalo land now held by plaintiff. 
That plaintiff’s land was so watered when cultivated in kalo by 
its former owner is testified to and is also evidenced by the fact 
that if a ditch should be made leading around defendant’s land 
it would deliver the water at too low a level to flow on the plain- 
tiff’s land. Kalo patches watered from the same source are 
generally constructed in terraces one below the other, so that 
the water after filling the upper patches can supply those lower. 
It is not disputed by plaintiff that defendant is entitled to have 
his kalo patches first supplied, but defendant refuses to allow the 
water to pass through and beyond his own land to plaintiff’s. 
The object of this suit is to compel defendant to allow the water 
to so run. We think that this is a controversy respecting water 
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rights and that the Commissioner had jurisdiction of the same. 
See Liliuokalani v. Pang Sam, 5 Haw. 18; Loo Chit Sam v. 
Wong Kim, id. 130; J. O. Davis v. Afong, id. 216. 

The plaintiff proved that the land in question was occupied 
by itself and planted in sugar cane. That the proofs show that 
plaintiff was in actual and undisturbed possession under color 
of title is undisputed. This is all that is essential to entitle a 
party to bring a petition as a party “interested.” 

The appeal is dismissed and judgment affirmed. 

Kinney & Ballou for plaintiff. 

A. G. M. Robertson for defendant. 


MANUEL G. SILVA v. ANTONIO FERNANDEZ. 
Exceptions FROM Orrcuir Court, First Crecurr. 
Supmirrep Marcu 30, 1898. Decinep Jury 19, 1898. 


Jupp, O.J., Frear anp Wura, JJ. 


Assumpsit. Jury waived. The evidence held to support the findings 
and judgment of the Circuit Court. 


OPINION OF THE COURT BY WHITING, J. 


This cause was heard jury waived. The presiding judge found 
for the plaintiff and gave judgment in assumpsit for $730, and 
decided against the claim of payment set up by defendant. The 
judge held that “the defendant sets up payment and in support 
of the plea gave evidence of an agreement between himself and 
the plaintiff that defendant pay the bills of the plaintiff and de- 
duct the same together with amounts due defendant from the 
amounts due the plaintiff by defendant. An account book was 
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introduced for the purpose of proving the amounts paid out and 
advanced under the agreement. From the evidence it appeared 
that the same was not a book of original entry, and there being 
no satisfactory and legal proofs of the amounts paid and ad- 
vanced by the defendant for the plaintiff, I find that the plea of 
payment is not established.” 

The defendant duly excepted to the decision and moved for a 
new trial on the following grounds: 

1. Because the court found as a fact that defendant’s plea of 
payment was not established by the evidence. 


2. Because the decision of the court was contrary to law and 
to the evidence and to the weight of the evidence. 

This motion was overruled. 

The main contention for the defendant is that the account 
book being admitted in evidence showed the payments made on 
behalf of the plaintiff and supported by oral testimony of the 
defendant showed conclusively sufficient items to offset the claim 
of plaintiff. This account book showed an alleged account be- 
tween defendant and plaintiff first, on one page, of entries from 
April 10, 1896, to December 31, 1896; this account was copied 
or transferred to other pages of the book and other entries in- 
cluded showing a different account from that first entered. The 
judge admitted the book to show entries to December 31, 1896, 
against the objection of defendant. However, on cross-examina- 
tion of defendant, the value of this book as one of original 
entry was entirely destroyed. Defendant then testified that 
“some of the entries were put right into this book, and some 
obtained from other books:” * “it is my private 
ledger: from the first of April down to end of the year are not 
all original entries; sometimes I get the other book, sometimes 
I get the ledger in here and on the page I get from the city 
ledger the liquor business; sometimes I charge in the memo- 
randum book and then post in this account.” An examination 
of the book itself shows that it was not kept in such a way as to 
give the accounts weight as original entries. The oral testimony 
of the defendant and the witnesses is indefinite, uncertain and 
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unsatisfactory; and on cross-examination, the defendant was very 
contradictory in his evidence; he also failed to produce vouchers 
for his items although claiming to possess them. The evidence 
of payment was weak. 

We agree with the decision of the Circuit Court and overrule 
the exceptions. 

C. Creighton and A. G. Correa for plaintiff. 

Paul Neumann for defendant. 


HAWAIIAN COMMERCIAL AND SUGAR COMPANY 
v. KAHULUI RAILROAD COMPANY. 


APPEAL FROM Circuit Jupe@r, Fresr Crrovrr. 
Susmitrep Marcu 17, 1898. Decwwep Jury 19, 1898. 


Ferrar axbo Wura, JJ., axo W. R. Castiz, Esq., OF THE 


BAR, IN PLACE oF JUDD, C.J., DISQUALIFIED. 


An injunction may properly be issued to restrain the taking of prop- 
erty under an alleged but non-existing right of eminent domain. 


Chapter 29, Laws of 1878, confers the right of eminent domain upon 
only such corporations as have entered into a contract with the 
Minister of the Interior for the purpose of building and operating 
a railroad, and not upon all corporations that have incorporated, 
under the general corporation law, for the purpose of building 
and operating a rallroad. 


Deferdant’s charter, the scope of which is set forth in the opinion, 
is not and does not contain a contract made under the authority of 
the Act of 1878 with the Minister of the Interior. 


A release by Crown Land Commissioners of all claims for damages 
by reason of defendant’s taking and using certain lands and a 
ecvenant by them not to interrupt or hinder defendant in such 
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taking and use, does not estop plaintiff, a subsequent grantee of 
the land, from seeking an injunction to restrain defendant from 
condemning and taking such land under an alleged but non- 
existing right of eminent domain. 


OPINION OF THE COURT BY FREAR, J. 


This is a bill in equity for an injunction to restrain the de- 
fendant, a domestic corporation doing business (principally in 
conducting a railway) on the island of Maui, with its wharf and 
main office at the seaport town of Kahului, from proceeding 
under an alleged right of eminent domain to condemn and take 
for the purposes of its railway certain land in said town of Ka- 
hului belonging to the plaintiff, a foreign corporation doing 
business (principally in conducting a sugar plantation) on said 
island of Maui. The relief is sought on the grounds that by tak- 
ing said land the defendant would obtain exclusive access to 
the harbor of Kahului and thereby, as well as by depriving the 
plaintiff of the use of said land, cause the plaintiff irreparable 
injury, and that the defendant has no right of eminent domain. 
The defendant answered denying both these grounds and averr- 
ing the contrary and also that it held the said land under certain 
deeds made with full authority by the Crown Land Commis- 
sioners prior to the conveyances from the Hawaiian Govern- 
ment under which the plaintiff claims. The Circuit Judge, after 
hearing evidence, found for the defendant on both grounds relied 
on by the plaintiff and dismissed the bill. The plaintiff now 
brings the case to this court on appeal. 

As to the first ground, the Cireuit Judge was fully supported 
by the evidence in finding that the frontage on the harbor 
available for wharf purposes which the defendant proposed to 
take was only a little more than one-third of the whole frontage 
available for such purposes, and consequently that the defendant 
would not by taking the land in question obtain, as alleged, ex- 
clusive access to the harbor, but this point becomes unimportant 
in view of our conclusion that the decision of the Circuit Judge 
must be reversed on the other point. In our opinion the de- 
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fendant had no right of eminent domain, and by the weight of 
authority, as the defendant practically concedes in this case, an 
injunction may properly be granted to restrain the taking of 
property under an alleged but non-existing right of eminent 
domain. 

Whether the defendant may exercise the right of eminent 
domain or not depends upon the constitutionality and construc- 
tion of the Railway Act of 1878 and the construction of de- 
fendant’s charter. If that Act is unconstitutional the defendant 
has not the right in question. This point of the constitutionality 
of the Act was rajsed for the first time in this court and was 
argued with great ability by Mr. Chas. S. Wheeler of the San 
Francisco Bar, by permission of the court and without objection 
from opposing counsel, but in view of our opinion upon the 
question of the construction of the Act it will be unnecessary 
to pass upon its constitutionality. Whether, so far as the con- 
struction of the Act is concerned, the defendant may exercise 
the right of eminent domain or not, depends upon whether that 
Act confers that right upon all domestic public railway cor- 
porations or only upon such as have a contract with the Minister 
of the Interior as provided for in the first section of the Act. It 
is conceded that the defendant has no such contract unless con- 
tained in its charter. Whether the charter contains such a con- 
tract will be considered later. In our opinion, only such cor- 
porations as have such a contract may exercise the right in 
question under this Act. 

This Act is Chapter 29 of the Laws of 1878, entitled “An 
Act to Promote the Construction of Railways,” and reads as 
follows: 


“Section 1. Power and authority is hereby given to the 
Minister of the Interior, by and with the consent of His Majesty 
in Privy Council, to enter into contract with any association of 
persons who may associate themselves together under the General 
Corporation Act of this Kingdom, and by the general law in rela- 
tion to corporations and subject to all the provisions thereof, for 

31 
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the purpose of building and operating a railroad or railroads in 
any part of this Kingdom. 

“Section 2. And the said Minister, with the consent of His 
Majesty in Privy Council, shall have power and authority to 
grant a right of way through all Government lands, and to grant 
such Government lands as may be necessary for their buildings, 
stations, depots, and stores, or other structures, and also the free 
use of water, to any corporation as aforesaid for the purpose of 
building such railroad or railroads. 

“Section 3. For the purposes and subject to the provisions 
and restrictions of this Act, the corporation may, from time to 
time, exercise any of the following powers: 

“It may enter upon any lands which may adjoin upon the 
line of any railway which may be authorized by charter to be 
made, and may bore, dig, cut, trench, embank and drain, and 
may remove or lay, take, carry away, and use any earth, gravel, 
stone, timber or other things dug or obtained therein or other- 
wise in the execution of any powers hereafter given and which 
may be proper for the making, maintaining, altering, repairing, 
or using any railway lawfully authorized, or which may obstruct 
the making, maintaining, altering, repairing or using of the 
same. 

This section contains nine other paragraphs, each beginning 
with “It may” and enumerating the various powers conferred. 

Seċtion 4 provides for compensation; Section 5, the width of 
lands to be taken; Sections 6-10, taking lands for temporary 
use; Sections 11-18, methods of determining and enforcing com- 
pensation; Sections 19-22, disposition of lands acquired under 
the Act but not required for the purposes of the corporation, 
Section 19 reading as follows: 

“Section 19. Where lands are acquired by the corporation 
under the provisions of this Act, but are not required for the 
purposes thereof, the corporation, within the prescribed period, 
or if no period be prescribed within ten years after the expira- 
tion of the time limited by the Charter for the completion of the 
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works, shall absolutely sell and dispose of all such superfluous 
lands and apply the purchase money arising from such sale to 
the purpose of the Charter, and in default thereof, all such 
superfluous lands remaining unsold at the expiration of such 
period, shall thereupon vest in and become the property of the 
owners of the lands adjoining thereto in proportion to the extent 
of their lands respectively adjoining the same.” 

Section 23 relates to fences; Sections 24-26 provide for the 
making and enforcing of by-laws and regulations. 

“Section 27. And be it further enacted, that the said Min- 
ister is hereby authorized to guarantee to any corporation that 
shall undertake any such railroad or railroads, a profit of not 
less than five per cent. per annum on the cost of their road or 
roads and equipment thereof. Provided always, that in any 
contract which may be made, the extreme amount on which such 
guarantee is to be paid, shall be plainly set forth; and provided 
further, that when any such road shall have been finished, the 
actual cost of the road and its equipment shall be correctly made 
up and filed in the office of the Minister of the Interior; and 
provided further, that it shall be lawful for the Minister of the 
Interior, if it shall seem to him desirable, to refer the accounts 
of construction to two arbitrators mutually chosen, one by the 
said Minister, and one by such corporation or their agents, who 
shall choose a third, and the certificate of a majority of such 
referees, duly sworn to before some Justice of the Supreme 
Court, shall be taken to be the cost of the said road and its 
equipments.” This section was amended in 1880 (Ch. 41) by 
substituting a subsidy of $2500 a mile for five per cent. profit. 

“Section 28. And be it further enacted, that the Minister 
of Finance is hereby authorized and required to pay on the cer- 
tificate of the Minister of the Interior, to the corporation or cor- 
porations in this Act contemplated, such sums of money as may 
be ascertained to be due by virtue and authority of the preceding 
section out of any moneys which may at the time be in the Pub- 
lic Treasury, not otherwise appropriated.” Amended in 1880 to 
conform to the amendment of the preceding section. 
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“Section 29. And be it further enacted, that all the stock 
and shares in and all property of any corporation which may 
undertake the building of any railroad or railroads by the 
authority of this Act, shall be exempt from all public taxation 
until such time as the property, stock or shares of any such cor- 
partion shall realize ten per cent. per annum on the amount in- 
vested.” Repealed in 1880. 

“Section 30. And be it further enacted, that any corporation 
which may be organized, and undertake the building of any 
railroad or railroads, in pursuance of the authority of this Act, 
and in accordance with it, may issue bonds to raise money for 
the construction of such railroad or railroads, in such sums as 
may be convenient.” 

“Section 31. And be it further enacted, that the aid by 
this Act contemplated, shall be only extended to railroads of pub- 
lic utility, and not to railroads of mere private or limited con- 
venience.” 

As we shall have occasion to refer to portions of other Acts, 
they will be set forth here. 

Sections 1, 2 and 6 of Chapter 62 of the Laws of 1888, entitled 
“An Act to Authorize and Promote the Construction of Steam 
Railroads on the Island of Oahu,” are as follows: 

“Section 1. Power and authority are hereby given to the 
Minister of the Interior, by and with the consent of the Cabinet, 
to contract with B. F. Dillingham, his associates and successors 
and their assigns, or such corporation as shall be formed and 
organized by him or them under thelaws of this Kingdom, pro- 
viding for the establishment of private corporations for the con- 
structing and operating on the island of Oahu a steam railroad 
or railroads of not less than three feet gauge, for the carriage 
of passengers and freight: 

“Provided, however, that if said Benjamin F. Dillingham, 
his associates and successors or their assigns, or such corporation 
shall fail, within eighteen months from the passage of this Act, 
to give satisfactory guarantees to the Government that he or 
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they are able to and will construct and put into operation within 
three years from the approval of this Act, a steam railroad con- 
necting Honolulu with Pearl River Lagoon, the said Minister 
may contract with any Hawaiian corporation for the construc- 
tion and operation of any steam railroad in this Act authorized 
upon the terms and conditions herein expressed. 


“Section 2. The said Minister may, by such contract as 
aforesaid, confer upon Benjamin F. Dillingham, his associates 
and successors and their assigns, or any such corporation as shall 
be formed or organized by him or them as aforesaid (hereinafter 
referred to as such company) all such rights and privileges as 
to the acquisition of rights of way and other privileges for the 
construction, maintenance and operation of such roads, together 
with all depots, stations, yards, crossings, wharves and equip- 
ments as are set forth in an Act entitled “An Act to Promote 
the Construction of Railways,” being Chapter XXIX. of the 
Laws of 1878, as amended by Chapter XLI. of the Laws of 1880, 
except as the same are modified by the provisions of this Act. 
Such contract shall secure to said company the exclusive right 
for twenty years from the date of this Act, to maintain and 
operate a steam railroad or railroads between such points as they 
shall, within three years from the passage of this Act, connect 
by such railroad, provided such railroad shall not be less than 
fifteen consecutive miles in length; and further provided that 
such exclusive right shall not apply to the District of Kona, 
in said Island of Oahu. 

“Section 6. Such company may enter upon, lease, purchase 
and hold any and all such lands, tenements, hereditaments and 
eaSements as shall be required for the construction, maintenance 
and operation of its road, after the location of such road has 
been approved by the Cabinet, but subject to the provisions here- 
inafter contained.” 

This Act of 1888 was amended in 1890 (Ch. 31) in respect 
to the time granted for the construction of the railroad, the 
length of the exclusive franchise, and the payment of a subsidy. 
This amendatory Act of 1890 contains the following: 
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“Section 5. Nothing herein contained shall be held to in- 
terfere with the right of said Oahu Railway and Land Company 
to exercise all of the rights, powers and privileges granted by 
said Chapter LXII. of the Laws of 1888, or by the general rail- 
way law of the Kingdom, except as to the exemption from taxes, 
provided however that nothing in this Act shall be deemed to 
authorize the Minister of the Interior to guarantee or pay any 
subsidy to said company under Sections 27 and 28 of the General 
Railway law of the Kingdom.” ; 

The question was raised in argument whether in construing 
the Act of 1878 the rule of strict construction or the rule of 
liberal construction should be applied. In our opinion the Act 
should be construed strictly; for, though the question involved 
in this case is one of construction as to what corporations should 
enjoy the privileges conferred by the Act, that is, in a sense, a 
question of the identity of the class of corporations, rather than 
a question of construction as to what powers and privileges were 
intended to be conferred, still such extraordinary powers and 
privileges as are conferred should not be held to have been con- 
ferred more widely or generally than was clearly intended. If 
it were an even question from the wording of the Act whether 
the Legislature intended to confer these unusual powers over the 
private rights of persons upon any individuals whomsoever who 
might incorporate for the purposes of constructing any railway 
whatsoever and wheresoever or to confer them only for the pur- 
poses of such railways as should be constructed in pursuance of 
a contract which would insure their public utility, the presump- 
tion would be in favor of the latter construction. However, in 
our opinion, the construction of the Act is sufficiently plain not 
to require recourse to this presumption. We touch upon this 
point because it was raised in argument and to show at least that 
this is not a case for the application of a rule of liberal construc- 
tion. We shall endeavor to construe the Act as if there were no 
presumption either way. 

The theory of the defendant is, mainly, that the provisions of 
the contract referred to in the first sections of the Act are those 
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set forth in Sections 2, 27 and 29, in other words, that the con- 
tract was to vonsist merely of a grant of aid in the shape of gov- 
ernment lands, subsidy and exemption from taxation, and that 
the right of eminent domain is granted directly by the Act, as 
shown by the change in construction in the sections relating to 
eminent domain which begin with, “The corporation may,” &c., 
while the sections relating to aid begin with, “The Minister shall 
have power,” &c. It is argued that the contract must be either 
(1) for aid, or (2) for aid and eminent domain, or (3) for any- 
thing whatever, such as regulation of rates, in which last case it 
is claimed the charter is a sufficient contract. It seems to us 
that there is a fourth construction which is the correct one. It 
is that the contract is to be, as specified in the Act (first section), 
“for the purpose of building and operating a railroad or rail- 
roads,” and that if such a contract is made in pursuance of the 
Act, the corporation may then by force of the Act itself exercise 
the right of eminent domain and that the Minister may also grant 
aid in addition, perhaps either in the original contract or by a 
separate grant. The whole frame of the Act favors this construc- 
tion. The Act provides for a contract in the very first section, 
tending to show at least that this was a leading idea in the minds 
of the Legislature. The other provisions of the Act are inci- 
dental to and in aid of the purposes of the main contract for the 
building and operating of the railroad. A contract having been 
made for this purpose, the Minister may by way of assisting in 
the execution of the purpose grant special aid and the right of 
eminent domain also is conferred as a necessary means of carry- 
ing out the main purpose. If the aid alone were intended to be 
the subject of the contract the Act would hardly have been 
framed or arranged as it was. We should hardly expect Sections 
27 and 29 to be so widely separated from Section 2, if these 
were to form the substance of the contract authorized by Section 
1. There is nothing to indicate that Sections 2, 27 and 29 were 
to form the substance of the contract. The contract is not said 
to consist of those provisions; the Minister is not authorized to 
enter “into a contract,” namely, by granting the kinds of aid 
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set forth in those sections, nor are any other words of similar 
effect used. On the contrary, Section 2 begins, “And the said 
Minister * $ x shall have power,” &c., as if a 
power in addition to and not identical with that set forth in 
Section 1 were given. And Sections 27 and 29 are even more 
emphatic. They begin, “And be it further enacted,” as if an 
additional and different power were being conferred. More- 
over, the Minister may grant this aid (see Section 2). The 
Legislature would hardly have spoken of a “grant” by one to 
another as a contract with another, or have authorized the Minis- 
ter to “enter into a contract with any association of persons,” 
by authorizing him to “make a grant of a right of way,” to the 
association. Section 1 implies that the corporation is to under- 
take something on its part and not merely be the recipient of a 
favor. It implies a mutual undertaking between two parties, 
not a one-sided grant by one party. The expressions, “any cor- 
poration that shall undertake,” &c., in Sections 27, 29 and 30, 
bear out this idea. The expression, “within the prescribed 
period,” in Section 19, also goes to show that the contract con- 
templated was not intended to consist merely of grants of aid, 
but that it might prescribe the period within which the works 
should be completed. There is a change of construction in the 
Act of 1888 similar to that in the Act of 1878 in the manner 
in which the sections begin. For instance, Sections 1 and 2 begin 
with a grant of authority to the Minister, while other sections, 
including those permitting the exercise of the right of eminent 
domain, begin with “Such company may,” &c., (see Section 6) 
and yet there is no question that a contract was required under 
that Act. 

Section 3 of the Act of 1878 provides that “for the purposes 
and subject to the provisions and restrictions of this Act” (not 
Charter), “the corporation may” exercise the right of eminent 
domain in various specified ways. “The corporation” would 
naturally mean the corporation already mentioned and con- 
templated by the Act. It means the corporation referred to in 
Section 1. What corporation is that? Is it the corporation with 
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which the Minister has entered into a contract “for the purpose of 
building and operating a railroad,” or is it any corporation in- 
corporated under the general corporation law “for the purpose 
of building and operating a railroad?” In other words, does the 
last clause of Section 1 go with the word “contract,” or with 
the word “associate”? Defendant argues for the latter construc- 
tion. The argument is that if the last clause did not go with 
“associate” then the kind of corporation with which the Minis- 
ter might contract would not be restricted, and he might contract 
with any corporation whatsoever, as for instance, a mercantile 
corporation, for building a railroad, contrary to the purposes of 
its charter, which would be absurd. But on the other hand it 
might as well be argued that if the last clause in Section 1 does 
not go with “contract” the kind of contract which the Minister 
might make would not be restricted and he might contract for 
any purpose, as, for instance, the manufacture of toothpicks, 
which would be equally or more absurd, for it would not only 
permit the Minister to contract for purposes outside of the 
charter but it would also confer the right of eminent domain 
for purely private, that is, unconstitutional purposes. The com- 
mon sense view is that the Legislature assumed that the Minis- 
ter would not enter into any such contract as was contemplated 
by the Act except with a corporation organized for railway pur- 
poses. The Legislature would more readily assume that he would 
contract with a corporation formed for purposes to which the 
contract was appropriate than that he would not only make a 
contract appropriate to the purposes of the corporation but also 
a contract of the particular kind contemplated by the Legislature. 
It is also argued that if the last clause of Section 1 were intended 
to go with “contract,” the words “purpose of” would have been 
omitted, that is, that the Legislature would more naturally have 
said “contract for building” than “contract for the purpose of 
building.” Perhaps so, if their attention had been drawn to the 
distinction, though this is a matter upon which there might be a 
difference of opinion. But the fact that nearly four lines inter- 
vened between the word “contract” and the words “for the pur- 
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pose of building” is ample to account for the oversight, if it was 
an oversight. Separated, as the words are, thus widely, one 
would not readily detect the slight error in taste in the mode of 
expression, and considering the Act as a whole, it is evident that 
the Legislature were not over-careful in their use of language. 
This question in regard to the word with which the last clause 
of this section was intended to go, is made perfectly clear by 
reference to the first section of the Act of 1888. This section was 
evidently framed on the model of the first section of the Act of 
1878, and it is evident both from the last part of the main por- 
tion of the section and from the last part of the proviso that 
the words “constructing and operating” were intended to define 
the nature of the contract and not the nature of the corporation. 
In the proviso the Legislature said that the “Minister may con- 
tract with any Hawaiian corporation,” without in any manner 
defining the nature of the corporation, taking it for granted that 
the Minister would not contract for the construction of a railroad 
with any but a railroad corporation. We may add that the same 
words “for the purpose of building” are used in the very next 
section (Section 2, Act of 1878) in such a way as to show un- 
mistakably that they were intended to define the purpose of the 
grant and not the character of the corporation. 

It is further argued that the Act of 1878 is a general Act 
applying to all railway corporations because in Section 5 of the 
Act of 1890, it is referred to as “the general railway law.” It 
is a “general railway law” as compared with the Act of 1888 
which is mentioned just before it in this Section 5 of the Act of 
1890 and which authorized the Minister to contract with a partic- 
ular person or to corporation. The Act of 1878 was general in 
that it authorized the Minister to contract with any appro-- 
priate corporation. The Act of 1888 was special in that it 
authorized him to contract with a particular appropriate corpora- 
tion. The Act of 1878 is a “general railway law” in the same 
sense in which the chapter of the Civil Code on corporations is 
a “general corporation Act” as it is called in the first section of 
the Act of 1878 itself. Under this “general corporation Act” 
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any persons could not, as under a more recent Act (Ch. 43, Laws 
of 1890), incorporate at will by filing articles of association; 
they could not incorporate except by obtaining a special charter 
from the Minister of the Interior with the consent of the King 
in Privy Council. Similarly, any persons could not acquire the 
privileges of the Act of 1878 at will after incorporating as a 
railway corporation; they could not do so except by entering into 
a contract with the Minister of the Interior with the consent of 
the King in Privy Council. 

Again, it is true that Section 5 of the Act of 1890 refers to 
the rights, powers and privileges set forth in the Act of 1878 
as granted by the Act, not by the contract. It will be noticed 
on the other hand that Section 2 of the Act of 1888 speaks of 
these same rights, powers and privileges as if they were con- 
ferred through contract with the Minister rather than by the 
Act. The true explanation seems to be that, as set forth in 
Section 5 of the Act of 1890, they are granted by the Act— 
but only to such corporations as have entered into contract with 
the Minister. Moreover, Section 5 itself (Act of 1890) speaks 
in the same manner of the rights, powers and privileges set forth 
in the Act of 1888 as granted by that Act, not by the contract, 
and yet, as already said, a contract was necessary under that Act. 
This same Section 5 also, as shown by its proviso, assumes that 
the provisions of the Act of 1878 relating to special aid were 
considered as in much the same category as the provisions relat- 
ing to the other rights, powers and privileges under that Act, 
that is, that neither set of privileges was regarded as the ex- 
clusive subject of the contract. 

Section 3 (Act of 1878) provides that, “It (the corporation) 
may enter upon any lands which may adjoin upon the line of any 
railway which may be authorized by charter to be made,” &c. 
From this it is argued that the corporations which were intended 
to have these rights of eminent domain are those authorized by 
charter to build a railway, that is, those railway corporations 
chartered under the general corporation Act, and not those 
having a contract with the Minister. This at first seems plausi- 
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ble. But in view of the contrary construction which other por- 
tions of the Act seem to call for, as above set forth, it would 
seem as if the use of the word “charter” here were entitled to 
little weight and further reflection enforces this conclusion. The 
word “charter” evidently was not used as distinguished from 
“contract.” The question was not whether “charter” or “con- 
tract” should be inserted here, but whether either of these words 
or nothing should be inserted. Later in this same paragraph the 
word “authorized” is used followed by neither “charter” nor 
“contract.” There is no particular significance in the insertion 
of the word “charter” here. Its insertion is consistent with 
either construction contended for. We have already seen that 
the Legislature assumed that the Minister would not enter into 
the contract with any corporation not authorized by its charter 
to build a railroad. It merely expresses here what it omitted to 
express in other portions of the Act. The use of the word 
“charter” here is entitled to still less weight from the evident 
fact that little attention was paid to the language of this clause. 
The clause, if read literally, means that one corporation may 
enter upon the lands adjoining the railway of another corpora- 
tion, which would be absurd. The clause must therefore be read 
in the light of the rest of the Act, and when so read it may 
easily be construed in harmony with the construction which we 
have adopted. 

Having decided that the right of eminent domain under this 
Act may be exercised only by such corporations as have entered 
into a contract with the Minister of the Interior, and it being 
admitted that no such contract was entered into by the defendant 
unless its charter is or contains such a contract, it remains to be 
considered whether such is the case. The railway was already 
built and in operation when the owners applied for their charter, 
the lands necessary for the purposes of the railway having been 
obtained by private arrangement. The charter, granted in 1881, 
after reciting that application had been made for a charter of 
incorporation for the purpose of acquiring, rebuilding, extending 
and operating a railroad or railroads and that the proper certifi- 
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cates had been filed as required by Section 1445 of the Civil 
Code (Ch. XXXI., the general corporation law), constituted the 
applicants a body corporate for the purpose of building and 
operating a railroad or railroads between certain points and con- 
ferred upon the corporation the usual rights and powers as to 
succession, suits, seal, holding property, appointment of officers, 
by-laws, capital stock, location of head office, service of process, 
liability, &c., and then proceeded: “The said corporation is 
hereby invested with all the powers, privileges, rights, and 
immunities which now are or hereafter may be secured by the 
‘general corporation law to incorporate companies and is subject 
to the disqualifications declared by Chapter XXXI. of the 
Civil Code to be incident thereto.” The Charter continues: 
“This charter is granted and accepted upon the following ex- 
press conditions,” namely, provisions against discrimination in 
the matter of rates and charges, against unreasonable charges, 
as to location of stations, and supervision by the Minister of 
the Interior. 

We do not decide that a contract such as is intended in Section 
1 of the Act of 1878 may not be embodied in a charter of in- 
corporation, although that section seems to contemplate a contract 
with a corporation already formed. But it is clear that there 
was no intention to insert such a contract in the charter in ques- 
tion. The charter is in the usual form, signed by the Minister 
of the Interior, and the provisions in regard to charges, &c., are, 
as they are expressed to be, merely “conditions.” The charter 
was evidently intended to be granted as a charter and solely un- 
der the general corporation law (Ch. XXXI. of the Civ. Code). 
This point does not need elaboration. 

It remains to consider the defense that the land in question 
is held by the defendant under certain deeds made by the Crown 
Land Commissioners prior to the conveyances from the Hawaiian 
Government to the plaintiff. These alleged deeds were executed 
by a majority of the Commissioners in 1882 and in them, the 
Commissioners after reciting that they had no power to sell and 
convey or release the land in question, unless under the Act of 
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1878, in terms released all claim for damages that might be 
done to the land by reason of defendant’s taking and use thereof, 
and covenanted not to interrupt or hinder defendant in the tak- 
ing or use thereof. This defense seems not to have been much 
pressed in the lower court. If these alleged deeds are valid, 
they might perhaps properly be set up as a defense to an action of 
trespass or ejectment brought by the plaintiff, but we fail to 
see how they can be set up as a defense to a suit for an injunc- 
tion to restrain the defendant from proceeding with unlawful 
condemnation proceedings against the plaintiff’s property. 

The defendant at present occupies the land in question under 
certain leases which have but short periods yet to run. It may 
be in a very unfortunate position at their expiration if it has 
not then the right of eminent domain. The remedy lies with the 
Legislature, not with the Court. 

The decree appealed from is reversed and a decree for an 
injunction in conformity with this decision will be signed on 
presentation. 


A. S. Hartwell (Chas. S. Wheeler, of the San Francisco 
Bar, with him) for the plaintiff. 
Kinney & Ballou and Carl S Smith for the defendant. 
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IN THE MATTER OF THE ESTATE OF C. AKANA, 
deceased. 


Motion ror REHEARING. 
SUBMITTED June 20, 1898. Decipep Avaust 2, 1898. 


Jupp, C.J., Frear anp Wuirtne, JJ. 
Rehearing Denied. 
OPINION OF THE COURT BY WHITING, J. 


A decision was rendered in this cause by the Supreme Court 
o: May 9, 1898, and now the Administrator Wilson moves for 
a rehearing upon the following grounds: 


1. That the decision of this Court directing that the accounts 
filed in said matter are to be corrected by refunding to one 
Akina, out of the assets of said estate, the sum of $178.50, was 
rendered under a mistake and misapprehension as to the facts of 
the case apparent in the record. 

2. That the said decision affords relief to said Akina which 
the facts of the case do not warrant and works a hardship on the 
creditors of said estate as appears by the affidavit of W. F. Wil- 
sou hereto attached and made a part hereof. 

3. That an error has been inadvertently committed in direct- 
ing said sum of $178.50 to be paid to Akina because “the claim- 
ants (Hyman Bros.) held Akina personally responsible, obtained 
judgment against him and levied execution upon his property” 
therefor, the facts in regard to that matter being as follows: that 
Hyman Bros. did sue Akina and obtain judgment against him 
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and levy execution upon his property and sell the same; that 
the amount realized from such sale under execution was $20; 
that under the order of the Probate Court, said sum of $20; 
was refunded to Akina out of the assets of said estate by W. F. 
Wilson; that Hyman Bros. have filed their said claim as a claim 
against said estate with W. F. Wilson, and have been paid and 
have shared with the other creditors, a thirty per cent. dividend 
thereon; that no part of the claim of Hyman Bros. for $178.50 
has ever been paid, by Akina but on the contrary, part of the 
same has been paid out of the assets of said estate, and that 
Hyman Bros. ever since the time aforesaid has been and now are 
creditors of said estate. 

The attention of this Court was not called to the facts now 
presented as a ground for rehearing viz: that the present admin- 
istrator had refunded to Akina $20 which Hyman Bros. had col- 
lected on execution, nor to the fact that Hyman Bros had filed 
their claim with Administrator Wilson and received a dividend 
out of the estate. This was not the mistake or misapprehen- 
sion of this Court and is not ground for rehearing. 

The record of the Circuit Court has been presented to us show- 
ing that further proceedings have been had in regard to this 
matter after our decision, wherein it appears that a further con- 
test of this claim was made by the administrator and the statute 
of limitations set up, which contest was after hearing decided 
against the administrator, and an order was made that the ad- 
ministrator pay to Akina $178.50 the amount of Hyman Bros. 
claim, and from that order the administrator has appealed. The 
course pursued by the administrator is sufficient in itself to 
warrant this Court in refusing a rehearing. 

The motion is denied. 

J. A. Magoon and R. D. Silliman for Akina. 

W. A. Henshall for the Creditors and Administrator Wilson. 
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KEMILIA HOLT v. KAAUKAT. 
Exorprtions From Crrcurr Court, First Omov. 
SUBMITTED JUNE 20, 1898. Deowep SEPTEMBER 26, 1898. 


Jupp, C.J., Frear ano Wartine, JJ. 


Under Section 1287 of the Civil Code, now repealed, to enable a wife to 
convey her lands to a third person, her husband must consent in 
writing. 


OPINION OF THE COURT BY JUDD, C.J., (Frear, J., dissenting). 


This is ejectment for a portion of the land covered by Royal 
Patent No. 1774, and Royal Patent 6515, (L. C. A. 7832) at 
Hamakua, Hawaii. Defendant disclaimed as to three-fourths 
of the land and claimed title by inheritance as to the other 
fourth. The Circuit Court, jury waived, found for the plain- 
tiff as to the three-fourths disclaimed and for the defendant as 
to the other fourth. Plaintiff brings the case to this Court on 
Exceptions. The land at one time belonged to one Keaweopala, 
and upon his death it descended to his son Kaopua and daughter 
Maiau, who together afterwards, on the 13th November, 1876, 
executed a deed of it to the plaintiff Kemilia and her sister Rode, 
daughters of Kaopua. Kemilia claims under this deed and a 
release from Rode. 

When this deed was executed Kaopua had a wife, Honuaiwa, 
and Maiau had a husband the defendant Kaaukai, neither of 
whom joined in or gave any written consent to the deed. 
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Maiau afterwards died, leaving as her only heirs her brother 
Kaopua and her husband Kaaukai, defendant. Evidence was 
offered by plaintiff to show that Kaaukai assented orally to his 
wife’s conveyance, but it was ruled inadmissible by the Court, 
to which ruling exceptions were taken. If the wife’s deed were 
void for want of the husband’s joinder or written consent, he 
would upon her death have inherited one-half of her interest, 
that is, one-fourth of the whole land; and the only question sub- 
mitted on the exceptions is whether under the Statutes then in 
force a wife’s conveyance of her own land was valid if made with 
the oral consent of her husband. 

Section 1287 of the Civil Code, in force at the time of the 
execution of the deed, provided that “The wife * * * 
shall be deemed for all civil purposes to be merged in her hus- 
band, and civilly dead. She shall not, without his consent, un- 
less stipulated by anterior contract, have legal power to make 
contracts, or to alienate and dispose of property” except under 
certain circumstances not involved in this case. By the pre- 
vious Section, 1286, the husband was responsible for the debts 
of his wife and was entitled to the income of her real estate which 
he could lease with her written consent, for a term not to exceed 
that of his natural life. 

If we were called upon to construe this Statute immediately 
upon its enactment it might be open to us to hold that as the 
Legislature has not prescribed how the husband’s consent was to 
be made, it might be either written or oral. 

This Statute Section 1287 was first enacted in 1846 (see Vol. 
1, page 59, Laws of 1846) and re-enacted in the same language 
in the Civil Code of 1859. 

Four years before the conveyance in question was made Chief 
Justice Allen held that a wife could not convey her own lands 
to her husband and added “neither can a wife convey her own 
lands to a stranger unless her husband joins in the conveyance.” 

Cummins v. Wond, 6 Haw. 69. Decided in 1872. 

In 1881 in Nawelu v. Auld, id, 297, it was held by a Jus- 
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tice of this Court that as the wife cannot without her husband’s 
consent make a contract or alienate or dispose of her property, 
her contracts and conveyances to which her husband does not 
consent by joining in their execution, are void and convey 
nothing. The Justice from his familiarity with the rulings of his 
associates declares that “this principle has been frequently laid 
down by different judges of this court.” l 

In these reported cases the Justices make no distinction be- 
tween the husband’s joining in the wife’s deed and “consent- 
irg” to it; thus assuming that the husband’s joinder would be 
hi. method of assenting to it. We agree to this proposition. 
And we draw the inference that as a husband cannot join in the 
written deed without his name appearing in it, the court meant 
that his consent must be in writing when it said that “joining” 
in the deed was his “consent.” 

Since these decisions the public has acted upon them and real 
property has passed by descent in accordance with these prin- 
ciples. Conveyances of real estate belonging to a married 
woman have been made generally on the principle that in order 
to the validity of a wife’s deed of her land the husband’s consent 
must be evidenced by some writing. 

Where the Statute does not say that an oral consent of the 
husband may be proved to validate such a deed and there is good 
reason for holding that the consent must be in writing we should 
hesitate to hold what would be destructive of many valuable 
titles in this country. To allow oral evidence of an act (the hus- 
band’s consent) which would validate an otherwise void deed, 
leaving it in the uncertain memory of fallible and possibly in- 
terested witnesses would be within the spirit of the Statute of 
Frauds enacted for the very purpose of preventing frauds and 
perjuries perpetrated orally. 

Clague v. Washburn, 42 Minn. 271, is to the contrary. There 
it was held that “Inasmuch as the mere consent of the husband 
to his wife’s act does not create or pass any estate, nor affect any 
estate or interest he may have in the land and her separate con- 
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veyance could only operate on her own estate or interest such 
consent could hardly come within the terms of the Statute last 
referred to.” (Statute of Frauds). But in the State of Minne- 
sota, married women’s personal and real estate owned by her 
before marriage or acquired during marriage, continued upon 
her marriage to be her estate to the same extent as it was before 
her marriage. Her husband had no right to the rents. But in 
our case the husband had a right to the income from his wife’s 
land and he therefore had an estate therein and her alienation 
of the land would deprive him of this. His consent to the con- 
veyance should be in writing. The wife’s deed must by the 
Statute of Frauds be in writing. She is civilly dead and cannot 
contract. Her husband’s consent vitalizes her and gives her 
power to contract. It therefore should appear on her deed, or 
by some other writing, that her deed is not void and that she 
is thus made capable of contracting. 

The case before us is a good example of the mischiefs of 
holding that such consent may be proved orally. The husband 
here says he never knew of or consented to the deed. Two wit- 
nesses, after a lapse of twenty-two years swear, that he did con- 
sent orally. We deem it unnecessary to discuss in detail the 
correctness of the statement often made in this court that Sec- 
tions 1286 and 1287 were substantially the common law upon 
the subject of marital rights affecting property. 

We hold that the Circuit Judge was right in excluding oral 
evidence of the husband’s consent to his wife’s deed and overrule 
the exceptions. 

Kinney & Ballou for plaintiff. 

J. T. De Bolt for defendant. 


OPINION OF FREAR, J. 


I respectfully dissent. Section 1287 of the Civil Code pro- 
vided that “The wife, * * * ghall be deemed for all 
civil purposes, to be merged in her husband, and civilly dead. 
She shall not, without his consent, unless otherwise stipulated 
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by anterior contract, have legal power to make contracts, or to 
alienate and dispose of property,” except under certain circum- 
stances not involved in this case. The question is, should the 
court read into the statute the word “written” before “consent” 
or substitute “joinder”’ for “consent.” What was the intention 
of the Legislature? Looking to the statute alone, and without 
reference to the law elsewhere which the Legislature may have 
had in mind, the presumption is that the Legislature intended 
just what it said, “consent,” without qualification, and that if it 
had meant “written consent” or “joinder” it would have said 
so. That the Legislature would have inserted the word “written” 
if it meant that the consent should be expressed in that man- 
ner, is further shown in this instance by the expressions actually 
used in other sections closely related to the one in question by 
proximity or subject matter. For instance, in the preceding 
section which sets forth the husband’s relations to the wife’s 
property, it is expressly provided, after giving him absolute 
control of her personal property, that “he may, with her written 
consent, rent or otherwise dispose of” her real property “for any 
term not exceeding the term of his natural life;” and the Married 
Woman’s Act of 1888, which expressly repealed these sections 
of the Code and permitted a married woman to manage and dis- 
pose of her property, real and personal, in the same manner as 
if she were sole, contained the proviso, “that no sale or mortgage 
of her real estate shall be valid without the written consent of 
her husband;” and in Section 1291 of the Code which follows 
closely after the section in question, it is provided that, “when 
a male under twenty years of age, or female under eighteen 
years of age, is to be married, the consent of the parent, guardian 
or other person * * * shall be first obtained.” It is 
obvious that the Legislature meant merely “consent” and not 
“written consent” in Section 1291; it also expressly said “written 
consent” where it meant that in Section 1286 and in the Act of 
1888. The inference is strong that it meant what it said, merely 
“consent,” in Section 1287, and that it did not there omit the 
word “written” inadvertently. It will be noticed that this sec- 
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ti-n (1287) refers to both real and personal property. If “writ- 
ten” consent were necessary for the disposition of real property 
it would be equally necessary for the disposition of personal 
property. There is nothing to indicate that the word “consent” 
should be construed differently with respect to different kinds 
of property. This Section also relates to the power to make con- 
tracts as well as the power to dispose of property, and the con- 
tracts which the wife may make are not restricted to those that 
are required to be in writing. This also tends to show that the 
Legislature did not have in mind “written” consent or joinder. 
The Legislature apparently had in mind the fact of consent 
rather than the manner in which it should be expressed. 

But it is argued that Sections 1286 and 1287 of the Code are 
virtually enactments of the common law on this subject and 
consequently should be construed as the common law, on the sup- 
position that the Legislature must have so intended. At common 
law, of course, a married woman’s deed made without the con- 
sent of her husband was void. It is no doubt a sound principle, 
and one often followed by this Court in construing these very 
sections of the Code, that where the Legislature adopts the 
common law it should be taken to intend that the Statute should 
be construed as the common law. But is this principle applicable 
to the present case? Sections 1286 and 1287, it is true, follow 
the common law in most respects, but it is equally true that they 
depart from it in several respects, and, in so far as they do 
depart from it, not only is this an indication that there was an 
intention to depart from it but there would also be a presump- 
tion that the Legislature did not intend to depart further from 
the pre-existing Hawaiian common law than was shown by the 
express terms of the Statute. Thus, the first sentence of Section 
1287 states the common law, but this is immediately qualified 
by the second sentence, which is not the common law. The in- 
ference is that the Legislature did not intend to adopt the com- 
mon law on this subject in its entirety. Again, Section 1287 as 
a whole is a departure from the pre-existing Hawaiian common 
law which in the main placed husband and wife on the same, 
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and each on an independent, footing with regard to their prop- 
erty. The inference is that the Legislature did not intend to 
modify the law further than was expressed. That the second 
sentence of Section 1287 does not follow the common law is 
clear. At common law the wife could dispose of her real estate 
only by fine or common recovery, and not at all by deed, 
whether with or without her husband’s consent, oral or written, 
or even if he joined in the deed with her. It is true, however, 
that in some of the American States a deed was regarded as the 
equivalent of a fine or common recovery and the courts held 
that by American common law a joint deed by husband and 
wife was valid, but even granting that this American law as dis- 
tinguished from the English common law was in the minds of the 
Legislature, yet they departed from this also, for they provided 
merely for consent, whether written or oral need not now be 
considered, and not for joinder. That even written consent is 
different from joinder is manifest. Under statutes which pro- 
vide expressly for “written” consent, it is held elsewhere that 
joinder is not necessary. Child v. Sampson, 117 Mass. 63; 
Wing v. Schramm, 79 N. Y. 619; see also Ingoldsby v. Juan, 
12 Cal. 564; Dentzel v. Waldie, 30 Cal. 189. These and other 
cases show that courts elsewhere have given effect to the particu- 
lar wording of statutes where they have not strictly followed 
the common law. See also Strickland v. Bartlett, 51 Me. 355. 
Most decisions upon this subject elsewhere are under statutes 
which provide either expressly or by necessary implication for 
written consent or for joinder, but at least one decision was 
rendered under a statute which, like ours, provided merely for 
“consent.” The statute provided that the wife should not con- 
vey “without the consent of her husband.” The court held that 
the consent might be either oral or in writing, express or im- 
plied. Clague v. Washburn, 42 Minn. 371. The Pennsylvania 
cases cited contra (Buchanan v. Hazzard, 95 Pa. 240 and 
Dunham v. Wright, 53 Pa. 167) are not in point on account 
of the difference in the wording of the statutes. See Trimmer 
v. Heagy, 16 Pa. 484 and Pettit v. Frete’s Extr., 33 Pa. 118. 
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That the Legislature did not intend to follow the common law 
stictly in Sections 1286 and 1287 is clear from other clauses 
as well as from the one now in question. For instance, under 
Section 1286 the husband’s curtesy in his wife’s lands was ex- 
pressly made to continue only until the issue should attain 
majority, and not, as at common law, during the husband’s life. 
Cummins v. Wond, 6 Haw. 69. Again, at common law he 
could alien her lands or the rents and profits thereof during 
coverture, but by this Section of the Code, he could not do so 
without her written consent. Opunui v. Kauhi, 8 Haw. 649. 
Again, by the same Section the husband was made liable for 
the ante-nuptial debts of his wife, without specifying however 
whether his liability was to continue only during coverture, as at 
common law, or after the death of his wife as well. In Kalua- 
hine v. Dole, Trustee, 3 Haw. 374, this Court said, “We regard 
our statute as creating this liability, and to this extent in con- 
flict with the common law.” Thus, the Court has been dis- 
posed to follow the wording of the statute where the statute 
did not plainly appear to follow the common law, and this, too, 
in decisions in which the court recognized that the statute was 
for the most part a re-enactment of the common law. 

From the foregoing reasoning, I could not very well construe 
“consent” to mean either “written consent” or “joinder.” My 
reasons for this conclusion have been stated at greater length 
than might otherwise be necessary because the contrary is 
urged as having been held in certain former Hawaiian decisions, 
namely, Cummins v. Wond, 6 Haw. 69 and Naweli v. Auld, 
Ib. 397. 

These were single-judge opinions and are therefore entitled 
to less weight than opinions of the full court. But they were 
both obiter dicta so far as they bear on the question now in- 
volved. In the first case the Judge decided merely that a wife 
could not convey her lands directly to her husband. In stating 
what the common law was as to conveyances with reference to 
husband and wife, the Judge after stating the incapacity of each 
to convey to the other, added “Neither can a wife convey her 
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own lands to a stranger, unless her husband joins in the con- 
veyance. Our statute is a virtual re-enactment of the common 
law as applicable to marital rights. The wife in the language 
of the Code, is deemed, for all civil purposes, merged in her 
husband, and civilly dead.” It is obvious that the Judge’s 
attention was directed particularly to the first sentence of Sec- 
tion 1287 and its application to deeds directly between husband 
and wife and that there was no occasion and no attempt to de- 
cide upon the construction of the second sentence in this Section 
and its application to deeds to a stranger. As we have seen, 
the statute, while, as the Judge said, a “virtual re-enactment 
of the common law as applicable to marital rights” in most re- 
spects, is clearly not so in all respects, and “consent” even if it 
could be construed as “written consent” certainly could not be 
construed as “joins,” the word used by the Judge. The second 
case was more like the present case in that it involved the ques- 
tion whether the wife’s deed to a stranger was void. The Judge 
said it was void unless the husband consented by joining in its 
execution, and that his subsequent death did not remedy. the 
defect. But there was no contention that the husband had 
orally consented. The Judge proceeded as if there were no con- 
scat whatever and the main question was whether for that reason 
the deed was absolutely void or only voidable. 

It may be that if consent is required at all it would be good 
policy to require it not only to be in writing but also to appear 
upon the deed itself, but questions of policy are for the Legisla- 
ture to decide. The Statute of Frauds does not apply to this case. 
Even if it would be applicable in so far as the husband’s interest 
in his wife’s lands might be concerned, if she were still living, 
it can have no application now that she is dead and the interest 
which he then had in her land has terminated. In my opinion 
tt exceptions should be sustained and a new trial ordered. 
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FRED HARRISON v. LOUIS MARKS and J. A. 
MAGOON. 


Exorptions FROM Crrcurr Court, First Crrcurr. 
SUBMITTED Jury 1, 1898. DECIDED SEPTEMBER 26, 1898. 


Jupp, C.J., Frear anp Wuirine, JJ. 


Held, under the circumstances set forth in the opinion, that the posses- 
sion of the mortgagee under a chattel mortgage, covering after- 
acquired as well as original stock, was sufficient to perfect his 
title so as to protect him against a distraint of the chattels by the 
landlord of the mortgagor, although he, the mortgagee, retained 
the mortgagor to take charge of the chattels for him. 


OPINION OF THE COURT BY FREAR, J. 


This is an action for $661.25 upon a bond executed Angust 
19, 1897, in favor of Fred Harrison by Louis Marks as princi- 
pal and J. A. Magoon as surety. The condition of the bond is 
as follows: “The condition of this obligation is such that 
whereas said F. Harrison claims that the sum of Six Hundred 
and Sixty-one 25-100 Dollars is due to him for rent of certain 
premises being No. 514 and 5106 Fort Street. And whereas 
said F. Harrison has begun distraint proceedings for the collec- 
tion thereof upon the chattels in said premises and whereas the 
sa... L. Marks claims the said chattels as mortgagee in possession. 
Now therefore in case the said L. Marks shall pay or cause to 
be paid to the said F. Harrison all rent that said F. Harrison 
under the law and the circumstances of the case has a right to 
distrain for upon the said goods and chattels then this obligation 
shall be void otherwise to remain in full force and virtue.” 
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The defense was that the condition of the bond had not been 
broken and consequently that the plaintiff had not been damni- 
fied—for the reason that he was not entitled to distrain the said 
goods and chattels on the said date. The Circuit Court, jury 
waived, sustained the defense and gave judgment for defend- 
ant, and plaintiff now brings the case here on exceptions. 

The judgment of the Circuit Court was based on several 
grounds, only one of which need be considered by us, namely, 
that the plaintiff had no right to distrain because the defendant 
Marks was a mortgagee in possession of the goods sought to be 
distrained. 

Our statute permits distraint of the goods and chattels of the 
defaulting tenant only, not those also of a stranger found on the 
premises. Widemann v. Thomas, 10 Haw. 371. The right to 
distrain cannot be exercised as against a mortgagee in possession 
under a recorded mortgage of the chattels in question. Wun- 
denberg v. Campbell, 9 Haw. 207; Cartwright v. Widemai:, 
9 Haw. 692. The main question in this case is whether the 
defendant Marks was a mortgagee in possession of the chattels 
in question when the plaintiff attempted to distrain and when he 
took the bond which is the subject of this action. It is undis- 
puted that the relation of landlord and tenant existed between 
th. plaintiff and one E. A. Williams, who was conducting a 
furniture and undertaking business on the premises in question 
and that the amount of rent due on the date in question was 
as claimed. 

The property on the demised premises, except a portion there- 
vf which had been after-acquired in the course of business, be- 
longed originally to C. E. Williams, father of E. A. Williams 
and had been sold by him to the said E. A. Williams and an- 
other son, H. H. Williams, and afterwards, so defendants claim, 
it had been sold to Mary E. Williams, wife of E. A. Williams. 
The plaintiff contends that there was no valid sale to Mary E. 
Williams. In this decision we consider the property as not be- 
longing to her. There were three mortgages upon it,—two of 
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them, dated June 22, 1894, made to C. E. Williams by 
his said sons respectively and afterwards assigned to J. A. 
Magoon, Trustee, and by him assigned, August 9, 1897, to de- 
fendant Marks, and one, dated November 5, 1896, made to de- 
fendant Marks by Mary E. Williams and E. A. Williams. These 
mortgages iu terms covered all after-acquired stock; this, like 
the original stock, would be protected against distraint, in case 
the holder of the mortgages took possession before the distraint 
was made. See Phillips v. McChesney, 8 Haw. 289. 

As to whether Marks took possession before the plaintiff at- 
tempted to distrain, there was testimony as follows: In the early | 
per: of August, 1897, Marks came to the conclusion that he 
ought to foreclose; on Thursday, August 5, defendant Magoon 
acting as attorney for Marks sent another attorney who was then 
with him to Williams’ place of business to take possession in the 
name of Marks; Williams asked for time to see his wife and with 
her went to Magoon’s office where a meeting with Marks was 
agreed upon for the next day, Friday; on Friday, the meeting 
was held and after ineffectual attempts to come to some other 
agreement, it was decided that the mortgages should be fore- 
closed, Magoon agreed to assign his mortgages to Marks, and 
Williams and his wife consented to Marks taking possession; 
Marks then asked Williams to take charge for him until the next 
morning, Saturday; on Saturday, Marks asked Williams to con- 
tinue in charge under him on salary and Williams consented to 
do so; the same day Marks delivered to Williams and his wife 
a written notice at their place of business that he took possession 
under the three mortgages for breach of conditions; Marks also 
on that day or the following Monday sent his own book-keeper 
to take charge of the books, with a written notice to Williams to 
that effect and a request to Williams to render the book-keeper 
assistance; on Monday Magoon formally assigned the two earlier 
mortgages to Marks in pursuance of the agreement made on the 
previous Friday, and on the same day Marks advertised notice of 
foreclosure of the first mortgage in a newspaper; he also on the 
same day paid Williams $25, one week’s salary; the next day, 
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Tuesday, the plaintiff with his attorney went to Williams’ place 
of business, to demand rent and distrain if it should not be 
paid; Marks who had just left there saw them going there, fol- 
lowed them in and informed them that he had possession; they 
claimed that plaintiff had a right to distrain and Marks offered 
by way of settlement to pay four months’ rent less a debt owing 
by plaintiff to Williams; this offer he made on the belief that 
that was the most that plaintiff could distrain for, if he could dis- 
train at all, and he was willing to pay that rather than go to law 
about it; the offer was declined and two horses and a buggy were 
distrained; later these were returned and the bond now sued on 
was taken instead; the mortgages were all recorded. Marks did 
not personally remain at Williams’ place of business after his 
alleged taking possession, although he called there several times 
a day to see how things were going on; there was no change of 
sign; Williams continued to keep books to some extent, Marks’ 
book-keeper taking statements from Williams’ books and from 
Williams orally; Williams kept the keys of the building; the 
bill-heads remained the same as before. 

The Circuit Court found on all the evidence that “the pos- 
session of Marks was actual and sufficiently notorious to com- 
plete his title to the after-acquired property.” Regarding, as 
we must, this finding as in the nature of a finding of a jury, 
there was sufficient evidence to support it and it cannot be set 
aside. We cannot hold that a mortgagee cannot, as matter of 
law, under any circumstances retain the mortgagor to take 
charge for him. In the present case bearing in mind that the 
mortgages were recorded and that there is no suggestion what- 
ever of fraud, we are of the opinion that the finding of the Cir- 
cuit Court cannot be disturbed. 

The exceptions are overruled. 


C. Brown and A. G. M. Robertson for plaintiff. 
J. A. Magoon and R. D. Silliman for defendants. 
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J. H. RAYMOND v. PAIA PLANTATION COMPANY. 
Motion FOR A REHEARING. 
Susmitrep Aucust 4, 1898. DECIDED SEPTEMBER 28, 1898. 


Jupp, C.J., Frear anp Wuitine, JJ. 


Rehearing Denied. 


OPINION OF THE COURT BY FREAR, J. 


The plaintiff moves for a rehearing of this case, the decision 
in which, dated the 21st of last June, is hereby referred to for 
an understanding of the case. 


One ground for the motion is that the Court overlooked the 
questions whether Mr. Everett was authorized to make the alleg- 
ed contract, and if not, whether the Board of Health ratified the 
contract, if one was made. A decision upon these questions was 
not required by the exceptions. The only theory upon which it 
can be claimed that the Court ought to have decided them is 
that upon the whole case the jury was bound to find that there 
was no contract made or ratified and consequently that the error 
upon which the Court granted a new trial was harmless. The 
trial judge instructed the jury on the theory that there was suffi- 
cient evidence to go to the jury upon the question whether a 
contract was made or not, and, if made but without authority, 
whether it was ratified or not. Let us assume, as contended by 
the plaintiff, that Mr. Everett had no authority to make the con- 
tract. The question would then remain whether the contract, 
if made, was ratified. This Court could not say as matter of 
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law that there was no evidence upon which the jury could find 
that the contract was ratified; nor was there any exception before 
this Court raising the question whether or not there was no 
evidence of ratification. 

Another ground for the motion is that the Court considered 
certain errors in the charge of the trial judge to the jury to 
which the defendant did not except and which were not before 
this Court, and that the Court granted a new trial largely if not 
entirely upon said errors. 

One portion of the charge referred to by counsel is that which 
relates to the ability of the patient to pay. This was excepted 
to. But the Court, as counsel says, approved of this portion of 
the charge as far as it went, but expressed the opinion that it 
did not go far enough. The new trial was not granted on this 
ground, however, but the opinion was expressed merely in order 
to avoid error on the new trial. 

Another portion of the charge referred to is that which relates 
to the construction of the contract. This was not excepted to. 
The Court found it erroneous but did not grant the new trial on 
that ground. Its object in considering this portion of the charge 
was to show that the refusal to give defendant’s requested instruc- 
tion number six was not harmless error. It was because of this 
refusal to give requested instruction six that the new trial was 
granted. This refusal was excepted to; the requested instruc- 
tion should have been given in view of the evidence; and it was 
not given even in substance, but on the contrary the instruction 
that was given tended to mislead the jury. The requested in- 
struction required them to find that if there were a contract to 
cover “all expenses” or “everything,” it covered capital opera- 
tions. The charge tended to lead the jury to believe that capital 
operations would not be covered unless there was an express con- 
tract that there should be no further charge for capital opera- 
tions or, if nothing was said as to capital operations, unless the 
parties to the contract had the same opinion as to whether they 
were included or not. 


The Court in its opinion commented upon several other mat- 
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ters, not as grounds for a new trial, but to prevent a repetition of 
errors on the new trial. The case, we must confess, was a 
difficult one to decide, but we are of the opinion that sufficient 
grounds for a rehearing have not been shown and therefore the 
motion is denied. 

A. G. M. Robertson for plaintiff. 

Kinney & Ballou for defendant. 


JOSEPH FLORES, JR., MARIA BENTO and JOE 
BENTO v. J. MAKA. 


ÅPPEAL FROM Oracuit Court, Fourra Crecorr. 
SUBMITTED SEPTEMBER 19, 1898. DECIDED SEPTEMBER 30, 1898. 


Jupp, C.J., anb Wurrine, J. 


An action to quiet title under Chapter 18, Session Laws of 1890, (Civil 
Laws, p. 666), is an action at law, and a judgment at law should 
be entered up when the case is decided. A decree in equity in such 
action is error and the case is remanded to the Circuit Court to 
revoke and annul] the decree entered, and to enter a judgment on 
the decision rendered. 


OPINION OF THE COURT, BY WHITING, J. 


The plaintiffs claimed fee simple title in one undivided quarter 
of a piece of land in Hilo, Hawaii. The defendant also claimed 
an interest in the same. Plaintiff brought his action to quiet 
title under the statute, filing his complaint on which summons 
issued returnable at a term of the Circuit Court of the Fourth 
Judicial Circuit, and instead of a judgment, a decree in equity 
was made in his favor, from which the defendant appeals to 
this court. 


FLORES v. MAKA. 513 


At the hearing before this Court, defendant made no argu- 
ment, filled no brief and pointed out no errors, but simply sub- 
mitted the case to the action of the court. Under these circum- 
stances, we should not feel called upon to seek for errors which 
the appellant has failed to find or point out. Even defendant's 
counsel admitted that defendant had no standing on the merits. 
In effect it is a confession of no error, and accordingly the appeal 
should be dismissed. However, there is an error in the proce- 
dure which should not remain on our records without correction. 

The action to quiet title is properly brought in the Circuit 
Court and is a term case, being one for a jury unless the jury be 
waived. The hearing of the action was had at chambers, the 
presumption being that the jury was waived, although it does. 
no’ so appear of record. The Judge who heard the case found 
for the plaintiff, and instead of entering up judgment as in an 
action at law, a decree in equity is made in substance as follows 
after entitling the case—“in equity at chambers,”—“decree 
quieting title,’—and after adjudging the plaintiffs to be the 
legal owners of the land described, the court proceeds: 


“It is further ordered adjudged and decreed that one certain 
deed bearing date June 8rd, 1892, and recorded in Volume 135. 
at page 499 in the Registrar’s Office in Honolulu and made and 
executed by Kekuko (w), surviving mother of Ainaike (w) to 
the defendant J. Maka for the above described premises is void 
for the reason that the said Kekuko had previously joined in a 
deed of the same premises to the plaintiff herein and which said 
deed was of record at the date upon which she executed the deed 
above described to defendant herein that the above deed by Ke- 
kuko (w) to the defendant is a cloud upon plaintiff’s title. It 
is therefore further ordered, adjudged and decreed that the said 
deed from Kekuko (w) to J. Maka for said premises bearing date 
June 8rd, 1892, and recorded in the office of the Registrar of 
Conveyances at Honolulu, Oahu, in Volume 135 at page 499 
thereof, be and the same is hereby cancelled, set aside and held 
for naught. That the defendant J. Maka and any and all per- 
sons claiming by, through or under him are hereby perpetually 
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enjoined and estopped from claiming or setting up any claim or 
claims to the premises herein described, or any part thereof.” 


As this action is statutory (Chap. 18, Laws of 1890, Civil Laws 
p- 666), and also is an action at law (see Kahoiwai v. Limaeu, 
10 Haw. 507), returnable and triable at a term by the court, or 
by the judge, jury waived, the court had no jurisdiction to in- 
voke the powers of equity and enter up a decree in equity, but 
should have entered up a judgment at law for the plaintiff. The 
decree entered herein was not within the jurisdiction or powers 
of the court and should be set aside. On the proofs and merits 
of the case, the plaintiffs’ title is proved to be good as against 
defendant’s title, and they are entitled to a judgment in their 
favor. 

It is therefore ordered by this Court that the decree of the 
Circuit Judge be set aside and the case remanded to the Circuit 
Court of the Fourth Judicial Circuit, which court is directed 
to order the decree to be set aside of record and that judgment be 
entered up for the plaintiffs. 

G. K. Wilder, W. S. Wise and F. M. Wakefield for plaintiffs. 

G. F. Little and C. A. Galbraith for defendant. 
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APPROPRIATION OF MONEYS. 


DEPARTMENT OF THE JUDICIARY, 
Howotutu, H. I., September 28, 1898. 


To THE PRESIDENT, 

Sir: 

Your communication of to-day’s date requests the opinion of 
the Justices of the Supreme Court upon the following question: 

“Tn case of a request by the Executive Council for the appro- 
priation of public moneys, during the vacations of the Legisla- 
ture, has the Council of State the discretion within itself to de- 
cide what are the emergencies of war, invasion, rebellion, pesti- 
lence or other great public necessity which shall justify it in 
appropriating public moneys?” 

We answer the question in the affirmative. 

Your obedient servants, 


A. F. Jupp, 
W. F. FREAR, 
W. Avstix Wuitine. 
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KANE KAHOOMANA (k) and POINAWAI NAAIKA- 
UNA (w) v. VERGINIO A. CARVALHO. 


APPEAL FROM O1acuit Junar, Fourra Crrcvrr. 
SUBMITTED SEPTEMBER 19, 1898. Derctpep Ocroser 4, 1898. 


Jupp, C.J., anb Wuirina, J. 


The heirs at law of a deceased mortgagor are entitled to redeem a 
mortgage on real estate which they inherited from deceased, even 
though there be an administratrix of the estate of deceased duly 
qualified. The adminstratrix may redeem, but the right of the heirs 
is independent of the right of the administratrix. 

A suit in equity to redeem by the heirs at law of deceased, is not an 
interference with the administration of the estate, and such suit 
may be brought without leave of the probate court. 


OPINION OF THE COURT BY WHITING, J. 


This is a bill in equity to redeem a mortgage. One J. Kahoo- 
mana died leaving certain real estate upon which was a mortgage 
now held by the defendants which is due and payable. The 
plaintiffs are the heirs of said J. Kahoomana, who tendered to the 
defendant the amount due on the mortgage and demanded a 
release and cancellation of the note and mortgage, which being 
refused they bring their bill and obtain a decree entitling them 
to redeem. Administration was taken out on the estate of J. 
Kahoomana, and Ellen Kahoomana, the widow of deceased, was 
appointed administratrix. She moved the court for leave to in- 
tervene on the ground that she, as administratrix, had full control 
over the real as well as personal property of the deceased, and 
that she only could redeem the mortgage, claiming that the 
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action of plaintiffs was an interference with the administration 
of the estate which could not be allowed without leave of the 
probate court. There were also numerous other grounds which 
are not necessary to refer to. The Circuit Judge refused the 
petition for intervention, and no appeal was taken from this 
decision. However, by various motions and demurrers the de- 
fendant raised this point and on appeal presents the following 
points of law: 

1. “Are the heirs at law of a deceased mortgagor entitled 
to redeem a mortgage on real estate which they inherited from 
deceased, there being an administratrix duly qualified; and can 
they so redeem without leave of the probate court first obtained? 

2. That an heir cannot maintain an action for the settlement 
of any claim or claims after the administration has commenced 
upon the estate until the administration is closed. 

3. That the exclusive right to institute legal proceedings is 
invested in the administratrix pending the administraton, and 
the decision of the court, in this case is unwarranted by law. 

4, That the administratrix having charge of the entire estate, 
whether it passes to the heirs ultimately or is otherwise disposed 
of, cannot be superceded by indifferent persons without leave of 
court. This was not sought or obtained in this case. 

5. That an administratrix takes entire charge of the estate 
whether it passes to the heir ultimately or is otherwise disposed 
of, and the above entitled cause should not have been entertained 
for the reason that at the time of the commencemnt of said 
action there was and still is an administratrix duly.and regularly 
appointed by the court, who had immediate control of the real 
and personal property of the estate after having duly qualified 
as required by law and the order of court.” 

Generally, any party in interest may redeem. To sustain a 
bill to redeem the plaintiff must have either the mortgagor’s 
title or some subsisting interest under it. Upon the death of the 
mortgagor or owner of redemption, his heir at law may redeem. 
The widow may also redeem, and the administratrix may also 
redeem. In this case, the heirs at law inheriting the land from 
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the mortgagor have an unquestionable right to redeem, and it is 
unnecessary to cite authorities. Their right being independent 
of the widow or administratrix, can be enforced irrespective 
of the widow or administratrix, and the exercise of such right is 
not an interference with the administration of the estate by the 
administratrix, and a suit to redeem may be brought without 
asking leave of the probate court. 

It is unnecessary to decide the other points raised, as they 
cannot affect the right of the plaintiff in this suit, nor are they 
gz unds of defense of which the defendant can avail himself. He 
is sufficiently protected by the receipt or payment of the debt 
secured by the mortgage, the same being due. The decree is 
affirmed and the appeal is dismissed. 

Wilder, Wise and Wakefield for plaintiffs. 

Little and Galbraith for defendant. 


C. W. BOOTH, Trustee of the Estate of MALIE KAHAT, v. 
G. ©. BECKLEY and Others, His Tenants. 


Excertions From Circurr Covrr, Fresr Orroit. 
SUBMITTED June 27, 1898. Deciprp Ocroser 10, 1898. 


Jupp, C.J., Frear ano Wuitine, JJ. 


Latitude allowed by the trial court on cross examination of a witness 
called by plaintiff, the answers to which tended to prove the de- 
fendant’s case, is not reversinle error, unless it appears that the 
objecting party is prejudiced thereby. 


Where a person enters land under color of title, under a mistake as 
to description and holds adversely, continuously, openly and no- 
toriously for the statutory period, a title by prescription may be 
acquired by him. 
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OPINION OF THE COURT BY JUDD, C.J. 


This is an action of ejectment, tried in the Circuit Court of 
the First Circuit and a verdict therein rendered by the jury in 
favor of defendants. The plaintiff brings the case to us on a 
bill of exceptions, comprising some 24 points. The plaintiff 
claims in fee simple a piece of land in possession of defendants 
consisting of 1 6-10 acres which he alleges to be in Pahoa, 
Waikiki, Kona, Island of Oahu, which he claims the defendants 
have unjustly and contrary to the rights of the plaintiff taken 
into their possession, etc. It was conceded that plaintiff owned 
the land of “Pahoa” and defendant Beckley the land of “Ka- 
luaolohe” adjoining, in which he alleges the land in dispute is 
and that he holds the same by adverse possession. It was con- 
ceded that the certificate of boundaries by the commissioner 
settling the boundaries of “Pahoa” was incorrect and that the 
survey of the award of “Kaluaolohe” was incorrect also and it 
did not close. Mr. W. A. Wall, surveyor, called for the plain- 
tiff, testified that he abandoned the two surveys and on his best 
judgment found a line between the two lands mentioned. This 
line brought the disputed territory within the land of Pahoa. 
It was contended that the Wall line would cut through several 
kalo patches and he was asked on cross-examination of defendant 
the question: “Ordinarily do persons divide their lands, or do 
you find the ancient lands divided by lines that run into taro 
patches, so that there is an imaginary line dividing my taro 
patch from yours, that is, dividing the real patch, so that the 
leaves—one leaf of the taro may fall on my lands and the other 
leaf on yours?” 

Also, “When they divide ancient land do you understand 
they divide the land so that the line runs through the middle of 
taro patches?’ Both of these questions were allowed to be 
asked, under objection by plaintifi’s counsel as being incom- 
petent, irrelevant and immaterial. We think the questions were 
properly allowed. The subject of inquiry was to ascertain if 
possible the true and ancient boundary of the two lands. The 
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witness had put his judgment and experience in question in 
having settled in his mind the true line between them and in 
testing the accuracy of his judgment he was asked if ancient 
boundaries ever cut through kalo patches. If they did not and 
his line did, then the probability of his line being the true one 
was lessened. The evidence also given by Mr. Wall as to the 
dividing lines between lands in ancient times we think was rel- 
evant and also the question as to kuleanas being usually award- 
ed according to the previous possession of the claimant. This 
disposes of exceptions 2, 3 and 4. Exceptions 5, 6, 7, 8 and 9 
are all to the allowance by the court of questions put by de- 
fendants’ counsel on cross-examination to the witness Beckley 
(defendant) who was called by plaintiff. He was asked by 
plaintiff if he was in possession of the land involved in this suit, 
which included an artesian well, and he answered that he was. 
He was then cross-examined by defendants’ counsel and testi- 
fied as to his having bought the land sixteen years ago from 
one Kioula and as to his knowledge of the length of his and 
Kioula’s possession. A question to Beckley during this cross- 
examination objected to by plaintiff and allowed, was “Were 
you informed of a lawsuit between Malia Kahai and Kioula 
in regard to this piece of land?’ This is exception 5. The 
plaintiff contends that the cross-examination should have been 
limited to the possession and not the ownership of Beckley, as 
the only question put to him on the direct was whether he was 
in possession. Whether the knowledge of Beckley of a suit be- 
tween the respective ancestors in title was legitimate cross-exam- 
ination it is unnecessary now to decide since the answer of Beck- 
ley was that he had not heard of it when he bought of Kioula, 
therefore the plaintiff was not thereby injured. 

Exception 6 is to the allowance of a question on cross- 
examination of Beckley as to what place Kioula pointed out to 
him as the boundary between Pahoa and Kaluaolohe. We do 
no. understand that the object of this question was to prove the 
actual boundary by hearsay, Kioula being alive, but in order to 
show what Beckley actually received possession of from Kioula. 
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This was legitimate. This also disposes of exceptions 7 and 8, 
to the answer allowed made by Kioula to Beckley, which showed 
the extent and situation of the land Beckley was put in posses- 
sion of. This brings us to exception 7 which disputes the ad- 
missibility of all of Beckley’s testimony on the cross-examina- 
tion. Plaintiff contends that defendant should not have been 
allowed to prove his defense of prescriptive possession on cross- 
examination, because it was new matter of defense not brought 
out on the direct. We have shown above that questions on the 
cross, thus far, seem to us to be pertinent to the question asked 
on the direct. They were circumstances explaining the posses- 
sion and were admissible even though they tended to prove the 
defendant’s case. Jackson v. Litch, 62 Pa. St. 451. The plaintiff 
took the risk of the defendant’s being thus cross-examined when 
he made him his own witness. Latitude allowed by the court 
as to the extent of a cross-examination is largely in its discretion 
and should not be the subject of reversal unless clearly pre- 
judicial to the complaining party. “The appellate court will 
nc. interfere unless that discretion is oppressively abused.” 8 
Encyc. Pl. & Pr. p. 110. Here, conceding for argument’s sake 
that the cross-examination was not strictly pertinent to the ques- 
tion on the direct, it was certainly material evidence whether 
introduced in its proper order or not. The rule as to whether 
competent evidence admitted out of its proper order is ground 
for a new trial depends upon whether the plaintiff in this case, 
was injured thereby. If, for example, the plaintiff had rested 
immediately after the cross-examination of Beckley and the de- 
fendant had asked for and obtained a nonsuit, on the ground 
that the plaintiff’s own evidence including the cross-examination 
showed no case and plaintiff’s resting at that stage cut off his 
opportunity to rebut the evidence on the cross, courts hold that 
the nonsuit should be set aside and a new trial awarded. But 
here the plaintiff proceeded to put in his proofs tending to rebut 
the defense of title by prescription and all the evidence went to 
the jury. 

In Jackson v. Litch, supra, Judge Sharswood says that he 
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had not been able to find a single case which had been reversed 
by his court on the ground that a party had been permitted to 
lead out new matters, constituting his own case, by the cross- 
examination of his adversary’s witness. 

We adhere to the so-called “American rule” that the cross- 
examination should be limited to inquiry into the facts and cir- 
cumstances connected with the matters stated in the direct ex- 
amination of the witness. But as it is frequently difficult to 
determine whether or not a given question relates to any matter 
brought out on the direct examination, of necessity much is left 
to the sound discretion of the trial judge. The contention of 
plaintiff that the introduction of defendant’s proofs by the cross- 
examination of plaintiff’s witness is in violation of statute pre- 
scribing the order of proof we do not consider sound, in view of 
the rule of law which gives to the judge the right to exercise a 
sound discretion as to the relevancy of the questions allowed 
to the matter testified to in chief. This view disposes of excep- 
tions 9 and 10. 

Exceptions 11 to 16 inclusive are all to the court’s allowing 
m merous questions to be put to the plaintiff’s witness Kauai. 
They appear to us to have been asked for the purpose of im- 
peaching the witnesses’ character for veracity and to show bias 
in favor of plaintiff. For example, Kauai was asked “You de- 
vote part of your time to looking up your neighbov’s titles and 
finding flaws in them, don’t you?’ “Didn’t you, not more than 
three days ago, make Mrs. Beckley pay twice for a piece of land 
of Moiliili for a man that had nothing to do with you?” “Did 
you know about Booth’s going down to Kioula’s house?” 

The general rule of law being that much latitude is allowed 
in a cross-examination the object of which is to test the extent of 
the witness’ knowledge, his feelings of bias, prejudice, hostility, 
interest, accuracy of memory, &c., in order that the jury may 
estimate correctly the weight to be given to his testimony, we 
cannot interfere unless we find that the court abused its discre- 
tion in allowing the questions, and we do not so find. 

Exception 17, to allowing a witness to be asked if on a certain 
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date he told the truth, is of too little importance to be considered. 
Exception 18 is to refusing to allow plaintiff to be asked if he 
knew “why it was that suit was not brought before by Cummins 
about his well.” Tt was of no consequence to the jury why suit 
was not brought earlier and the question was properly refused. 
Exceptions 19 to 24 inclusive are to the court’s charge and to 
its refusal of certain of plaintiff’s instructions. 

Exception 19. The papers in a case entitled Kioula v. Maria 
Kahai decided in the Intermediary Court of Oahu in August, 
1878, being an action of trespass on the land in controversy 
wherein plaintiff (present defendant’s grantor) recovered 
damages from the defendant (plaintiffs devisee in trust) were 
introduced in evidence by defendant. The court ruled that it 
was not a bar to the action but the testimony of witnesses 
therein, now dead, was evidence tending to show that Kioula 
claimed the land in controversy openly and notoriously. In 
this view the plaintiff withdrew his objection. The trial court’s | 
view of the effect of the decision referred to was that it found 
tkat the land was within the boundaries of Pahoa and the 
defendant’s privy in this case had acquired title by adverse pos- 
session. The evidence on both these points was left to the jury. 

Exceptions 20 to 24 may be summed up as follows: Plain- 
tiff requested that the court should charge as law that possession 
cannot be adverse to another unless intended to be so, and if pos- 
session is acquired under a mistake of fact as to the boundary, 
th. possession cannot be adverse against the true owner. The 
court did charge as follows: 


“The element of hostility to the title of the true owner is an 
indispensable ingredient of adverse possession, The possession 
must be accompanied by an intention to claim as one’s own. 
There must be a claim of title hostile. Thus, it is not sufficient 
to establish adverse possession even if one occupies Jand and 
is not disturbed, if as a matter of fact he holds the land under 
and by permission of the true owner, because such holding would 
be subservient to the true owner. 
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“I have been asked by plaintiff to charge you that if posses- 
sion was acquired under a mistake of fact as to the true boundary 
that such is not in law adverse possession as to the premises so 
held by mistake. That, gentlemen of the jury, I charge you not 
to be the law. Though the intention of possession to claim 
adversely is an essential ingredient, yet if the person enters on 
the land belonging to another, claiming it as his own, even 
though under mistake, he does so enter and possess adversely. 
It is an assertion of one’s own title, and a denial of title in all 
others. In this connection I would like to read to you the fol- 
lowing extract: 


“The protection of possession taken under mistake accords 
certainly with the policy of the law imposing limitations to ac- 
ticns for the recovery of real property, as well as upholding, 
through such limitations, a possession tortiously taken and con- 
tinued for the requisite period with full knowledge, on the part 
of the occupant, of the rights of the true owner.” 


We think the charge was right. When a person enters land 
under color of title or under a mistake as to description and 
holds adversely continuously, openly and notoriously for the 
statutory period, a title by limitation may be acquired by him. 
French v. Pearce, 8 Conn. 489. We may add that in the case 
before us it was not specially found by the verdict that the land 
in dispute was within the true boundaries of the plaintiff’s land 
of Pahoa. The verdict being a general one for defendant does 
not necessarily decide that the plaintiff has the paper title to the 
disputed land, or that Kioula entered under a mistake 

We overrule the exceptions. 

J. A. Magoon, R. D. Silliman for plaintiff, Æ. B. Mc- 
Clanahan with them. 

Kinney & Ballou for defendants. 
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C. NOTLEY AND SONS v. THE KUKAIAU PLANTA- 
TION COMPANY, a Corporation. 


Exorrtions From Crrourr Court, Fiest Crovurr. 
Susmitrep June 30, 1898. Dercwwep Ocroser 10, 1898. 


Jupp, C.J., Frzar anp Wuitine, JJ. 


Exceptions can be taken from an opinion of a circuit judge in a jury 
waived case, 


The land demised was described as follows: “Al that parcel of land 
situate in Hamakua, Hawaii, H. I., being 840 acres, more or less, 
(the amount to be ascertained by actual survey) and being the 
makai portion of the Ahupuaa of Kukaiau, being that portion of 
the said land suitable for the cultivation of sugar cane, and being 
bounded on the north by the ocean, on the east by a deep gulch, 
on the west by a deep gulch, and on the south by the northern 
line of a two hundred acre tract under contract of lease to be 
made in December, A. D. 1883, between the said party of the first 
part and the said party of the second part, together with all the 
appurtenances appertaining thereto.” 


Held: the boundaries of the land demised are sufficiently certain and 
definite and include all the land within the bounds. The evidence 
that portions of it are not “suitable for the cultivation of sugar 
cane,” does not show a latent ambiguity. 


Held: a description “bounded by a deep gulch” means to the bottom 
or middie of the gulch, the lessor owning to the middle. 


OPINION OF THE COURT BY JUDD, C.J. 


This is an action of debt for rent alleged to be due. The 
case was heard, jury waived, by Judge Perry of the Circuit 
Court, First Circuit, who rendered his decision in favor of the 
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plaintiffs on the 12th of March, 1898. The case comes to this 
court on defendant’s bill of exceptions, which counsel for plain- 
tiff moved to dismiss on the ground that “exceptions” do not 
lie from a decision of a Circuit Court in a jury waived case, but 
that an “appeal” only lies. 


Section 1438 of the Civil Laws is ample authority for allow- 
ing “exceptions” to be taken from an opinion of a circuit judge 
in a case heard by him, the jury being waived. Whether under 
Section 1339 of the Compiled Laws an “appeal” could have 
been taken it is unnecessary now to decide because the last legis- 
lature repealed the said section and the question cannot again 
arise. 

We copy the statement of the case from the decision except- 
ed to: 


“Tn this case the plaintiffs claim of the defendant the sum of 
$4405.00 being money alleged to be due for rent for the year 
ending November 1, 1897, of certain premises described in a 
certain lease made by plaintiffs to J. M. Horner & Sons, and by 
said lessees assigned to the defendant. Defendant admits that 
there is due and owing from it to the plaintiffs the sum of 
$4055.50 as such rent, has tendered said sum to the plaintiffs 
anc, upon plaintiffs’ refusal to accept the same, has paid it into 
court; but the defendant denies any liability to pay the balance 
claimed in this action. In the lease, the rent reserved is stated 
to be a certain sum, to wit, five dollars per acre, the area of the 
demised land “to be ascertained by actual survey,” and the dis- 
pute between the parties as to the rent payable consists in the 
fact that they do not now agree as to what are the boundaries of 
said land and, consequently, as to what is its area. 

“The lease declared on was executed May 1st, 1883, and is 
for a term of 25 years from that date, with privilege of renewal. 
The land demised is therein described as follows: ‘All that par- 
cel of land situate in Hamakua, Hawaii, H. I., being eight hun- 
dred and forty acres more or less (the amount to be ascertained 
by actual survey) and being the makai portion of the Ahupuaa 
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of Kukaiau being that portion of the said land suitable for the 
cultivation of sugar-cane and being bounded on the north by 
the ocean, on the east by a deep gulch, on the west by a deep 
gulch and on the south by the northern line of a two hundred 
acre tract under contract of lease to be made in December, A. D. 
1883, between the said party of the first part and said party of 
the second part, together with all the appurtenances appertaining 
thereto.’ The Royal Patent of Kukaiau shows that this ahupuaa 
extends on the north to the seashore, and that on its sides, ex- 
tending mauka and makai, the boundaries run along the middle 
of the deep gulches above referred to. Undisputed evidence 
shows that at the north end there is a high bluff stretching 
across the entire width of the ahupuaa, and that the area of the 
land lying between the upper edge of this bluff and the sea is 11 
acres; also that the area of the sides of the two deep gulches as 
far south as the southerly line of the piece of land in question, 
i. e., between the middle of each gulch and its inner and upper 
edge, is 59 acres, and that the land included within this total of 
70 acres is not “suitable for the cultivation of sugar-cane;” that 
the total area of the land leased, if it includes these 70 acres, 
is 881.1 acres, or 811.1 acres if it does not include these 70 acres, 
The question in this case is whether the description in the lease 
declared on includes the sides of the gulches and the bluff near 
the sea or not. 


“This lease was made in pursuance of the terms of a written 
instrument entered into September 13, 1882, by Charles Notley 
and the original lessees, wherein it was agreed to lease ‘the 
n.akai portion of the Ahupuaa of Kukaiau being that portion of 
suid land suitable for the cultivation of sugar, such quantity not 
to be less than 800 acres and not to exceed 2000 acres.’ 

“A few months after the execution of this agreement, to wit, 
on December 1, 1882, the same parties entered into another 
agreement to lease, at a yearly rental of three dollars per acre, 
‘two hundred acres of land upon the Ahupuaa of Kukaiau 
* * * the upper boundary of such land to be ‘the edge of 
the woods’ or Akulea being the point at which fern commences 
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to grow amongst the timber, the line crossing the ahupuaa E. 
80 S. and the upper side of such two hundred acres to be the full 
width of the ahupuaa;’ and on the first day of December, 1883, 
a lease was accordingly executed containing the following de- 
scription: ‘All that parcel of land situate in Hamakua, Hawaii, 
H. I., containing two hundred acres upon the Ahupuaa of Ku- 
kaiau and being bounded on the north by the southern line of a 
parcel of land leased by the said party of the first part to the 
said party of the second part on the first day of May, 1883, on 
the east by a deep gulch, on the west by a deep gulch and on the 
south by the forest.’ ” 

It seems to us that the conclusion put upon the lease by the 
lower court was correct, that the demised premises included the 
sides of the guiches. The boundaries are certain, “on the north 
by the ocean, on the east by a deep gulch, on the west by a deep 
gulch and on the south by the northern line of a two hundred 
acre tract under contract of lease to be made in December, A. 
D. 1883” between the parties. The exact location of this 
southern boundary is not disputed, the lease of December, 1883, 
having been made. It is claimed by defendant that this general 
statement of boundaries should be modified and the area reduced 
by a part of the description, being that portion of the said land 
“suitable for the cultivation of sugar-cane.” It seems to be 
conceded that the sides of the gulches referred to as well as the 
bluff at the northern or ocean side are “not suitable for the culti- 
vation of sugar-cane.”’ 

The description in the lease called for the “makai portion 
of the Ahupuaa of Kukaiau.” The plaintiff (lessor) owned to 
the middle of the gulches; his grant from the government so 
described the land of Kukaiau. Should not the land leased be 
held to run as far as the middle of the gulches and include the 
sides of the gulches? The northern boundary runs to the 
ocean; this admits of no ambiguity and the bluff is ineluded. 
Where a boundary line is simply by an object, natural or artifi- 
cial, which has width, as a non-navigable stream, (or better, a 
private and not public stream) a way, ditch, wall, &c., then 
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the center is the boundary. In the nature of things, however, 
if the land be bounded by a “house,” a “wood,” a “railroad,” 
or another’s parcel of land, the line does not go through the 
center of such objects, as no one would suppose that the demise 
or grant should carry with it the half of a “house,” &., which 
the lessee or grantee could not make any beneficial use of. In 
the case of a railroad cut, 19 So. R. 19, the easement to the 
railroad of the sides of the cut would not allow the general prin- 
ciple to apply and it is an exception. If the grantor or lessor 
owns the land to the cénter of the way, wall, stream, ditch, &., 
there would be no sense in his granting or leasing to the inner 
edge of the same, retaining to himself the space between. In 
most cases this would be of no benefit to him. Each case must be 
considered by itself. In the case of a gulch, the land interven- 
ing between the top and the bottom or center of the gulch, may 
or may not be useful to the lessor, but valuable or not, the 
presumption that the bottom of the gulch, it being owned by the 
lessor, was the boundary, would still prevail. If it was the in- 
tention of the parties to limit the acreage of the land leased to 
that part “suitable for the cultivation of sugar-cane,” it should 
have been so expressed. It is true the makai portion of the 
Ahupuaa of Kukaiau was “suitable for the cultivation of cane,” 
but not every acre or square foot of it. It was a general descrip- 
tion. If the arm of the eastern gulch running into the body 
of the cane land, the rocky and almost perpendicular bluff and 
the steep sides of the two gulches forming the eastern and 
western boundaries were not suitable for such cultivation, they 
were within the description of the land leased and passed to the 
lessee. The principle of interpretation is that if there be a 
description of the property clear and definite, and sufficient to 
render certain what is intended to be demised, the addition of a 
wrong name, or of an erroneous statement as to quantity, occu- 
pancy, locality or an erroneous enumeration of particulars will 
have no effect. That there was such a definite and certain de- 
scription is clear, and it must prevail. 

We find no latent ambiguity in the description of the land 
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demised. The evidence offered or rejected all appears to be 
parol evidence, whether by written documents or oral. No 
ambiguity appears on the face of the indenture of lease. It is 
only by extrinsic proof of the fact that some of the land is not 
suitable for the cultivation of sugar-cane, that an ambiguity 
could possibly arise. But we think that the lessor only intended 
this part of the description to indicate the general character of 
the makai part of the ahupuaa as suitable for cane to distinguish 
it from forest land, and there was no ambiguity, We therefore 
deem it unnecessary to go into the question of the admissibility 
of certain parol evidence allowed by the court or whether other 
evidence offered was improperly disallowed. 

The exceptions are overruled. 

A. K. Hartwell for plaintiffs. 

Kinney & Ballou for defendant. 


PAHIA (w) v. JOHN MAGUIL. 
Exorrtions From Crrcurr Court, Szconp Crrovir. 
Susmitrep Jury 5, 1898. Decmwxrp Oocroser 10, 1898. 


Jupp, C.J., Frear anp Wuirine, JJ. 


A defense of illegality or the statute of limitations is not available to 
the defendant at the trial unless, in accordance with Rule 4 of the 
Circuit Courts, the defendant has, on filing his answer, given notice 
with the answer or at the foot thereof, his intention to rely upon 
such defenses, 


OPINION OF THE COURT BY WHITING, J. 


This is an action brought by the plaintiff, a woman, against 
defendant in assumpsit to recover certain moneys upon a claim 
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for services, work and labor performed, and also for money had 
and received, 

The plaintiff went to live with defendant, as his mistress, at 
defendant’s request and he agreed that she should receive a 
share of the profits arising from the dairy and stock business 
cerried on by defendant and others. The plaintiff performed 
the usual domestic services that a wife is accustomed to perform 
for a husband and in addition thereto did render services other 
than domestic and did work and labor for the defendant. The 
defendant was in partnership with two others who eventually 
withdrew from the partnership, and, on their withdrawal, they 
left with defendant certain moneys for the use of the plaintiff 
in payment of their shares of the moneys due to plaintiff for 
work and labor in the dairy and stock business, not domestic. 
These moneys defendant received and retained. 

Before the opening of the term the defendant had filed his 
answer which was a general denial. After the opening of the 
term and before the trial, defendant filed an amended answer 
not having obtained leave of court. At the trial the plaintiff 
moved the court to order the said amended answer to be stricken 
from the files, which motion was granted. The defendant then 
moved the court for leave to file the amended answer, which 
motion was denied. The defendant duly excepted to both rul- 
ings. The amended answer is as follows: 


“The defendant answering denies generally and specifically 
every allegation in the plaintiff’s complaint set forth. And the 
defendant further answering denies that on the day and year in 
the said complaint alleged, to wit, on the first of April, 1898, or 
at any time within six years prior thereto or prior to the com- 
mencement of this action, he was or now is indebted to defendant 
in the sum of one hundred dollars or for interest in the sum of 
eighty-four dollars for money lent or advanced, or in any other 
sum or sums of money whatsoever and denies that on the day 
and year aforesaid or at any time within six years prior thereto, 
or prior to the commencement of this action he undertook or 
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promised plaintiff to pay her said sum of money or promised or 
undertook to pay her any money whatsoever and defendant 
denies that at any time within six years prior to said date he was 
or now is or prior to the commencement of this action he was 
indebted to plaintiff in the sum of one hundred dollars for money 
had and received from Peter Joseph to and for the use of plain- 
tiff, or ever at all, and denies that within six years prior to said 
date or prior to the commencement of this action or ever at 
all the defendant promised to or undertook to pay said sum to 
the plaintiff. And defendant denies that on said date in the 
complaint alleged or now is indebted to plaintiff in the sum of 
one hundred dollars for moneys received from Joaquin Lopez 
or otherwise or in any sum of money whatsoever and denies that 
on said day or any time within the six years prior thereto or prior 
to the commencement of this action the defendant undertook or 
promised to pay to plaintiff the said sum of money or any other 
sum of money whatsoever. Wherefore defendant prays that he 
be hence dismissed without day with his costs and disbursements 
in this behalf incurred, and the defendant hereby gives notice 
that he intends to rely upon the fact of the illegality of plain- 
tiffs claim in his defense to plaintiff’s demand. John Miguel 
by Paul Neumann and Geo. Hons, attorneys for defendant.” 


This amended answer is signed by counsel for defendant, but 
is not sworn to, nor is there any affidavit of merits accompanying 
the motion for its allowance. The defense set up therein in- 
cludes the general issue, a plea substantially of the statute of 
limitations, and notice of intention to rely upon the illegality of 
plaintiff’s claim. The defendant’s answer of the general issue 
was filed within the time allowed by law for answering, to wit, 
within twenty days after service of summons. The amended 
answer was filed four days after the opening of the term, two 
days before the trial and forty-nine days after service of sum- 
mons. 

The court was right in striking out the amended answer from 
the files, for it had no standing as a part of the record unless 
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leave of court had been obtained. Rule 3 of the Circuit Court 
Rules provides: “Whenever amendments in the pleadings are 
allowed, the opposing party shall not thereby be entitled as of 
right to a continuance. All pleadings may be amended before 
the return day by filing the amended plea and furnishing the 
adverse party with a copy thereof.” After the return day, the 
case being at issue, the pleadings can only be amended by leave 
of court. The motion for leave to file the amended answer was 
within the sound discretion of the court, and in this case we 
cannot say that such discretio.. has been abused, considering 
the time defendant had in which to make his answer, and also 
the want of an affidavit of merits to support the motion. 


The main point relied on by the defendant is that the con- 
sideration for the services on which the claim is based was 
immoral and illegal. This is raised on the motion for a new 
trial and by an exception to the charge of the court to the jury, 
to wit: “The jury are instructed to disregard any defense of 
illegality, payment or release, as defendant has no right under 
the pleading to such defense.” 

The Cireuit Court refused to entertain the question of immoral 
consideration or contracts based thereon, taking the view that 
such defenses must be specially pleaded under Rule 4, Circuit 
Court Rules, which reads: 


“In personal actions, the Statute of Limitations shall be 
specially pleaded; and no defendant shall be allowed to set up by 
way of defense to the plaintiff’s claim, any illegality, fraud, re- 
lease, payment, infancy, coverture, or discharge under any 
statute relating to bankruptcy or insolvency, unless he shall, on 
filing his answer, give notice with his answer or at the foot 
thereof of his intention to rely upon all or any of such defenses.” 


The defendant also relied on the Statute of Limitations. The 
defendant not having pleaded these defenses and the amended 
answer not being allowed, he could not avail himself of the 
defense of the Statute of Limitations or illegality in the con- 
sideration or contract. Piipiilani v. Houghtailing, 11 Hew. 
100; Sherman v. Harrison, 7 Haw. 663. 
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At the close of plaintiff’s case, the defendant moved the court 
to instruct the jury to render a verdict for defendant. The de- 
fendant was not entitled to this request as the evidence shows 
that defendant had moneys in his hands which he received to 
the use of the plaintiff and which the defendant was liable to 
pay plaintiff, and it was a case for the jury on the facts. 

The defense of immoral consideration would have been good 
if the defendant had placed himself in a position by his answer to 
avail himself of it. The case of Kalua v. Selig, Adm’r., 5 Haw. 
656, supports defendant’s contention that where the considera- 
tion of the contract is immoral, that is, as in this case, the agree- 
ment to live with one as his mistress, the woman cannot recover 
wages either under the contract or under a claim for work and 
labor performed. In the Kalua v. Selig case, the court charg- 
ed the jury that “a contract will not be avoided because it may 
by any probability facilitate an illegal transaction. To render 
it void, the connection with the illegal transaction must be direct, 
and not remote or conjectural, but the other services cannot 
cover up the fornication, if the substantial agreement was to live 
with him as a mistress.” As we have said this defense would 
be good if defendant could avail himself of it. The cirenit 
court might have of its own motion ruled in accordance with the 
Selig case and directed the jury to find against the plaintiff on 
the claim for services rendered, and in such case, the plaintiff 
could not have complained as the court, as a rule on the ground 
of publie policy, declines to acknowledge a claim based on im- 
morality, but the circuit court in its discretion did not take such 
a view of this case, and the defendant not having the right to 
maintain this defense, we cannot set aside the verdict as found 
by the jury. 

In the course of the trial, the counsel for defendant pro- 
pounded to plaintiff on cross-examination the following ques- 
tions: `. 

“Did you live with the defendant as his wife?” 

“During the time you have performed these services were vou 
his wife?’ 
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“You stated just now that he came for you and you lived to- 
g:ther with him as his wahine, I want you to explain what you 
mean by that?” 


The court, on objection of plaintiff, refused to allow these 
questions and defendant excepted. 

These exceptions must be overruled as we have already decid- 
ed that the defense of illegality was not open to the defendant;. 
in that view it was not proper cross-examination or material; and 
even if admissible, an examination of the evidence shows that 
thereafter these questions were fully answered. 

The exceptions are overruled. 

L. A. Dickey for plaintiff. 

P. Neumann for defendant. 


C. M. HYDE, S. M. DAMON, J. O. CARTER and W. F. 
ALLEN, Trustees, r. W. O. SMITH, Attorney-General. 


APPEAL FROM Circuit Junar, Frresr Crrcurr. 
SUBMITTED SEPTEMBER 28, 1898. Drcimen Ocroser 11, 1898. 


Jupp, C.J., Wurrine, J., anp Cec Browy, Esq., IN PLACE 


or FREAR, J., ABSENT. 


Where the will provides that the trustees shall have “the most ample 
power to sell and dispose of any lands” and “generally to make 
such investments as they consider best,” and that “said trustees 
shall not sell any real estate” but to “continue and manage the 
same unless in their opinion a sale may be necessary for the 
establishment or maintenance of said schools (the Kamehameha 
Schools) or for the best interest of my estate;” 
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Held; the trustees in the exercise of a sound discretion as to the 
best interest of the estate may sell lands without application to 
a court of equity for permission so to do. 


OPINION OF THE COURT BY WHITING, J. 


Appeal by defendant from a decree in equity from a judge of 
the First Circuit Court. 

The decision of Circuit Judge Stanley contains 1 statement 
of the case and his conclusions, which we adopt: 


“The petition in the above entitled cause sets forth:—that 
the petitioners are, together with the defendant, the acting trus- 
tees under the will of Bernice Pauahi Bishop, deceased Decem- 
ber 2, 1884; that as such trustees they are seized and possessed 
in trust of certain property described in certain deeds enumerat- 
ed in the petition, copies of which are thereto attached in Ex- 
hibits B., C., D., E., F., G. and H.; that they have heretofore 
whenever it was believed by them to be for the best interest of 
the estate of said Bernice Pauahi Bishop, sold or exchanged 
the real estate devised by said will or conveyed by sundry of 
the said deeds and have re-invested the proceeds thereof upon 
the trusts declared by said will, without application to a court 
of equity and without authority other than conferred upon them 
by said will and said various deeds of trusts; that they anticipate 
that they will have occasion in the future to sell and dispose 
of lands and re-invest the proceeds as heretofore and they ac- 
cordingly pray for a declaratory decree as to whether or not 
they have the authority to do so without first making application 
to this Court. 

“The defendant, the Attorney-General of the Republic, as rep- 
resenting the beneficiaries of the said trust and the public in- 
terest, answering the petition denies the petitioners’ right to 
sell or exchange the real estate held by them upon the said 
trusts without authority from the court. 

“An examination of the various deeds recited in the petition 
and exhibited therewith will show that the lands conveyed there- 
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by are to be held by the petitioners in accordance with the trusts 
created by the will of said Bernice Pauahi Bishop, the trustees 
being vested with all the powers and subject to all of the restric- 
tions set forth in the said will and codicils (see Exhibit G.) as 
fully as if the said premises had been devised to said uses by 
said will. The construction of the will will therefore render 
unnecessary any further construction of the various deeds. 

“The authority which the petitioners have exercised in the 
past, and claim to possess now is to be found, if at all, in the 
seventeenth section of the first codicil of the said will; the 
material portions of which reads as follows: 


“17th. I give unto the trustees named in my will the most 
ample power to sell and dispose of any lands or other portions 
of my estate, and to exchange lands ud otherwise dispose of the 
same; and to purchase land, and to take leases of land whenever 
they think expedient, and generally to make such investments 
as they consider best; * * * * and I further direct 
that my said trustees shall not sell any real estate, cattle ranches 
or other property, but to continue and manage the same unless 
in their opinion a sale may be necessary for the establishment 
or maintenance of said schools, or for the best interest of my 
estate. * * %* * And I give unto my executors named 
in my said will full power to sell any portions of my real estate 
for the purpose of paying debts or legacies without obtaining 
leave of court; and to give good and valid deeds for the same, 
the purchasers under which are not to be responsible for the 
application of the purchase money.’ 

“In my opinion this section gives the trustees discretionary 
power in regard to the sale of the real estate belonging to the 
estate. The testatrix, I think intended that this power should 
be exercised without the intervention of a court of equity. The 
language used is very forcible. The trustees are given ‘the 
most ample powers’ to sell, dispose of, exchange, lease and pur- 
chase lands ‘whenever they think it expedient,’ and generally 
to make investments ‘as they consider best.’ 
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“Such ample discretionary powers being given to the trustees, 
the testatrix proceeded to enlarge the powers of her Executors, 
(see latter part of Section 17), authorizing them to sell any por- 
tion of the real estate for the purpose of paying debts or legacies 
without obtaining leave of court. 

“T therefore find that by the will of Bernice Pauahi Bishop, 
the trustees acting thereunder are vested with a discretion to 
act in regard to the sale and disposal of land, devised or con- 
veyed to them whenever it appears to them expedient and for the 
best interest. of the estate; that they are under no obligation to 
apply to a court of equity for permission so to do; and that a 
court of equity should not intervene unless it is made to appear 
that the trustees are abusing the discretionary powers vested in 
them.” 


We are of opinion that the decision of the Circuit Judge 
is sound and the construction of the will is the proper one. In 
support of this construction, the cases of Penniman v. Sander- 
son, 18 Allen 193, and Eldredge v. Herd, 106 Mass. 579, may 
be cited. 

The case of Penniman r. Sanderson, 18 Allen 198, is especial- 
ly well considered and clearly contains the principle upon which 
the case at bar depends. That case was a bill in equity brought 
by the beneficiaries of a trust to have certain lands sold by the 
trustees to be charged with the trust. A devise had been made 
by the original owners of the property to two trustees to manage 
sthe estate, pay certain legacies and to provide for the deviser’s 
family. The will which created the trust contained the follow- 
ing clause:— 

“T give to the trustees and trustee acting for the time being 
for the performance, of this my will full power and authority 
to make sale of the whole or anv part of my real estate if such 
sale becomes necessary or expedient for the purpose of raising 
any of the sums of money hereinbefore mentioned and bequeath- 
ed and to execute to the purchaser or purchasers thereof any 
and all such deeds or conveyances as may be requested to pass a 
good and valid title in the parts so sold.” 
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There is no mention in the deed of the desire on the part 
of the testator that the trustee should be free from any super- 
vision of the court in making these sales. After the death of 
one of the two trustees appointed the remaining trustee sold a 
portion of the realty belonging to the estate. Several of the 
beneficiaries were minors and in accordance with the established 
practice of Massachusetts leave of the Probate Court was first 
obtained to part with the interests of the minors. This, how- 
ever, has no bearing upon the principal part of the case. The 
grantee to whom the trustee sold the land was fully informed of 
the title owned by his grantor and also had notice of the claims 
of the beneficiaries. The principal question in the case was 
whether there had been a breach of the trust by a sale of this 
land. It was contended by the trustee and the defendant in the 
case that the proceeds of the sale of the land were to be devoted 
to the object of paying the legacies provided for in the will. In 
answer to this contention the beneficiaries show that there was 
sufficient personality in the possession of the trustee to meet the 
necessities of expenditure; but the Supreme Court held that the 
discretion which had been given under the above quoted clause 
in the will was an extensive one, that the trustee had been given 
the power to decide when it was “necessary” or “expedient” to 
convert land into money and with this fund pay off the legacies 
and other grants provided for in the will. The Court says:— 


“In construing this last extract from the will we are to deter- 
mine what was meant by “necessary” and what by “expedient.” 
It might be said that a sale of real estate could not be necessary 
to raise the sums of money bequeathed by the will if they could 
be raised from any other source, and as the personal estate ap- 
pears to have exceeded the amount required, the necessity con- 
templated did not exist, but the trustees are also allowed to sell 
whenever a sale becomes expedient and this gives them a much 
wider latitude. There is no other test of the expediency describ- 
ed by the testator than the sound discretion and judgment of 
the trustees. Undoubtedly they were bound to exercise such a 
discretion, and cases might be supposed in which a court of 
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equity would intervene to prevent a manifest abuse of it, but if 
the sale was made for the purpose of raising any of the sums of 
money bequeathed in the will, if it was honestly and fairly made 
and in the opinion of the trustees was an act which would benefit 
the parties interested in the execution of the trust they were 
justified in making it. It had then become expedient within the 
meaning of the will. To give this phrase any force it is clear 
that it must be held applicable to causes where the money was 
not actually and absolutely needed for the payment of legacies.” 

In the case of Eldredge v. Herd, 106 Mass. 579, there was 
a petition for a decree of the court of equity to compel a sale 
of land by trustees under a will. The will contained this clause: 


“T give my said trustees and their successors and any person 
acting as trustee under this will full power and authority to 
sell any and all real estate of which the trust premises shall be 
at any time composed and to make any and all deeds and do any 
and all acts necessary or proper for carrying into full effect any 
and all such sales.” 


The petition set out that a certain piece of real estate owned 
by the trust estate was unoccupied and unimproved and produced 
no income except $100 a year; that the petitioner had requested 
the trustees to sell this lot and offered to pay a large price for it. 
It was also shown that the lot had risen in value to about 
$25,000. But the Court said:— 

“The will reposes a discretion in the trustees in regard to the 
sale of real estate they have exercised that discretion against a 
sale. There is nothing to show that they have exercised it im- 
properly or unwisely.” 

Appeal dismissed. 

Kinney & Ballou for plaintiffs. 

E. P. Dole, Deputy Attorney-General, for respondent. 
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KAUIMAKAOLE LAZARUS v. JOSEPH O. CARTER. 


APPEAL ON POINTS OF LAW FROM Distaicr Court or HonoLvLo. 
Susmittep Ocrosrr 1, 1898. Decmwep Ocroszr 12, 1898. 


Jupp, C.J., Warme, J., anp L. A. Droxey, Esq., OF THE 
BAr, IN PLACE oF FREAR, J., ABSENT. 


In an action of replevin plaintiff claimed certain chattels alleging them 
to be hers, unlawfully detained by defendant. Defendant in ‘a 
special plea says that he is executor of the will of one Eleazar 
Lazarus, deceased; that the testator devised the property sued for 
to certain minor devisees of whom defendant is guardian, and that 
as such executor defendant came into possession of the property 
which he now retains, and submits that he is not liable to suit 
therefor until the expiration of six months after probate of the 
will, which time has not yet expired. The District Magistrate sus- 
tained the plea and gave judgment for defendant. The plaintiff 
appealed on the point of law that her claim is against the defendant 
as an individual and not against the estate for which defendant is 
executor, and he is liable if at all in his individual capacity. 


Held, that as the defendant’s plea does not deny that the property was 
plaintiff’s or assert that it was assets of his testator, it admits that 
the property was plaintiff’s and that it is wrongfully detained by 
defendant. Hence defendant cannot assert his statutory exemption 
as executor from suit. 


If the property is not assets of defendant’s testator, he as executor has 
no authority over it and he is liable as an individual for wrongfully 
retaining it. 


Plea overruled. 


OPINION OF THE COURT BY L. A. DICKEY, ESQ. 


This is an appeal on points of law from a judgmént of the 
District Magistrate of Honolulu in an action of replevin. De- 
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fendant filed a special plea alleging that he was executor of the 
will of one Eleazar Lazarus, deceased; that by said will which 
was admitted to probate June 18, 1898, said decedent devised 
the property sued for to certain devisees and appointed defendant 
their guardian; that as such executor defendant came into pos- 
session of said property and retained same; and defendant claim- 
ed that, being lawfully in possession of said property as executor, 
this action of replevin could not be brought under the law for 
said property until the expiration of six calendar months after 
the probate of said will which time has not expired. The Dis- 
trict Magistrate sustained this plea and gave judgment for 
defendant. 

Plaintiff appeals to this court from this judgment on the 
points of law “that the defendant is liable if at all in his indi- 
vidual capacity to the plaintiff and not as executor” and “that 
the claim of the plaintiff is against the defendant as an indivi- 
dual and not against the estate for which the defendant is the 
executor.” 

Defendant’s plea is unverified, and the record shows no evi- 
dence given before the District Magistrate nor any admission of 
fact by counsel upon which the judgment for defendant could 
be based, but as no objection to the judgment is made on this 
ground and the facts are admitted by counsel for plaintiff ex- 
cept the lawfulness of the possession of the defendant as stated 
in the plea, we will treat the plea as though proved. 

The suit is properly brought against the defendant in his 
private capacity. Wells on Replevin, Sec. 276; Cobbey on 
Replevin, Sec. 432. As executor he has rights only over what 
belongs to the estate and the fact that Eleazar Lazarus treated 
the property as his own in his will is not conclusive that it is 
part of the assets of his estate in defendant’s hands as executor. 
If the property did not belong to Eleazar Lazarus, the executor 
has no right to it, and his right as executor to be in no case 
liable to suit until the expiration of six calendar months after 
probate, except in causes of rejected claims, gives him no rights 
over property not belonging to the estate. 
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It follows that in this suit against defendant personally, be- 
fore he can have exemption from suit as an executor of the will 
of Eleazar Lazarus, it must be shown that this property is part 
of the testator’s estate. The plea of defendant does not deny 
that plaintiff is owner of the property sued for and as such enti- 
tled to possession, but relies entirely on the statute (Act 37, Sec. 
3, Laws of 1898) providing that “Executors * * * shall 
in no case be liable to suit until the expiration of six calendar 
months after probate * * * except in cases of rejected 
claims. * * * ” By not denying these facts the defend- 
ant admits the same. The unlawful detention is a wrong and he 
cannot set up that he did such unlawful act in his capacity as 
executor and thus avoid being sued in an individual capacity. 
See Martz v. Putnam, 117 Ind. 394. 

The judgment of the District Magistrate is set aside and the 
case remitted to him with directions to overrule defendant’s plea. 

J. T. De Bolt for plaintiff. 

E. B. McClanahan for defendant. 
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RUSSEL COLGROVE v. THE STEAMSHIP “CITY OF 
COLUMBIA.” 


ROSE BERLINER v. THE STEAMSHIP “CITY OF 
COLUMBIA.” 


APPEAL From Cirourr Joner, Fisr Omov. 
Supmirrep Ocroser 11, 1898. Dgcwep Ocrosrr 15, 1898. 


Jupp, C.J., Warre, J., anb P. Neumann, Esq., or THE BAR, 
IN PLACE OF FREAR, J., ABSENT. 


In admiralty an appeal suspends the sentence amd the cause is to be 
heard in the appellate court as if no decree had been pronounced. 
The appeal stays all proceedings and the parties are bound to keep 
the vessel where it then was, to wit, in the possession of the court. 
It still remains im the custody of the officer of the court in which 
it was libeled. The care of its preservation is not altered by the 
appeal. 


The necessary result of proceedings in rem (in admiralty) is that the 
thing in litigation must be placed in the custody of the law and 
cannot be delivered to either party but on sufficient security. To 
entitle the res to release, a sufficient security must be substituted 
for it, generally a bond or a stipulation for value. The amount is 
the value of the vessel or at least not less than the amount of the 
claim set forth in the libel. 


OPINION OF THE COURT BY WHITING, J. 


The steamship City of Columbia was libeled in admiralty in 
the First Circuit Court by Russel Colgrove and also by Rose 
Berliner for damages for malicious and unjustifiable arrest and 
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imprisonment and assault and battery alleged to have been com- 
mitted by Walter S. Milnor, the master of the vessel while on a 
voyage from a port in the United States to the port of Hono- 
lulu, Hawaiian Islands. The amount claimed in the first libel 
was $15,000 and in the second libel $5000. The steamship was 
seized and is now held by the marshal. 

In the Colgrove claim the court found in favor of the libellant 
in the sum of $1000, and a decree therefor was entered, from 
which decree the libellant and also Milnor, the master of the 
vessel as claimant, appealed to this court. In the Rose Berliner 
claim, the court found against the libellant and dismissed the 
libel and dissolved the attachment; and libellant appealed to 
this court from the decree entered thereon. 

The master, Milnor, as claimant now moves this court that he 
may be allowed to file a bond conditioned for the payment of 
such moneys as may be awarded libellant, in the sum of $2000 
or such reasonable sum as this court may fix, and that the vessel 
be released from arrest in order to pursue her voyage which has 
been interrupted by these proceedings, on his filing such bond 
with proper sureties. The grounds upon which the motion is 
based are: “That the amount of damages claimed by the libel- 
lant are excessive and unreasonable and furnish no proper 
criterion to be followed in determining the amount of bond to 
be required of said vessel; that said vessel is now upon her first 
trip from the port of Seattle in the State of Washington to the 
ports of Hilo and Honolulu, having been put upon said route 
to make regular voyages at stated intervals; that the owners of 
said vessel have no business connections in Honolulu, and it 
being the first trip of a new line the petitioner is unable to ob- 
tain security other than such as he can give upon said vessel; 
that great loss and hardship is resulting to said vessel and her 
owners and also to intending shippers at the port of Hilo and 
elsewhere in consequence of the detention of said vessel; that 
petitioner has made application to the Circuit Judge before 
whom said cause was tried to fix the amount of a bond to re- 
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lease said vessel, but said Judge has declined to make an order 
deeming it improper to do so as appeals have been taken to this 
court.” 

The libellant opposes this motion on the ground that the pro- 
ceedings are in rem in admiralty and that the res must remain 
in the custody of the court until the end of the litigation; and 
that the vessel can only be released upon a stipulation for value 
or at least upon a stipulation for value which should -be suffi- 
cient to cover the claim made in the libel, and should not be less 
than $15,000. 

The libellant Rose Berliner also moved this court for an order 
to the Circuit Court in admiralty, directing that court not to re- 
lease the vessel from arrest until the termination of the litigation 
or such relief as may be suitable, the libellant fearing that the 
effect of the order of dissolution of the attachment made in the 
decree in the Circuit Court on her libel would be to release the 
vessel. This motion raises the question of the effect of the 
appeal in admiralty as to the disposition of the res, and whether 
or not the appeal suspends the decree and further proceedings in 
the Circuit Court. 

In the case of The Brig Ann, 9 Cranch, 290, Chief Justice 
Marshall says: “In order to constitute and perfect proceedings 
in rem it is necessary that the thing should be actually or con- 
structively within the reach of the court. It is actually within 
its possession when it is submitted to the process of the court; 
it is constructively so when by a seizure it is held to ascertain and 
enforce a right or forfeiture which can alone be decided by a 
judicial decree in rem.” 


Our statutory proceedings in admiralty are contained in Sec- 
tions 1509-1513, Civil Laws. 

“All applications for the foreclosure of any hypothecation or 
other maritime lien, upon any vessel, domestic or foreign, or for 
the enforcement of the rights of salvors, or of material men, or 
for damages in cases of collision, or for the forfeiture of any 
vessel or other property for a breach of the revenue laws, or in 
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causes of damage where the right of action arose without the 
jurisdiction of this Republic, shall be by sworn petition, in the 
nature of a libel.” —Section 1509, Civil Laws. 

“Upon the filing of any such petition, the Justice shall deter- 
mine, ew parte, upon the propriety of granting the process pray- 
ed for. He may, before issuing process, grant an order to show 
cause, if in his opinion advisable to the ends of justice.”—Sec- 
tion 1510, Civil Laws. 

The next section, 1511, provides for the service of process and 
a publication of a notice of such action, proceedings, attach- 
ment, &c. The proceedings under our statutes follow the usual 
course of proceedings in admiralty in other courts of admiralty, 
except perhaps the power under Section 1510 of the judge to 
grant an order to show cause before issuing process. The circuit 
judge at chambers has the jurisdiction to hear and determine all 
civil causes of admiralty and maritime jurisdiction. 


We are of opinion that the appeal suspends the sentence or 
decree of the circuit judge in admiralty, and that the attach- 
ment of the vessel is not dissolved, but that the vessel or res 
must remain in the custody of the circuit court; that the marshal 
cannot release the vessel without order of the admiralty court 
which cannot be granted until the litigation is finally at an end. 
“In admiralty an appeal suspends the sentence, and the cause is 
to be heard in the appellate court as if no decree had been pro- 
nounced. It is not res adjudicata until the final sentence of the 
appellate court is pronounced. The cause in the appellate court 
is to be heard de novo as if no sentence had been passed. This 
has been the uniform practice not only in cases of appeal from 
the district to the circuit courts of the United States, but in this 
court (the Supreme Court of the U. S.) also.” Yeaton v. U. S., 
5 Cr. 281. The appeal stays all proceedings and the parties are 
bound to keep the. vessel where it then was, to wit, in the pos 
session of the court. The Rio Grande, 23 Wall. 463. 

In all proceedings in rem, on an appeal, the property follows 
the cause into the circuit court of the United States and is sub- 
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ject to the disposition of that court; but it does not follow the 
cause to the Supreme Court of the United States on an appeal 
to that court. The mandate of the Supreme Court is sent down 
to the circuit court and there operates upon the fund or property 
which remains in the circuit court until the litigation is ended. 
The Collector, 6 Wheat. 194; The Lady Pike, 96 U. 8. 465; 
The Lottawane, 20 Wall. 225. 

The necessary result of proceedings in rem (in admiralty) is 
that the thing in litigation must be placed in the custody of 
the law, and cannot be delivered to either party but on sufficient 
security. In the United States the property does not follow the 
appeal into the superior court. It still remains in the custody 
of the officer of that court in which it was libeled. The care of 
its preservation is not altered by the appeal. The duty to pre- 
serve it is the same. Jennings v. Carson, 4 Cr. 9-10; The 
Wanata, 95 U. S. 617. 


It is clear to us that as the jurisdiction in rem of the admiralty 
court attached upon the libel and arrest of the vessel, the court 
retains jurisdiction over the res until the final termination of the 
litigation; and in order for the claimants of the vessel to obtain 
the release from attachment, pending the end of the proceed- 
ings, a stipulation for value should be given. The libellants 
are entitled to have the res stand to satisfy any final judgment 
they may obtain, and as it is said in Jennings v. Carson “the 
thing in litigation must be placed in the custody of the law and 
cannot be delivered to either party but on sufficient security.” 
The libellant having the right to have the res held by the court, 
then he is entitled before the release of the res to have a suffi- 
cient security substituted for the vessel, and such security is 
generally a bond or stipulation for value, and unless agreed 
upon between the parties the amount is measured by the value 
of the vessel, not by the amount of the judgment in the court 
of the first instance, if rendered, nor by any estimated amount as 
to what libellant may eventually be decreed. There are state- 
ments in the text books to the effect that the admiralty court 
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may make an order that the vessel or res be delivered to the 
claimant upon his giving a stipulation for such sum “as the 
court may order,” or “in such sum as the court shall direct.” 
Benedict Admiralty, Sections 444 and 447. We however have 
not found any adjudged cases where the court could fix the 
amount of the stipulation at a sum less than the value of the 
vessel or res. On the contrary, the cases are numerous where 
the stipulation is for the value of the vessel which is usually 
ascertained by her appraisal, unless the parties agree among 
themselves. In 1 Am. & Eng. Ency. 266, it is stated that “the 
amount of the stipulation is supposed to be the full value of 
the property seized, but it is often a matter of agreement be- 
tween the parties. Thus if a valuable vessel is libeled for a small 
claim, the libellant’s proctors will usually agree that for the 
purpose of that suit, the value of the vessel may be considered 
tc be an amount sufficient to cover libellant’s claim and interest.” 
In a foot note, p. 266, “but when the value of the vessel is fixed 
by consent, a motion to reduce the amount of the stipulation can- 
not be made. Otherwise when the amount is fixed by the court 
or under Revised Statutes, Section 941, or the court will fix 
the amount when claimant contends that the amount exacted 
by libellant is exorbitant. See The Monarch, 30 Fed. Rep. 
83 (in the District Court of South Carolina). In that case the . 
libel was for salvage and no stated sum was claimed in the libel. 
Under force of the vessel, a valuable steamship, having to pro- 
ceed on her voyage, the claimants agreed to a stipulation in 
$20,000, although the libellant at first demanded $40,000. A 
motion was made to reduce the amount of this bond and the 
District Judge said: 


“Had the stipulation been executed under an order emanating 
from this court, binding on the parties, libellant and respondent, 
or under the section of the Revised Statutes, I would feel no 
hesitation in looking into the amount demanded, and in reducing 
it if the facts justified me in so doing. The City of Hartford, 
11 Fed. Rep. 89. But in the present case the bond is the result 
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of the act of the parties, and was insisted upon by the libellant 
as the sole condition of the immediate release of the steamship 
and of her cargo. Without such consent she could not have 
left the port. Reluctantly, and under protest, the claimant final- 
ly yielded and gave the bond. This was done to gain a present 
advantage,—the speedy departure of the vessel, and time and 
money saved. Upon this, and this alone, the libellant released 
his lien on the cargo and the ship. He accepted this bond in lieu 
of both. This being the act of the parties, accompanied by the 
release of present advantage on the one part, and the gain of 
present advantage on the other, I cannot interfere with it. If, 
when the case comes up on its merits, it shall appear that the 
libellant took advantage of his opportunity to oppress and harass 
the respondent by an abuse of the process of the court, he can 
and he will be punished for it. If his claim has merit, his con- 
duct will enter as an element in fixing his reward. If his claim 
has no merit, and is simply vexatious, the respondent will have 
a remedy. But, as the case now stands, without any opportunity 
—indeed, without any right—to form or to express any opinion 
as to the ultimate result, I cannot interfere with a stipulation 
entered into by concurrence of parties and out of court.” 


We are not aware of any case following the dictum in the 
case of The Monarch. Nor have we found any case where the 
court made an order that the stipulation should be less than the 
value of the vessel, nor less than the amount claimed by the 
libellant. If in such case a stipulation should be taken or order- 
ed taken for a sum less than the value of the vessel and less than 
the claim of libellant, then the sum named in the stipulation is 
the limit of liability to libellant, no matter if on appeal the 
libellant recover judgment for a larger amount than the stipu- 
lation. 

We are of opinion that the libellants are entitled to a stipula- 
tion for value which will be a substitute for the vessel or res, 
and that the amount of such stipulation shall not be less than the 
amount of the claim or claims against the vessel for which she 
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is libeled, provided the vessel be valued so much, unless by the 
agreement of parties a stipulation for a lesser amount be taken. 

We have held that the appeal suspends the decree and that the 
vessel remains in the custody of the circuit court until the ter- 
mination of the litigation, but we are of opinion that the Circuit 
Judge in admiralty in keeping the res still retains jurisdiction 
to order an appraisal of the vessel if it shall be necessary, and 
to allow security to be substituted for the res, as by a bond, or a 
stipulation for value with proper sureties. An order to the 
Circuit Court in admiralty will be granted directing such court 
to retain, the custody of the vessel until the termination of the 
litigation, and further, to release the vessel upon the filing of a 
stipulation for value or a sufficient bond with proper sureties. 

Counsel for Rose Berliner has stated in open court that he 
will accept a bond in the sum of $2500, which sum for the 
purposes of her libel may be taken as the valuation of the vessel. 

Kinney & Ballou for libellant Colgrove. 

Geo. A. Davis for libellant Berliner. 

F. M. Hatch and E. Caypless for the vessel, claimant and 
master. 
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F. L. DORTCH v. A. V. GEAR. 
AppEAL FROM Crrcuit Juper, First Crecurr. 
SUBMITTED SEPTEMBER 20, 1898. DerorwEp OCTOBER 20, 1898. 


Jupp, C.J., Warma, J., and P. Neumann, Esq., or THE Bar, 
IN PLACE OF FBEAR, J., ABSENT. 


Equity will take jurisdiction for the relief of one partner where his 
copartner seeks to obtain for his sole use and to the exclusion of 
the plaintiff, the benefit arising from a transaction within the 
scope of the copartnership. 


A bill to obtain such specific relief is not demurrable because a 
general accounting is not prayed for, and that irrespective of the 
dissolution or continuance of the partnership. 


OPINION OF THE COURT BY P. NEUMANN, BSQ. 


In this case an appeal was taken by plaintiff from a decision 
of the Circuit Judge of the First Circuit, sustaining defendant’s 
demurrer to the bill as amended and dismissing the plaintifi’s 
bil: without prejudice. The reason given for the judge’s deci- 
sion is that the plaintiff should have sought a general account- 
ing. The facts as found in plaintifi’s bill appear to be the fol- 
lowing: 

On April 15, 1896, the parties entered into a partnership 
under articles in writing, styling the firm name “A. V. Gear,” 
for the purpose of carrying on the business of real estate, stocks, 
bonds, and loans for one year; the articles provided for the 
rendering of full and correct accounts to each other once in 
thirty days or oftener if necessary to clear, adjust, pay and 
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deliver each to the other their just share, etc., and at the end 
of their partnership they shall account to each other fully and 
correctly and the assets then remaining should be divided be- 
tween them. The agreement is made part of the bill. After 
the expiration of the term of one year, the parties agreed to 
continue and carry on the business, changing the name of the 
firm to “A. V. Gear & Company,” and the business was carried 
on thereafter under that firm name until “on or about” the 
ninth of October, 1897, which implies that the partnership 
was then dissolved. It is further alleged, that for certain rea- 
sons all the purchases of land by the firm were made in plain- 
tiffs name. That in August, 1897, a negotiation took place 
for the purchase of a lot from Princess Kaiulani and when con- 
summated a deed was drawn conveying the land to plaintiff 
according to the usual custom of the partnership. That on’the 
Tth day of October, 1897, defendant, intending to deprive plain- 
tiff of any benefit in this land purchased by the partnership 
did fraudulently, secretly and unknown to plaintiff, prepare 
another deed to himself as grantee, and on the 8th of October 
procured the same to be executed and delivered to himself. 
That defendant has since claimed to hold the said land for his 
use and benefit and has denied that plaintiff or the partnership 
has any legal or equitable rights therein. 

The bill further contains a tender of payment of one-half 
of the consideration paid by defendant for the land. The 
prayers of the bill are, 1st, that the defendant be declared to 
be trustee to the plaintiff's use of one undivided half of the 
land; 2d, that he be required to convey to plaintiff said un- 
divided half; 3d, that he account to plaintiff for the rents, 
issues and profits from the land since the date of its acquisition 
by defendant; 4th, for general relief. 

The allegations if proven are sufficient to make a case where 
equity can and should interfere. 

The doctrine that no action arising from partnership relations 
can be brought by one partner against the other unless for a 
general accounting, has its exceptions. One of these exceptions 
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is presented in the case before us in which a partner seeks to 
gain an advantage to the exclusion of the other partner, through 
a transaction which apparently lies within the scope of the part- 
nership business. The partnership had been dissolved; all of 
the other partnership matters probably had been settled as pro- 
vided for in the agreement of partnership, and probably nothing 
remains unsettled except the transaction in question which is 
such that “one partner has sought to withhold from his copart- 
ner the profits arising from some secret transaction.” 2 Lind- 
ley, 947. This case presents one of the exceptions to the rule 
that courts of equity will not entertain jurisdiction of a special 
accounting between copartners and that a general accounting 
must be asked for to afford an adjustment of the special matter. 
The case of Comstock v. Buchanan, 57 Barb. 127, is in point. 
The action was brought to have the defendant declared a trustee 
of stock claimed to be partnership property and which defend- 
ant had taken in his own name. No general accounting was 
prayed for. The relief was granted and the decree affirmed. 
In the case of Settembre v. Putnam, 30 Cal. 490, where among 
other things the plaintiff prayed for a final accounting and a 
decree that defendant Putnam be declared to hold certain in- 
terests in a quicksilver mine in trust for plaintiff and himself 
jointly, the general accounting was refused, but the specific 
relief asked for establishing his rights and a conveyance of the 
interest to which he claimed to be entitled was granted. 

Plaintiff’s case is further supported by the authority of 
Struthers v. Pearce et al, 51 N. Y. 357; Mitchell v. Reed, 61 
N. Y. 123; Clegg v. Edmondson, 8 De G., M. & G. 787; 
Featherstonhaugh v. Fenwick, 17 Ves. 298. 

It is immaterial whether the partnership between plaintiff 
and defendant at the time of defendant’s procuring the con- 
veyance to the land in question was actually dissolved or not, 
providing that the negotiations for the land were in progress 
during the continuance of the partnership. In either case the 
plaintiff was entitled to relief without praying for a general 
accounting in so far as he asks that a decree be made declaring 


DORTCH v. GEAR. 555 


defendant to be trustee of the land conveyed and for an account- 
ing of its rents, issues and profits from the time of the con- 
veyance. 

The Circuit Judge well states the general doctrine, wherein 
he says: “The only remaining point to be considered is whether 
there being no prayer in the bill for a dissolution of the part- 
nership and a general accounting, the court should decree a par- 
tial accounting in respect to a particular transaction. Equity 
certainly in a case like the present would not order a conveyance 
to be executed and delivered by one party to the other as prayed 
for; and it seems to me that no partial accounting should be 
decreed. When it appears as it does in the present bill that 
there has been a dissolution of the partnership (on or about 
October 9th, 1897) it might not be necessary that there should 
be a prayer for a dissolution, but I think after dissolution the 
petitioner’s proper remedy would be a bill for a general account- 
ing as to the affairs of the partnership, when all partnership 
equities involved would be considered. I have not been able 
to find any case reported in which after dissolution one of the 
partners was allowed to bring a suit for a partial accounting.” 

This opinion is amply sustained by the authorities, yet there 
are exceptions to the doctrine. Bast’s Appeal, 70 Pa. St. Rep. 
301. Even if there were no precedent, the fitness of an inter- 
position by equity is apparent in a case where a dissolution and 
complete settlement of all partnership affairs has taken place 
excepting a secret transaction which was not discovered until 
after that time. The present case is peculiarly within the 
jurisdiction of equity and the court should not refuse its aid on 
the ground that a general accounting is not asked for when 
such accounting may be entirely unnecessary. It is well settled 
that under a prayer for general relief the court is not confined 
to grant in the decree precisely the specific relief asked. If in 
this case the affairs of the partnership had never been settled 
and adjusted it lies with the defendant to set up that fact in his 
answer; he cannot demur to a pleading asking for specific relief 
in equity which is within the power and the policy of the 
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court to grant; non constat that there is any other matter to be 
settled or accounted for between the partners. 

Defendant presents the point that the demurrer should be 
sustained on the ground that the alleged continuance of the 
copartnership was not in writing and that therefore the statute 
of frauds is applicable. This point was disposed of by the Cir- 
cuit Judge who says in his decision: “Upon this question 
there is considerable conflict in the authorities, but the weight 
of decisions seems to be in favor of the position that such a 
partnership is an exception to the statute of frauds and may 
be proved by parol.” Citing many authorities. 17 Am. & 
Eng. Encyc. Law, 899, and the authorities therein cited. 

In the present case a partnership agreement in writing was 
made for the term of one year, and thereafter was orally con- 
tinued. “When the duration is fixed, if it is continued after 
that period, it will be converted into a partnership at will but 
the terms of the original copartnership agreement will continue 
to be operative and binding upon its members during such con- 
tinuance after the original term.” Id. page 902. 

The demurrer should be overruled with leave to defendant 
to answer, and with these directions the case is remitted to the 
Circuit Court for further proceedings. 

Kinney & Ballou for plaintiff. 

G. D. Gear for defendant. 
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SAM KALUA v. D. G. CAMARINOS. 
APPEAL on Pornts or Law rrom Disrrior Court or Honoro. 


Susmrrrep OorosEr 5, 1898. Dromen Ocroser 21, 1898. 


Jupp, C.J., Warme, J., ann Anruur A. Winper, Esg., or 
THE BAR, IN PLACE oF FBEAR, J., ABSENT. 


An administrator carrying on the business of his intestate is per- 
sonally lable to a third person injured through the negligence 
of his servant employed in the business while acting within the 
scope of his employment. An administrator as such cannot com- 
mit a trespass. 


OPINION OF THE COURT BY JUDD, C.J. 


The plaintiff claimed damages $150 for the negligent driv- 
ing by defendant’s servant, Kondo by name, of a horse and 
wagon against the plaintiff and his bicycle, thereby wounding 
the plaintiff and breaking his said bicycle. At the time of the 
damage aforesaid the defendant was carrying on the business 
of the estate of P. G. Camarinos, deceased, as the administrator 
thereof, and the said Kondo as the servant of the defendant 
was then employed by the defendant to drive the said horse 
and wagon and was so driving the same in connection with the 
said business and for the purpose of assisting the defendant 
as his servant in carrying on the same. Upon the trial of the 
cause in the District Court it was found that defendant at the 
time of the collision between the plaintiff and Konda, was carry- 
ing on the business—a fruit store—of the estate of P. G. 
Camarinos, deceased, as administrator thereof, and that Kondo 
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was in the employment of defendant as administrator in carry- 
ing on the said business and held that the defendant was not 
licble in his individual capacity and for that reason gave judg- 
ment for him. 

The question raised by the appeal is whether under the facts 
the defendant is personally liable. The defendant claims that 
he is not liable because the driver Kondo was not defendant’s 
personal servant, but a servant of the defendant in his represen- 
tative capacity. The defendant’s counsel in their brief assert 
that defendant was not carrying on the business as a trader, 
but merely to preserve its good will, until such time as it could 
be sold, under the direction and by the authority of the probate 
court. We do not find this position supported by the pleadings 
or the proofs adduced below. This is a complete answer to the 
contention of defendant’s counsel that an administrator is only 
responsible for damages or injuries caused either directly by 
himself or indirectly by his negligence. Defendant was not 
winding up his intestate’s estate. Kondo was employed by the 
defendant and the alleged trespass was committed by Kondo 
while driving the wagon in the scope of his employment in the 
fruit store business. Defendant was his master. According 
to well settled law not disputed by defendant the master is 
responsible to third persons for injuries through the negligence 
of his servant while acting within the scope of his employment. 
This is so because every master is bound to employ servants 
that are both skillful and careful. So far as third persons are 
concerned Kondo was the servant of defendant. 

In Plimpton v. Richards et al., executors, 57 Me. 115, the 
defendants were sued as executors of one Gardner and attach- 
ment was made of the goods and estate of the testator. The 
case was for damages caused by the defendant’s raising a dam 
in a stream whereby plaintiffs mill was flowed. The dam and 
the land on which it was situated had, under the will, become 
vested in the executors and others. The court held that “the 
action was practically against the estate of Gardner, for if the 
defendants are rightfully sued as executors, the estate must be 
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responsible. It was not against them for any wrongful acts of 
their testator. It is for their own wrong doings. But their 
wrong doings were not official as executors. It was no part of 
their duty to commit trespass upon the rights of others. If they 
did they would be liable as individuals. It would be monstrous 
to hold that judgment and execution should issue against the 
estate of their testator for torts which they could have no 
authority by virtue of their executorship to commit. If an ex- 
ecutor commits a trespass, it is his individual and personal act, 
not his representative act as the executor of his testator. He is 
to settle the estate, not destroy it.” An adminisrator as such 
cannot commit a tort. In this case the law casts upon the de- 
fendant the same responsibility to third parties for the acts of 
his servants as is cast upon all masters or employers of servants. 
Whether the master employs them in the business of his dece- 
dent or his own business it makes no difference. The adminis- 
trator’s degree’ of responsibility to the ultimate beneficiaries 
through the probate court in winding up the estate, his care and 
disposition of the assets of the decedent rest upon other princi- 
ples of law which are not necessary to be discussed here, for 
questions as to an administrator’s liability to those interested 
in the performance of his fiduciary duties over the assets are not 
involved here. 


The appeal is sustained and the judgment appealed from re- 
versed. The case should be proceeded with against defendant 
as an individual upon its merits. 

J. T. De Bolt for plaintiff. 

P. Neumann and John S. Willard for defendant. 
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TONG ON v. TAI KEE. 
APPEAL FROM Crrovir Juper, Fourta Crrcurr. 
SUBMITTED SEPTEMBER 19, 1898. Dercrpep Ocrossr 21, 1898. 


Jupp, C.J., ano Wuitine, J. 


On appeal, a decree ordering specific performance of a written con- 
tract to assign a lease, affirmed, there appearing to be no defense, 


OPINION OF THE COURT BY JUDD, C.J. 


The controversy between the parties to this case came to this 
court at the April term, 1898, and it appearing to us that the 
action was brought at law and was not cognizable in that forum, 
but that equity has cognizance of a suit to enforce specific per- 
formance of a contract, the case was “dismissed without preju- 
dice.” Tong On v. Tai Kee, 11th Haw. Rep. 424, ante. 


The plaintiff then brought the following bill in equity: 


“The plaintiff complains of the defendant and for cause of 
action alleges: 


1st. That on the 10th day of July, A. D. 1897, the defend- 
ant entered into a written agreement with plaintiff wherein 
and whereby he sold and agreed to assign to plaintiff a certain 
lease of land in Puueo, Hilo, Hawaii, which he held from one 
Keomakani, a copy of said agreement is hereto attached and 
made part thereof. l 

2d. That plaintiff has complied with all of the conditions of 
said agreement on his part to be performed and has demanded 
of defendant an assignment of said lease, which defendant has 
refused and neglected and still neglects and refuses to do. 
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Wherefore plaintiff prays that process may issue citing the 
defendant to appear and answer this his complaint, and that he 
may have judgment against defendant requiring him to assign 
and deliver said lease to plaintiff and for such other and further 
relief as may be just and equitable and for costs of suit.” 


The defendant answered as follows: 

“Now comes the defendant and for answer to the petition 
filed herein alleges: 

1st. That he denies each and every allegation as in said 
petition made not hereinafter admitted. 

2d. That he admits the execution of the agreement set forth 
but alleges the fact to be that it was the intention of the parties 
thereto that the defendant should only assign the lease to the 
land on which the blacksmith shop is located and not the entire 
lard held by the defendant under his lease; that this defendant 
stands ready and willing to perform said agreement as the 
same was intended to be performed at the time of its execution 
whenever the plaintiff pays the money as agreed. 

Wherefore defendant asks that he may be discharged with 
his costs in this behalf expended.” 

The Circuit Judge upon the evidence adduced on the law 
action then made the following decree: 


“This cause coming on to be heard on the 2d day of August, 
A. D. 1898, Messrs. Wilder, Wise and Wakefield appearing for 
the plaintiff and Messrs. Little and Galbraith appearing for the 
derendant, and the evidence being offered on behalf of both 
plaintiff and defendant, the cause was submitteed to the court, 
and after due consideration thereof the court finds for the 
plaintiff and orders, adjudges and decrees as follows: 

It is ordered adjudged and decreed that upon payment of 
$170.00 by Tong On, plaintiff herein, to Tai Kee, defendant 
herein, that the defendant Tai Kee shall make, execute and 
deliver to the plaintiff Tong On a transfer of the whole of the 
lease referred to in the petition in said cause, and that he deliver 
to the plaintiff the blacksmith shop and the tools therein and 
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all buildings situated upon the lands embraced in said lease, 
and that plaintiff have and recover from the defendant Tai Kee 
his costs in this action.” 

An appeal to this court was taken by defendant. On an 
examination of the evidence we find that the agreement whose 
execution is sought to be enforced is that quoted on pages 425 
and 426 of the decisions in this volume, Tong On v. Tai Kee, 
above referred to. By this agreement Tai Kee agreed to sell 
“the business of his horse shoeing shop, together with buildings, 
fixtures, tools and lease to one Tong On.” The price was to 
be $270, one hundred dollars was paid in advance as agreed 
upon and the balance, $170, was tendered and refused. The 
defendant refused to execute the assignment of the lease when 
presented to him for signature. So far as we can make out from 
the evidence his excuse was that the agreement called for an 
assignment of the entire lease of the premises on which the 
blacksmith shop stood, whereas he intended to lease only the part 
on which the shop stood and had leased a portion of the lot to 
another. There is no evidence of the alleged prior lease. 

The agreement speaks for itself. It called for the “lease,” 
and meant whatever lease defendant had of the lot. We find 
the agreement to be sufficiently definite to be enforceable. If 
the vendor wished to be relieved of his contract on equitable 
grounds he should set it up in a bill to rescind or reform, or 
possibly by cross-bill, He cannot, on a bill for specific per. 
formance, show by parol that he mistook the meaning of his 
language in the contract. 

We do not find established any defense to plaintiff’s claim 
and affirm the decree appealed from. 

W. S. Wise for plaintiff. 

G. F. Little for defendant. 
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G. K. WILDER v. ©. 8. BRADFORD. 
APPEAL FROM Orrourr Court, Fourts Circuit. 
SUBMITTED SEPTEMBER 19, 1898. Decipep OcrosrR 22, 1898. 


Jupp, C.J., anp Warma, J. 


A partnership in real estate brokerage business had been dissolved. 
By agreement of parties, the plaintiff, one of the partners, was to 
collect and receive the assets of the firm, settle the accounts and 
pay over to the other partner (defendant) what was due him. 
Defendant procured an order from a creditor of the firm for an 
amount due the firm. Held, an injunction in equity restraining 
defendant from collecting the order was right. 


Held, non compliance with the statute of registration of partnerships 
does not make the partnership illegal and does not affect the 
right of one partner to restrain his late copartner from collecting 
the assets contrary to their agreement. 


OPINION OF THE COURT BY WHITING, J. 


The plaintiff brought his bill in equity to restrain by injunc- 
tion the defendant from collecting or negotiating a certain draft 
or order for money alleged to be the partnership property of 
G. K. Wilder & Company, a firm composed of plaintiff and 
defendant, but which had been dissolved and the following 
facts were properly alleged in the bill and were clearly proved 
by the evidence. 

1. A copartnership between the parties in the real estate 
brokerage business under the name of G. K. Wilder & Oo. 

2. The dissolution of the copartnership by mutual consent 
and an agreement that the plaintiff Wilder should collect and 
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receive all the assets, pay the debts and settle up the partnership 
affairs and accounts, and then account to defendant Bradford, 
paying him what might be due him. 

8. That there was an amount of $900 due the firm as com- 
missions on a sale of real estate by Bashaw and Lund to one 
Eagan, which was an asset of the firm of G. K. Wilder & Co. 

4. That without the knowledge of the plaintiff the defend- 
ant, Bradford, obtained an order from Bashaw and Lund on 
Eagan for the $900 in his (Bradford) name, and after the dis- 
solution of the partnership, he, Bradford, attempted to collect 
the money for his own use, it being an asset of G. K. Wilder 
& Co. 

5. That defendant Bradford is insolvent and intended or 
was about to leave the country. 


These facts certainly bring the case within the jurisdiction of 
equity, and, on which, a decree may be founded and granted 
restraining the defendant from collecting the assets of the firm 
or interfering with their collection by plaintiff. The dissolution 
of the partnership and insolvency of the defendant; the mutual 
agreement that one partner shall collect all the assets, pay debts 
and settle the partnership matters; the immediate danger of the 
misapplication of the assets or funds by the defendant; and the 
interference with the partnership property or assets by a partner 
not authorized to settle the business, are all grounds for a court 
of equity to restrain the defendant by injunction, and this even 
without an accounting being asked for. 

17 Am. & Eng. Ency. 951; Lindley on Partnership, Secs. 
997, 998 and 1042; Dortch r. Gear, 11 Haw. 552, ante. 

The Defendant claims that the whole proceedings are in 
violation of Chap. 86 relative to legal procedure in courts of 
record, p. 483, Civil Laws; that this chapter contemplates that 
a civil action should be commenced in a court of record and, as 
expressed in Section 1239, “in case the petition contains a 
prayer for process for constraint, etc., then an order of arrest 
or constraint or injunction shall be issued if the court deems it 
expedient, but no such order or injunction can be legally issued 
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without, at the time of filing a petition for an injunction, a bill 
to determine the legal rights of the parties has been filed.” 

A reference to said Chap. 86, Civil Laws, p. 483, shows that 
it is an enactment “on civil procedure in courts of record,” 
and on pages 488 to 491, provisions are made for the issuance 
of orders of restraint, arrest or injunction in civil cases involving 
unliquidated demands and recovery of property (ejectment). 
Clearly this chapter has nothing to do with or concerning equity, 
but is confined to actions at law. 

Neither the plaintiff nor the defendant registered the copart- 
nership in accordance with the requirements of Chap. 100, p. 
543, Penal Laws, Registration of Copartnerships. By this law 
it is incumbent on persons carrying on business in copartner- 
ship to file with the Minister of the Interior a statement of: 
1. The names and residences of each of the members of such 
copartnership. 2. The nature of the business. 3. The firm 
name. 4. The place or places of business. And, from time to 
time, to report to the Minister of the Interior other changes 
which may occur in the firm. 

“The members of every copartnership who shall neglect or 
fail to comply with the provisions of this law, shall severally 
and individually be liable for all the debts and liabilities of such 
copartnership and may be severally sued therefor, without the 
necessity of joining the other members of the copartnership in 
any action or suit, and shall also severally be liable upon con- 
viction, to a penalty not exceeding five dollars for each and 
every day while such default shall continue, which penalties 
may be recovered in any district court.”—Section 1668, Penal 
Laws. 

The partnership being for a legal purpose, it is legal as be- 
tween the partners and the non-compliance with the law of 
registration of copartnership, although involving a penalty, 
does not affect the relations of one partner to another, nor re- 
lieve one partner from liability to the other for any wrongful 
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act. This point is not well taken. See Yee Yop v. Tai Young, 
11 Haw. 198, ante. 

The appeal is dismisseed. 

W. 8. Wise for plaintiff. 

G. F. Little for defendant. 


HENRY ZERBE v. REPUBLIC OF HAWATI. 
ORIGINAL. 
SUBMITTED OCTOBER 3, 1898. Dercipep OCrToBER 31, 1898. 


Jupp, C.J., Waite, J., anp S. M. Barrou, Esq., or THE Bar, 
IN PLACE OF FREAR, J., ABSENT. 


A general appropriation for the pay of appraisers and examiners in 
the custom house may be disbursed by the collector-general in his 
discretion according to the agreements he may make with such 


employees. 


Where there is a definite amount agreed upon for compensation for 
services to be rendered by an employee of the government an action 
upon a quantum meruit for increased duties subsequently performed 
will not lie. 


OPINION OF THE COURT BY JUDD, C.J. 


Act 26 of the laws of 1895 confers original and final juris- 
diction on the Supreme Court to hear and determine certain 
claims against the government, among them being claims found- 
ed upon “any contract express or implied, with the government.” 

In this case the plaintiff alleges in substance that he was em- 


ployed by the government in the service of the customs from the 
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5th August, 1896, to the 20th October, 1897, at a salary of 
$150 per month, but was paid only $100 per month and claims a 
balance due and owing him of $726.26. Other necessary statu- 
tory allegations are made. There is also a count on a quantum 
meruit alleging that plaintiff’s services were reasonably worth 
the sum of $150 per month, &e. 

We find from the testimony that plaintiff while employed on 
the docks of Honolulu as an “Inspector of Customs” at the 
salary or wages of $100 per month, which place he had held 
since May 22, 1896, was asked by Mr. McStocker, then Deputy 
Collector-General, the Collector-General Mr. Castle being out 
of the country, to come up to the office and take a position in 
the appraiser’s office, as assistant appraiser under Mr. Fishel, 
another assistant appraiser. The pay Mr. Fishel received was 
$150 a month. The plaintiff took the position receiving the 
same pay he had while inspector, $100 per month. Later, in 
August, 1896, Mr. Fishel resigned, and plaintiff continued to 
work there as before and his written commission as “Inspector 
of Customs,” dated 22nd May, 1896, was altered to “Assistant 
Appraiser and Examiner.” Its date was not changed. Under 
the new appointment plaintiff’s duties were about the same as 
before, i. e., to examine and appraise such imported goods as 
should be sent to the custom house for inspection. The same 
number of men was continued to be employed as helpers in thè 
appraising office under. plaintiff after Mr. Fishel left as assisted 
Mr. Fishel while he and plaintiff were doing appraising service. 
Presumably he did the work of two men, i. e., Mr. Fishel and 
himself. At that time there was no statute establishing a posi- 
tion or office of “appraiser.” The collectors of customs were 
required by Section 539 of the Compiled Laws “to receive the 
entries of all vessels and of all goods imported in them, to ascer- 
tain the amount of duties payable thereon, endorsing the 
amount upon the respective entries,” dc. Inferentially, the 
collector would have to appraise the goods, in order “to ascertain 
the amount of duties pavable thereon.” The collector could not 
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delegate to another his final authority and duty in valuing im- 
ported goods, but the preliminary work could be done by others 
and it was competent for the collector-general either to accept 
the valuation made by them as his own, or reject them and make 
anew appraisement. The object of these observations is to show 
that there was no statutory office of “assistant appraiser and 
examiner.” No specific pay was appropriated by the appropri- 
ation bill of 1896 for an “appraiser” or an “assistant appraiser 
and examiner,” but the sum of $6,000 was appropriated for “pay 
of appraisers and examiners.” The power to distribute this fund 
was in the discretion of the Collector-General. He could employ 
as many “appraisers and examiners” as he thought the service 
required, and give them such pay as might be agreed upon be- 
tween him and them, provided the whole amount disbursed did 
not exceed the sum appropriated during the two years’ life of the 
appropriation bill. 

We come now to the crucial point of this case. What was the 
pay agreed upon by plaintiff and the Deputy Collector? Was 
it $100 or $150 per month? The plaintiff says that a few days 
after he took the position of assistant appraiser and examiner, 
Mr. Fishel having resigned, he said to Deputy Collector-General 
McStocker, “I am doing appraiser’s work now, I calculate that 
I get appraiser’s salary too.” He said, “that will all be arranged 
when Mr. Castle gets back; I will see that you get $150 per 
month,—what Fishel had.” Mr. MeStocker says that after Mr. 
Castle’s return, he, McStocker, told Mr. Castle of plaintiff’s ask- 
ing for an increase of pay. They two discussed plans in connec- 
tion with the appraiser’s office and Mr. Castle said, “We won't 
make any change,” and McStocker then told plaintiff “Mr. 
Castle has said that he did not see his way clear to make any 
change in the wages.” The plaintiff says that Mr. Castle’s reply 
was never communicated to him, plaintiff. Mr. MeStocker ad- 
mits that plaintiff several times asked for an increase of pay, 
and he told him that his pay would depend upon what satisfac- 
tion he gave in the performance of his duties. The utmost that 
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plaintiff can say, to sustain the alleged agreement for $150 per 
month, is that Mr. McStocker said “I will see that you get $150, 
the same pay that Mr. Fishel had.” This does not make a con- 
tract for $150 a month. The minds of the contracting parties 
did not meet on the $150 per month pay. The plaintiff’s own 
evidence, taken as a whole, tends rather to show that his under- 
standing was that his pay would be increased, and not that it had 
been increased. Mr. MecStocker’s statement is only a promise 
on his part that at some future time plaintiff would get the in- 
creased pay. But plaintiff admits that he received $100 a month 
and receipted in writing in full for the same. Plaintiff’s signa- 
tures to printed receipts for $100 a month are in evidence. The 
plaintiff resigned on the 20th October, 1897. On the 31st 
October, pay day, he signed the following receipt: ‘‘Appropria- 
tion—Pay of Appraisers and Examiners. Original. Honolulu, 
October 31, 1897. We, the undersigned, hereby severally 
acknowledge that we have received from the Collector-General 
of Customs the sums set opposite our respective names, the same 
being wages in full to date: 


Names. Wages to Amount. Signatures. 
H. Zerbe. October 20, 1897. $64.45. H. Zerbe. 
J. H. Hare. October 31, 1897. 75.00. Jno. II. Hare. 


This sum of $64.45 was balance of wages at $100 per month 
to October 20 when he resigned. But plaintiff says he protested 
aud claimed $150 at the time of receipting each month for $100. 
No writing is offered to show this, and the assertion that oral 
protests were made is denied by the disbursing officer. Plain- 
tiffs counsel contends that his receipts “in full” are only prima 
facie evidence and may be rebutted. We accept this law. How 
are they rebutted in this case? The plaintiff admits in his tes- 
timony that the $100 a month was in fact paid to him but that 
it did not preclude him from claiming that it was only “on 
account” and not “in full” and does it rebut his evidence given 
in the receipt itself that his contract was for $100 per month? 
How? By showing that he was promised the additional $50? 
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This is no proof that he contracted for $150 a month. On the 
contrary, it affords proof that the contract was for $100 a month. 
A receipt for a certain sum of money may be rebutted by proof 
that it was not in fact received, or that a less sum was received 
than was due and that the receipt was given through mistake, 
accident, surprise, or that it was procured by fraud, &c. The 
general rule is that a receipt in full is of itself a complete and 
perfect prima facie defense. Even if a contract was proven for 
$150 a month and the plaintiff receipted for $100 a month as 
his “wages in full to date,” it would be conclusive upon him that 
his wages were $100 a month unless he could explain his receipt, 
for a receipt in full which remains unexplained is conclusive 
and operates as a discharge of the claim and it is for the party 
against whom it is produced to establish its real character if he 
wishes to avoid its effect. 19 Am. & Eng. Ency. p. 1122, and 
eases cited. We hold that plaintiff has not avoided the effect 
of his receipt. 

As to the count for quantum meruit. It cannot prevail, for 
an action on a claim for what the services rendered were reason- 
ably worth in order to be recovered upon, can only be maintain- 
ed where there is no stipulated sum proved in the contract of 
hiring. In the present case we find there was a contract by 
which plaintiff was to receive a hundred dollars a month for his 
services and he cannot recover more because his services were 
worth more or because others received more for like services. 

We wish to add that plaintiff believed that his pay 
would be increased and it might be inferred that he remained in 
the position as long as he did at the lesser rate of pay, in expecta- 
tion that he would receive the larger sum, whereas he might 
elsewhere earn the larger sum. Though not creating a legal 
liability on the part of the defendant to pay the sum sued for, 
these considerations together with the fact that the plaintiff was 
doing responsible work which had previously been done by two 
men might well be favorably considered by the legislature. 

Judgment for defendant. 

G. A. Davis for plaintiff. 

Attorney-General for defendant. 
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REPUBLIC OF HAWAII v. G. L. EDWARDS. 


.Exorptions From Circurr Cover, First Crrcurr. 
Wait or Error ro sAME Oourt. 


SUBMITTED SEPTEMBER 26, 1898. Dxcipep Novemser 4, 1898. 


Jupp, C.J., Wurrine, J., ann A. G. M. ROBERTSON, OF THE Bar, 
IN PLACE OF FREAR, J., ABSENT. 


It is not error for the court to refuse to charge the jury that they can- 
not convict a person accused of an offense, upon the uncorroborated 
testimony of an accomplice, 


Although the sovereignty and property of the Government of the Ha- 
waiian Islands have been ceded to the United States of America 
and accepted by it, the laws of Hawaii (except such as were enacted 
for the fulfillment of treaties extinguished by Annexation, or 
inconsistent with the Resolution of Annexation or with the Con- 
stitution of the United States or its treaties) remain in force unti) 
the Congress of the United States shall otherwise determine. 


Trial and conviction of a person of an “infamous crime” upon an in- 
dictment not found by a Grand Jury is not contrary to the Fifth 
Amendment of the Constitution of the United States, such amend- 
ment applying only to the Federal courts of the United States and 
the Circuit Courts of Hawaii not being such courts. 


The Fourteenth Amendment of the Constitution of the United States 
that “no State shall deprive any person of life, liberty or property 
without due process of law” did not secure to the defendant the 
right of an unanimous verdict of guilty in order to convict him 
legally. “Due process of law” means the settled course of judicial 
procedure as determined by the law of the State. The law of Ha- 
waiian criminal procedure was pursued in this case. The defendant 
was therefore convicted by “due process of law.” 
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OPINION OF THE COURT BY JUDD, C.J. 


The defendant was indicted in the Circuit Court, First Cir- 
cuit, of the crime sodomy, tried, convicted of an attempt to com- 
mit the same and sentenced therefor. His case comes to us upon 
a bill of exceptions and a writ of error raising the same ques- 
tions of law as were sued out according to statute. By agree- 
ment the cases were heard together. 

We consider the points of exception and assignments of error 
somewhat out of their order and take up first the question raised 
upon an exception by defendant as follows: 


The defendant’s counsel asked the court to charge that “the 
evidence of the prosecuting witness must be corroborated. It 
is not alone sufficient to convict.” This was refused. On this 
point the judge charged as follows: 


“The only direct evidence for the prosecution is that of the 
witness Kui. This evidence must be weighed by you with cau- 
tion and if you find it false you must give defendant the benefit 
of such finding. I repeat, it must be weighed with caution, but 
if, after having carefully weighed his testimony you believe it 
to be true it will be your duty to rely upon it and return a ver- 
dict in accordance therewith.” * * * “As regards corro- 
boration I charge you that, under our statute, corroboration of 
the testimony of the complaining witness Kui, is not necessary. 
In some crimes our statute declares that corroboration of the tes- 
timony of the complaining witness is necessary, but sodomy is 
not one of them, it coming under a subsequent statute. Whether 
you will convict’or not I do not know, but what I say is that you 
can do so under our statute. Now, gentlemen, in regard to the 
testimony in this case. It is hardly necessary to define a rea- 
sonable doubt as being founded upon reason. If upon a candid. 
impartial investigation of all the evidence in this case you are 
not satisfied beyond a reasonable doubt as to the guilt of the 
defendant of the charge, at the time and place named in the 
charge to have been committed, then in such case you must give 
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defendant the benefit of that doubt and acquit him. On the 
contrary if, after such examination you are satisfied that you. 
have an abiding conviction of the truth of the charge against 
defendant, and you are satisfied beyond a reasonable doubt, you 
must convict him.” 

Although our statute requires that on a charge of rape the 
testimony of the prosecutrix should be corroborated, no statute 
in Hawaii requires that on a charge of sodomy, the testimony of 
an accomplice should be corroborated by other evidence. Coun- 
sel for defendant contends that though our statute punishing 
this offense does not require corroboration of an accomplice, the 
offense charged here is of such a nature that the general rule 
allowing the jury to convict upon the uncorroborated testimony 
of an accomplice does not apply. We find no case where this 
particular offense is treated as an exception. It may be made 
so by statute. The trial court charged that the jury could con- 
vict on the testimony of the complaining witness alone. It 
seems to have been assumed that the complaining witness was an 
accomplice though neither the court nor the jury were asked 
to find him to be so. We assume that he was an accomplice to 
the attempt. Roscoe says, “It has been repeatedly laid down 
that a conviction on the testimony of an accomplice uncorro- 
borated is legal.” The point was considered by the twelve 
judges (England) and so decided in Re v. Atwood, 1 Lea 464, 
and 1 Roscoe, Crim. Ev. p. 201, 8th Ed. It was so held in Thr 
King v. Wo Sow, 7 Hawn. 737. 

Sackett’s Instructions to Juries, p. 648, says, “While it is a 
rule of law that a person accused of crime may be convicted upon 
the uncorroborated testimony of an accomplice, still, a jury 
should always act upon such testimony with great care and cau- 
tion, and subject it to careful examination in the light of all the 
other evidence in the case; and the jury ought not to convict 
upon such testimony alone, unless, after a careful examination 
of such testimony, they are satisfied beyond any reasonable doubt. 
of its trutl., and that they can safely rely upon it.” 
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This is substantially the charge of the court in the case before 
us. The charge is supported by the following authorities. “It 
is competent to convict a person charged with the commission 
of a crime on the testimony of an accomplice alone.” Com. v. 
Bosworth, 22 Pick. 397. This was affirmed in a later case Com. 
v. Holmes, 127 Mass. 424. “It is conceded, with great uniform- 
ity, that a conviction based upon the uncorroborated testimony 
of an accomplice is legal.” State v. Watson, 31 Mo. 364. “It 
is competent for the jury to convict upon the uncorroborated tes- 
timony of an accomplice.” Lindsay v. People, 63 N. Y. 157. 
“But there may frequently occur other cases, where, from all the 
circumstances, the honest judgment will be as thoroughly satis- 
fied from the evidence of the accomplice of the guilt of the de- 
fendant, as it is possible it could be satisfied from human testi- 
mony—and in such case it would be an outrage upon the admin- 
istration of justice to acquit.” Collins v. People, 68 Til. 591. 

While the citations might be greatly extended showing that 
courts hold that convictions may be had upon the unsupported 
testimony of accomplices, courts have generally given further 
advice or directions of the jury trying such a case. For example, 
in Com. v. Bosworth, supra, the court adds to the statement that 
the jury are competent to convict on uncorroborated evidence, 
that the court should advise the jury to acquit where there is no 
evidence other than the uncorroborated testimony of an accom- 
plice. Roscoe says the practice of judges is almost invariably 
to advise juries not to convict upon the evidence of an accomplice 
who is uncorroborated, and yet the learned author says that 
though a judge should so advise the jury the appeal court would 
be bound to hold that a judge who did not so advise them would 
be right. 1 Roscoe, Crim. Ev. p. 202. The principle is thus 
expressed by Jervis, C. J., in Regina r. Stubbs, 33 Eng. L. & 
Eq. R. 552, “It is not a rule of law that accomplices must be 
confirmed in order to render a conviction valid, and it is the duty 
of the judge to tell the jury that they may act on the uncon- 
firmed testimony of an accomplice; but it is usual in practice for 
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the judge to advise the jury not to convict on such testimony 
alone; and juries generally attend to the judge’s direction and 
require confirmation. But it is only a rule of practice.” * * * 
“Tn this case the jury have acted on the evidence and we cannot 
interfere.” In the same case Wildes, J., said, “This is not a 
question of law, but of practice and questions of law can only 
be reserved for our opinion.” Conviction affirmed. It is held 
in the State v. Wolcott, 21 Conn. 281, “The degree of credit 
which is given to an accomplice is a matter exclusively for the 
jury to say. Courts frequently and ought to advise caution in 
reposing confidence in the naked testimony of an accomplice; 
but this is rather in the exercise of a judicial discretion, than 
because the law demands it.” State v. Potter, 42 Vt. 505, is an 
instructive case on this point. 

In our case we are removed from all difficulty on this point 
by referring to the bill of exceptions and the defendant’s re- 
quests for instructions. All the defendant asked for was the 
bald instruction that the jury “could not convict on the uncorro- 
borated evidence of the accomplice.” Counsel did not ask the 
court to advise the jury not to convict on such evidence. And if 
the failure or neglect to so advise the jury (the court not being 
asked to do so by defendant) should be contended to be erro- 
neous, we answer that the defendant cannot avail himself of 
it in this case, for he has not made the omission of the judge to 
so advise a matter of exception nor an assignment of error. See 
Sec. 4, Chap. LVI of the Laws of 1892. 


We sum up our views as follows: (1) The jury should be cau- 
tioned as to giving credit to the testimony of an accomplice. (2) 
The jury may be instructed that they may convict on the uncor- 
roborated testimony of an accomplice. (3) It is, if the case war- 
rants it, discretionary with the court to advise the jury not to 
convict on such testimony. We presume the court has the power 
to so advise in every proper case. 

A supplementary brief by counsel for defendant refers us to 
Medis et al. v. The State of Texas, reported in 11 So. W. 112, 
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where it is held that on a trial for sodomy the testimony of the 
person on whom the offense was committed must be corroborat- 
ed, if he consented, and the jury must be so instructed where 
the question of consent is in doubt.” Reference to Barbara v. 
State, 42 Tex. 262, will show that a statute of that state re- 
quired the testimony of an accomplice to be corroborated. 

On the empanneling of the jury to try the case it appeared 
that three of the jurors were not naturalized citizens of the 
United States of America nor had they taken an oath to support 
the constitution of that country. They had taken the oath to 
the Republic of Hawaii required by Art. 101 of the constitution. 
An objection to their being sworn was overruled and exceptions 
taken. We are of opinion that the jurors were not thereby dis- 
qualified. Suitable persons who are residents of the Hawaiian 
Islands may be called as jurors. Jury service is not limited to 
citizens of the Republic of Hawaii or of the United States or of 
any other country. This is by the laws of Hawaii. 

The court takes judicial knowledge that the sovereignty, ter- 
ritory and property of the Republic of Hawaii have been trans- 
ferred to the United States, but by the terms of the compact of 
Annexation, generally called the “Newlands Resolution,” not 
only are all civil, judicial and military powers exercised by the 
officers of Hawaii vested in such persons as the President of the 
United States shall direct, to continue until the Congress of the 
United States shall provide for the government of these Islands, 
but the municipal legislation of the Hawaiian Islands ‘shall 
remain in force until Congress shall otherwise determine,” (ex- 
cepting only laws enacted for the fulfillment of treaties extin- 
guished by annexation and not inconsistent with the resolutior 
itself nor contrary to the constitution of the United States nor its 
existing treaties.) Congress has not yet provided for the govern- 
ment of Hawaii. 

The President of the United States by his proclamation de- 
livered on the twelfth of August last, continued in office all the 
existing officers of the Hawaiian government, and only required 
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them to take an oath of fidelity to the United States. As jurors 
are not officers of the government (Queen v. Lui Self, 8 Haw. 
Rep. 484) they are not required to take the said oath. This ex- 
ception is overruled. 

All the proceedings against the defendant from the time of his 
arrest to his conviction and sentence were conducted in the 
method prescribed by Hawaiian law. He was arrested on a war- 
rant sworn to, charging him with the offense stated. He was 
brought before the magistrate of the district where the offense 
was alleged to have been committed. He had counsel and waived 
an examination and was committed for trial at the next term of 
the Circuit Court, First Circuit. He was indicted at that term 
by the Attorney-General and a “true bill” was found thereon by 
the presiding judge of the Circuit Court, to which he plead not 
guilty. A jury of twelve persons was drawn and their qualifi- 
cations having been tested by counsel on both sides, the right of 
challenge exercised the jury was sworn; testimonv taken on both 
sides, counsel addressed the jury, the court charged them and a 
verdict of guilty of an attempt to commit the offense charged 
was rendered by ten of the jury. Each step taken was in strict 
conformity to the statutes of Hawaii, its rules of procedure in 
criminal cases and the rules of practice of the court. Defendant’s 
exceptions and his assignments of error do not contend that any 
deviation was made from Hawaiian law, in fact, he concedes 
that the trial was regular and conformed to the laws of Hawaii. 
But defendant’s counsel contended that the court was with- 
out jurisdiction to try his client, because (1st) the indict- 
ment was in the name of the “Republic of Hawaii,” which 
Republic, having ceded its sovereignty to the United States, no 
longer exists. The offense was alleged to have been committed 
in Hawaii which was now territory of the United States. (2) 
The Attorney-General of Hawaii had ceased to exist as such. 
(3) The defendant had not been tried upon an indictment duly 
presented and a true bill found by a Grand Jury properly and 
duly summoned, defendant’s offense as charged appearing to be 
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an “infamous crime.” (4) An objection to the verdict returned 
by only ten of the twelve jurors was also made, defendant claim- 
ing that in United States courts the verdict must be unanimous. 


The President of the United States, acting under the New- 
lands’ Resolution, proclaimed that the Government of the Hawai- 
ian Islands “shall continue without interruption.” No new 
scheme of government has been provided for these islands, the 
constitution and existing laws, therefore, must continue. It was 
so contemplated by the letter of the resolution itself. Its legal 
effect is that the sovereignty of Hawaii passed to the United 
States, while the laws of Hawaii were continued by the new 
sovereignty, for the time being and until a new system of gov- 
ernment and laws be made for us. It must be so, or we would 
have no law. But it is urged that some of our municipal legis- 
lation is contrary to the constitution of the United States, and 
that, particularly, the trial of the defendant without present- 
ment by a Grand Jury is contrary to the Fifth Amendment to 
the constitution of the United States, and that the verdict, not be- 
ing unanimous is inconsistent wih the Fourteenth Amendment, 
because the conviction was not had by “due process of law.” A 
complete answer to these propositions is that there is no Hawaiian 
statute authorizing a Grand Jury or requiring unanimity of the 
jury in their verdicts, and to adopt these provisions in our 
criminal procedure without a statute authorizing them would 
violate the letter of the Newland’s Resolution which continues 
our laws and does not make new ones for us. But it has been 
established by a series of interpretations by the Supreme Court 
of the United States that the Fifth Amendment requiring indict- 
ments by grand juries applies only to the sphere of the Federal 
Government, its courts and officers. The first and leading case 
is Barron v. Baltimore, 7 Pet. 248, where Chief Justice Mar- 
shall held (in 1833), that the Fifth and Sixth Amendments 
were “not designed as limitations upon the state governments in 
reference to their citizens, but exclusively as to restrictions upon 
federal power.” Affirmed in 1868 in the case of Twitchell v. 
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Commonwealth, T Wall. 321, opinion by Chase, C. J., and again 
in Thorington v. Montgomery 147 U. S. 490 in 1893, opinion 
by Fuller, C. J. 

The Fifth Amendment applies only to the federal courts of 
the United States. The circuit courts of the Republic of Ha- 
waii are not courts of the United States and therefore the Fifth 
Amendment does not apply to them. Nor does the Fourteenth 
Amendment, that “No State shall deprive any person of life, 
liberty, or property, without due process of law” secure to the 
defendant the right of an unanimous verdict of guilty, in order 
to convict him legally. “Due process of law means the settled 
course of judicial procedure as determined by the law of the 
State.” Hail r. Armstrong, 65 Vt. 421. “The States, so far 
as this amendment is concerned, are left to regulate trials in their 
own courts in their own way. A trial by jury in suits at common 
law pending in the State courts is not, therefore, a privilege or 
immunity of national citizenship which the states are forbidden 
by the Fourteenth Amendment to abridge. A state cannot de- 
prive a person of his property without due process of law; but 
this does not necessarily imply that all trials of State courts 
affecting the property of persons must be by jury. This require- 
ment of the constutition is met if the trial is had according to 
the settled course of judicial proceedings. Due process of law is 
process due according to the law of the land.” Walker v. Sauvi- 
net, 92 U. S. 92. Opinion by Waite, C. J. Kennard v. Louisi- 
ana, id. 480; In re Man Nun, 7 Haw. Rep. 459. In Mississippi 
a statute provided for a jury of six in cases of lunacy. It was 
held that it did not conflict with * * * the Fourteenth 
Amendment to the Federal constitution which provides that no 
person shall be deprived of life, liberty or property, except by 
due process of law. Fant v. Buchanan, 17 So. Rep. 371. 

Grand juries have never been authorized in Hawaii. By our 
earliest law on the subject the prosecution of all offenses punish- 
able by law devolved upon the Attorney-General. This law was 
enacted in 1847 (Vol. 2, Laws of 1846-7) pp. 264, 265 et seq. 
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This officer was required to prepare bills of indictment, after 
examination of the offender, to be certified a true bill by the 
presiding judge, and his system has continued up to the present. 

Unanimity of the jury has never been required in Hawaii. 
On the 5th May, 1842, the king and chiefs passed a “law for the 
regulation of the courts.” Section 20 reads, “When a man is 
tried for a capital offense, he shall not be condemned to die un- 
less the jury is perfectly agreed. But in trials for other crimes 
three-fourths of the jury shall be sufficient to decide the case.” 
This was followed by the “Act to organize the Judiciary Depart- 
ment,” passed Sept. 7, 1847. Section XXI of the Act, Vol. II, 
Acts 1846 and 1847, p. 63, prescribed that “no jury for the trial 
of any civil or criminal case shall be less than twelve in number; 
but when nine of such jury shall agree upon a verdict, they may 
render the same, and such verdict shall be as valid and binding 
upon the parties as if rendered by all twelve.” This provision 
was continued without change in the Civil Code adopted in 
1859, Sec. 1203, and is law up to the present day. The statute 
which enacts that a verdict by nine jurors is sufficient was held 
to be constitutional in The King v. Andreas Camacho, 3 Haw. 
Rep. 385. 

A conviction by nine jurors is a conviction by “due process of 
law,” and is not in conflict with the constitution of the United 
States. 

Having thus considered all the points of objection raised by 
defendant’s counsel either upon exceptions or by the writ of 
error, we overrule them all, and affirm the conviction. 

Attorney-General Smith and E. P. Dole, his deputy, for pro- 
secution. 

G. A. Davis for defendant. 
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LINCOLN D. SPENCER v. F. B. McSTOCKER, Collector- 
General of Customs. 


Manpamus. 


SUBMITTED SEPTEMBER 30, 1898. Dxcrpep Novemser 4, 1898. 


Jupp, C.J., Wurrine, J. and R. D. SILLIMAN, ESQ., or THE Bar, 
IN PLACE OF FREAR, J., ABSENT. 


(1) Upon the refusal of the Collector-General of Customs to register 
a vessel under Chapter XXXII., Laws 1898, the applicant may apply 
to a judge of the Circuit Court for a writ of mandamus directing 
that registry of such vessel be made. Such application is not a 
suit upon a claim against the Hawaiian government, and the Cir- 
cuit Judge has jurisdiction of the subject matter thereof. 

(2) The registry of vessels is a domestic privilege conferred upon Ha- 
waiian citizens by municipal legislation of the Republic, and is 
not inconsistent with the joint resolution accepting the cession of 
the Hawaiian Islands, nor contrary to the Constitution nor any 
existing treaty of the United States. 


OPINION OF THE COURT BY R. D. SILLIMAN, ESQ. 


This is an appeal from a pro forma decree of the First Judge 
of the Circuit Court of the First Circuit, sustaining a demurrer 
to the applicant’s petition for an alternative writ of mandamus 
and dismissing the alternative writ issued thereon between Sep- 
tember 22, 1898. The Petition shows that Lincoln D. Spencer is 
a native born citizen of the Republic of Hawaii; that on July 
2, 1898, he became sole owner of the ship “Star of Italy” by 
purchase; that on the same day a certificate of temporary Hawai- 
ian Registry of said vessel was issued by the Hawaiian Consul 
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at Seattle, in the State of Washington; that on August 3, 1898, 
formal application was duly made by said Spencer to the Collec- 
tor-General of Customs at Honolulu for Registry as an Hawai- 
ian vessel, and that the required oath of the owner and the bill 
of sale setting forth how said vessel was acquired were included 
in the application; that said application was refused by said 
Collector-General of Customs because he was of the opinion 
that no Hawaiian Registers could at that time be issued. The 
petition further alleges that the said vessel was at the time of 
filing said petition in the port of Honolulu, and that all the 
requirements of the Hawaiian laws and of the office of the 
Collector-General of Customs were duly complied with, and 
that plaintiff has no adequate remedy at law. 

The grounds of demurrer are:—(1) That the Court has no 
jurisdiction of the subject matter of the action, the same being 
a claim against the Hawaiian Government; (2) That there is 
a defect of the party defendant; and (3) That the petition does 
not state facts sufficient to constitute a cause of action. Upon 
the argument the second ground was waived except in so far 
as it was included in the first. We are of the opinion that the 
application for a writ of mandamus was the applicant’s only 
proper and adequate remedy upon the facts alleged in the Peti- 
tion. The Judges of the Circuit Courts in Chambers have 
authority to issue writs of mandamus directing public officers to 
fulfill any of the duties attached to their offices, or which may 
legally be required of them. An officer of the government has 
declined to do an act alleged to be attached to his office and that 
may be legally required of him and it is further shown that the 
refusal of such officer to do such act constitutes an injury for 
which the applicant has no other remedy. Manifestly if the 
Petition sets forth a sufficient cause of action the applicant is 
entitled to the writ unless Act XXVI, of the Laws of the Repub- 
lic, Session of 1895 takes from the Cirenit Court jurisdiction 
to issue the writ against the Collector-General of Customs on 
his refusal to grant an application for a vessel register. The 
defendant contends that this application for a writ of manda- 
mus is a suit on a claim against the Hawaiian Government and 
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so out of the jurisdiction of the Judges of the Circuit Court. 
Act XXVI of the Laws of the Republic of 1895 (Civil Laws, 
1897, p. 590), is a remedial Statute enacted to avoid the in- 
justice of the doctrine that a state cannot be sued in its own 
Courts without its consent. It does not extend to any causes 
involving an investigation of equitable rights, nor to any claims 
arising under the revenue laws. It has reference only to such 
claims for the recovery of money as are particularly specified. 
See Garland £ Ralston Federal Practice, Chap. XVI, Section 
377, et seq., where there is a full discussion of a similar act of 
the United States Congress. We are of opinion that the cause 
of action stated in the Petition does not come within the pur- 
view of the Statute. 

The third ground of demurrer rests upon the assumption that 
the Republic of Hawaii has ceased to exist as an independent 
nation, that it has no national flag and no authority to register 
vessels and issue certificates of such registration. This Govern- 
ment by treaty negotiated at Washington June 16th, 1897, 
tendered to the Government of the United States of America, 
all mghts of sovereignty of whatsoever kind in and over the 
Hawaiian Islands and their dependencies, and the absolute fee 
and ownership of all the public Government or Crown Lands, 
public buildings or edifices, ports, harbors, military equipments 
and all other public property of every kind and description be- 
longing to this Government together with all rights thereto be- 
longing. This tender was accepted on the 6th day of July, 1898, 
by the United States Government in the form of a joint resolu- 
tion of Congress popularly known as the Newland’s Resolu- 
tion. The cession of this Government was accepted, ratified and 
confirmed, and the Hawaiian Islands, and their dependencies 
were by said Resolution declared to be a part of the territory of 
the United States and subject to the sovereign dominion thereof. 
It was further resolved that until Congress provided for the 
Government of the Islands, all the civil, judicial and military 
powers exercised by the officers of the existing Government 
should be exercised in such manner as the President of the Unit- 
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ed States should direct, and the President was given power to 
remove any officers and fill the vacancies so occasioned. Exist- 
ing Treaties of the Hawaiian Islands with foreign nations were 
declared determined, and it was provided that “the municipal 
legislation of the Hawaiian Islands not enacted for the fulfill- 
ment of the Treaties so extinquished and not inconsistent with 
this Joint Resolution nor contrary to the Constitution of the 
United States nor any existing Treaty of the United States shall 
remain in force until the Congress of the United States shall 
otherwise determine.” The existing Customs relation of the 
Islands with the United States and other countries was not 
changed. These are all the provisions of said Resolution that 
are material to the decision of this Appeal. 

On August 12th, 1898, the formal raising of the flag took 
place and President McKinley through the American Minister, 
Harold M. Sewall, directed that the powers of the officers of 
the existing government should continue vested in such officers, 
but requiring an oath of allegiance to the United States, and 
further directed in language similar to that of the Resolution, 
that the municipal legislation of Hawaii should remain in force 
till the Congress of the United States should otherwise deter- 
mine. 

Until the Resolution of July 7th, 1898, was signed by the 
President of the United States, the Republic of Hawaii pos- 
sessed all the attributes of sovereignty and held an acknowledged 
rank among all nations as an independent Republic. On the 
consummation of Annexation all the rights of sovereignty were 
relinquished by the Republic and granted to the United States. 
But these powers could not be enforced by the Federal Gov- 
ernment without special legislation for that purpose and there- 
fore during the period taken by the Federal Government to per- 
fect a new system all the functions of Government remain to 
be exercised by the existing Republic. On August 12, 1898, 
the Government at Washington undertook to conduct all diplo- 
matic intercourse in behalf of the Republic of Hawaii, and 
assumed the responsibility of its relations with foreign powers, 
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but this is as far as it has extended its system over these Islands. 
All the other rights and duties of an independent State must 
be enforced through the machinery of Government established 
here and in operation on that day. It was so held in Republic 
of Hawaii r. G. L. Edwards, 11 Haw. 571, ante. 

Prior to July 7th, 1898, any citizen of the Republic of Ha- 
waii might have purchased a vessel and on complying with the 
requirements of law have had the same registered as an Hawai- 
ian vessel, and thereupon have procured a license and engaged 
in coasting or inter-island trade, and without obtaining such re- 
gistry such license could not be obtained, and without such license 
any vessel engaging in coasting trade was liable to seizure, confis- 
cation and sale for the benefit of the Republic. Civil Code, page 
16. Defendant contends that this right passed away when the 
Hawaiian flag was lowered and replaced by the American flag, 
on the ground that the Republic of Hawaii thereupon ceased 
to exist as an independent nation and without separate nation- 
ality cannot issue certificates of registry to, seagoing vessels. 

In international law ownership is the basis on which the na- 
tionality of a vessel rests. The ownership is evinced primarily 
by the bill of sale but a certificate of a consul that the vessel is 
owned by one of the subjects of the country he represents or a 
like certificate by the proper executive officer of such country 
will be accepted as a sufficient assurance of her nationality. 

3 Wharton’s International Law Digest Sec. 410. 

Foreign-built ships are not entitled to the municipal privileges 
given by statute to registered vessels of the United States but 
that they are entitled to the same protection from the govern- 
ment when owned by American citizens was declared by Thomas 
Jefferson in 1793 and has been conceded ever since. 

The privileges conferred upon registered vessels are conferred 
exclusively by legislation. They do not arise by virtue of the 
Law of Nations but rest wholly on municipal enactment. What- 
ever may be the extra territorial standing of registry acts, they 
are, within the limits of the country enacting them, the law of 
the land if constitutional. 
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It is not an essential prerequisite to the Registry of the Vessel 
that the Minister of Foreign Affairs communicate to the Collec- 
tor-General of Customs the reply of an accredited representative 
or consul of the nation to which the vessel formerly belonged, 
as to the existence of an impediment. If there is no such rep- 
resentative or consul the statute does not require it and if there 
is his certificate would be the mere expression of his opinion 
and of no more value than his certificate of any other fact. 
Church v. Hubbart, 2 Cranch 187. 


We are of opinion that the Registry law is municipal legis- 
lation and is not inconsistent with the Newland’s Resolution. 
We are also of opinion that it is not in violation of the constitu- 
tion of the United States or any of its treaties. Our attention 
has not been called to any American treaty that will be violated 
and we know of none that can be in any way affected by the 
granting of the registry applied for. The constitution of the 
United States provides that Congress shall have power to regu- 
late commerce with foreign nations and among the several States 
and with the Indian Tribes. But this does not prohibit the 
existing government of newly acquired territory from enforcing 
municipal legislation regulating its commerce until such time as 
the Congress of the United States shall provide needful legisla- 
tion in place thereof. Congress has always recognized this 
right in the existing government of a Territory but it has also 
so framed its subsequent legislation that no evasion of the Amer- 
ican Registry laws may be effected thereby. As an illustration 
the Territory of Alaska was acquired from Russia by treaty 
negotiated March 30th, 1867. July 27th, 1868, Congress pass- 
ed a law providing that the Secretary of the Treasury was au- 
thorized to register all vessels owned by actual residents of that 
Territory on June 20th, 1867 and which continued to be so 
owned up to the date of such registration. See Macfarlane v. 
Collector of Customs, 11 Haw. 166, ante. 

The demurrer should be overruled. 


Kinney & Ballou for plaintiff. 
Deputy Attorney-General E. P. Dole, Esq. for defendant. 
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H. M. MIST v. S. M. W. KAWELO. 
Excrrtions From Crrcurr Court, Firsr Orrovr. 
SUBMITTED SEPTEMBER 20, 1898. Decimpen NovempBer 11, 1898. 


Jupp, C.J., Warrine, J., anp P. Neumann, Esq., or THE Bar, 
IN PLACE OF FREAR, J., ABSENT. 


A defect, omission or mistake in one part of the description of land 
conveyed by grant does not violate the grant, if from the whole 
description and the reference therein the extent, location and 
identity of the land can be ascertained. 


If in a deed the land conveyed is stated to be that which is described 
in another deed, duly recorded, from a third person to the grant- 
or, the reference to such deed becomes an essential part of a de- 
scription which may otherwise be ambiguous or insufficient. 


OPINION OF THE COURT BY P. NEUMANN, ESQ. 


This is an action in ejectment and is before this court on ex- 
ceptions to a judgment rendered by the Circuit Court of the 
First Judicial Circuit, in favor of plaintiff. Both the plaintiff 
and the defendant claim title from one and the same source, 
namely, through one J. W. Mikasobe; the defendant’s is by a 
deed from the marshal under an execution against Mikasobe 
dated August 3, 1888, and the plaintiff’s is by a deed from Mika- 
sobe himself dated November 15, 1897. The proceedings in 
the action against Mikasobe, under which the marshal’s deed 
was made, are not impeached for any irregularity, and the only 
question to be determined is this: Does the marshal’s deed con- 
tain a description sufficiently certain to show what was conveyed 
under it, or was that description so vague and uncertain that 
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nothing passed under it and that the title still remained in Mika- 
sobe. The description in the deed from Nakapuahi to Mikasobe 
is in the Hawaiian language, and we quote the conveying portion 
as follows: 


“Nolaila ke kuai ke haawi a ke hoolilo loa aku nei no wau no 
J. W. Mikasobe i oleloia i kela mau apana aina elua e waiho la 
ma Kalia & Kaluaolohe Waikiki Oahu a ua hoike ia ma ka 
palapala sila nui helu 2564 a Kuleana Helu 6616 i haawi ia ma 
ka inoa o Nuuanu, ko’u kaikaina ponoi a owau wale no hoi ka 
pili i koe e ola nei.” 


Which being translated reads as follows: 


“Therefore I do hereby sell, grant and convey unto the said 
J. W. Mikasobe those two pieces of land situate in Kalia & 
Kaluaolohe, Waikiki, Oahu, and exhibited by Roya! Patent No. 
2564 and Land Commission Award No. 6616 awarded in the 
name of Nuuanu my younger brother and I am the only rela- 
tion now living.” 

* This deed is dated the 3d of October, 1882, and on the same 
date Mikasobe made a mortgage to Cartwright ostensibly for the 
same land, which in the mortgage is described as follows: 

“All those tracts or parcels of land lying, situate and being 
in Waikiki aforesaid, more particularly described in Royal 
Patent No. 2564, Land Commission Award No. 6616 in the 
name of Nuuanu and conveyed to said mortgagor by deed of 
Nakapuahi dated October 3, 1882 recorded in Liber 80, pages 
211 and 212, containing an area of 634-1000 of an acre.” 

In the deed from the marshal the land is described thus: 

“All that certain piece or parcel of land situate at taid Ka- 
moiliili containing an area of 634-1000 of an acre, and being the 
same premises described in Royal Patent No. 2502, Laud 
Commission Award No. 6616 issued to Nuuann and tnat were 
conveyed to Mikasobe by Nakapuahi by deed datad October 3, 
1882, and recorded in the office of the Registrar of Couveyances 
in Liber 80, folios 211-212. Subject however to a mortgage of 
six hundred dollars ($600.00) made by said Mikasobe to A. J. 
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Cartwright, trustee, dated October 3, 1882, and recorded in 
Liber 80, folios 212-213.” 


Royal Patent No. 2564 purports to comprise only one piece 
of land situated at Kaluaolohe, Waikiki, containing 37-100 of 
an acre which was awarded under Land Commission Award 6616 
dated March 29, 1855 to Nuuanu, but another award of the 
same under and to the same awardee was made on June 1, 1852, 
which allotted to Nuuanu Apanas 1, 2, 3 and 4, the last enumer- 
ated being the land in controversy. Both parties to this action 
agree that the deed from Nakapuahi (apparently the sole heir 
of Nuuanu) conveys to Mikasobe the title to the 37-100 acre 
tract, and Apana 4, comprising as appears from the mortgage 
before mentioned, 634-1000 of an acre; and it may be noted 
here that the land described in the award of 1855 and Apana 
4 in the award of 1852 both together measure the area of 634- 
1000 of an acre. 

Can the subject of conveyance be collected from the whole 
description in the marshal’s deed? If the only reference therein 
had been to the patent number 2564, unquestionably nothing 
more would then have been conveyed than the land in the patent 
described whether the area of the land was larger or smaller 
than that stated in the patent, but here reference is also made to 
Land Commission Award 6616, and to the deed of Nakapuahi 
to Mikasobe. These references, taken in connection with the 
steted area of the land, demonstrate with accuracy and certainty 
what was intended to be conveyed, and was in fact conveyed. If 
the description in the deed was erroneous or insufficient, it was 
not the only description upon which the grantee needed to rely. 

A Royal Patent is merely a quit claim of the interest of the 
government in lands. “It does neither convey nor confirm title.” 
Bruns v. Minister of Interior, 3 Haw. 783. Suppose that the 
patent had contained no description of any of the land allotted 
under the Land Commission Awards instead of only a portion 
of the same, it could not be seriously contended in view of the 
subsequent description in the marshal’s deed that nothing passed 
to the grantee by that instrument. Indeed, if such a failure to 
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describe all the pieces intended to be conveyed had happened, 
the court could reject that reference entirely and sustain the deed 
upon the other data therein given, much more so than if the 
patent shows only a part of the land so intended to be conveyed. 

In the case of Notley v. Kukaiau Plantation Co., ante, p. 
525, this court held the principle of interpretation to be that, “if 
there be a description of the property clear and definite and 
sufficient to render certain what is to be demised, the addition of 
a wrong name or of an erroneous statement as to quantity, occu- 
pancy, locality or an erroneous enumeration of particulars, will 
have no effect.” In this case the description is supplemented 
by the references to Land Commission Award 6616, to the deed 
from Nakapuahi, to the mortgage by Mikasobe (as appears from 
the marshal’s deed), and the setting forth of the area intended 
to be sold, sufficient to show that the marshal sold all of Mika- 
sobe’s right, title and interest in the land, the identity, location 
and extent of which is clearly ascertainable from such supple- 
mentary description. 

The extent of the area of land conveyed becomes an essen- 
tial and very material part of the description, where there is not 
sufficient certainty in defining its boundarics—Airkland v. 
Way, £5 Am. Dee. 752. 

The uncertainty in this case arises solely from the reference 
to the patent. If that reference were alone to govern, then only 
one piece of land was conveyed by the deed; but if however the 
acreage and the reference to the award and the Nakapuahi deed 
are taken into consideration, then both lots were sold. The rule 
is laid down that where a contradiction occurs in the description 
of land conveyed by grant, the false or mistaken part of the 
description may be rejected and effect given to the grant if the 
other parts of the description identify the land and do not con- 
flict with the manifest intent of the parties. Further, “where a 
tract is described as being the same premises conveyed to the 
grantor by a certain deed, and then the conveyance attempts 
to give metes and bounds which omit a part of the premises con- 
veyed in the first deed, the whole tract nevertheless passes.” 
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Foss v. Crisp, 20 Pick. 121; Wursthoff v. Seymour, 22 N. J. 
Eq. 66. 

Following the established rules of construction, no other con- 
clusion can be reached than that the description in the marshal’s 
deed taken as a whole shows the identity, location and extent of 
the land conveyed, and that by that deed Mikasobe was divested 
of his title in the land, and, therefore, no title in it passed from 
him to the plaintiff. 

The judgment of the Circuit Court is reversed and the cause 
remanded to that court for further proceedings in accordance 
with this decision. 

Magoon-Silliman for plaintiff. 

Castle-Weaver for defendant. 


THE REPUBLIC OF HAWAII r. GEORGE H. RUTT- 
MANN. 


Exceptions From Circuit Court, Fourru Crecurr. 
SUBMITTED OCTOBER 3, 1898. Deciwep Novemser 19, 1898. 


Jupp, C.J., Wurrine, J., anv A. S. Humpnreys, Esq., or THE 
Bar, IN PLACE oF FREAR, J., ABSENT. 


One may be charged in different counts in the same indictment as prin- 
cipal and as accessory before the fact in an attempt to commit 
acrime. Such pleading finds support in the general principles of 
criminal pleading and practice independent of statutory authority. 

Where one is charged in an indictment as principal and as accessory 
before the fact he is not entitled to his discharge because of the 
acquittal of his alleged principal. 


There being no errors of law in the record the court will not disturb 
the verdict of a jury where it is supported by the evidence. 
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OPINION OF THE COURT BY A. S. HUMPHREYS, ESQ. 


The defendant Geo. H. Ruttmann was tried and convicted as 
principal at the July, 1898, term of the Circuit Court of the 
Fourth Circuit holden at Honokaa, under an indictinent charg- 
ing him as principal in attempting to murder the new-born cuil 
of his wife Pauline Ruttmann, also charging him as accessory 
before the fact to Pauline Ruttmann in an attempt by her to 
murder her said new-born child. 


Several exceptions were reserved by the defendant to the rul- 
ings of the trial court, but upon the submission of the cause in 
this court all of the exceptions were waived, save those now con- 
sidered. 

The first exception is to the order of the court overruling de- 
fendant’s motion to quash the indictment, he averring that it 
charged him with two separate and distinct offenses, i. e., as prin- 
cipal and as accessory before the fact. 

This motion was properly overruled. The joinder of the 
counts charging the defendant as principal and as accessory be- 
fore the fact were simply designed and calculated to adapt the 
pleading to the different aspects in which the evidence on the 
trial might present a single transaction. Section 628 of the 
Penal Laws of 1897 gives express authority to join the principal 
and accessories before and after the fact in the same indictment. 
Such was the decision of this court in Rer v. Wo Sow, T Haw. 
734. And we can not discover any sound reason against charg- 
ing the same person as principal and as accessory before or after 
the fact in the same indictment. Such pleading finds support 
in the general principles of criminal pleading and practice inde- 
pendent of statutory license. Dr. Wharton in his work on Crim. 
Pldg. & Prac. Sec. 285 (8th. Ed.), says that, “offenses though 
differing from each other and varying in the punishment author- 
ized to be inflicted for their perpetration may be included in the 
same indictment and the accused tried upon the several charges 
at the same time, provided, the offenses be of the same general 
character and, provided, the mode of trial be the same.” 
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See Corley v. State, 7 S. W. Rep. 255; Armstrong v. State, 
13 S.W.Rep. 864; U. S. v. Dickerson, 2 Me. Lean 325; State v. 
Crank, 2 Bailey 66, (S. C. 23 Am. Dec. 117). 

“Tf there is any doubt as to whether a particular defendant 
was principal or accessory the indictment should charge both 
forms of guilt in separate counts.” 

1 McClain Crim. Law Sec. 212; and authorities there cited. 
1 Bish. New Crim. Proced. Sec. 449. 

The second exception is to the order of the court overruling 
defendant’s motion for his discharge made before pleading to the 
indictment. This motion was based upon the record and files of 
the court in the case of the Republic of Hawaii v. Pauline Rutt- 
mann from which it appears that Pauline Ruttmann was indicted 
as a principal charged with an attempt to murder her new-born 
child and that she was tried and acquitted of such offense. 

If the defendant had been charged solely as accessory before 
the fact or convicted under the count charging him as such 
accessory we would be called upon to determine whether under 
our statutes (Secs. 28 and 628 Penal Laws 1897) he was entitled 
to his discharge or not, his alleged principal having been acquit- 
ted. But that question is not now a subject for our consideration, 
the defendant having been convicted under the count in the in- 
dictment charging him as a principal. The count charging him 
to be an accessory before the fact may be rejected as surplusage. 

1 Me. Clain Crim. Law See. 212. 

The defendant was not immune from prosecution as a princi- 
pal because some other person charged with the same crime had 
been acquitted. 

We find no error in the order of the court refusing to discharge 
the defendant. 

The remaining exception is to the verdict of the jury as being 
contrary to the law and the evidence and against the weight of 
the evidence. A careful consideration of the evidence has satis- 
fied us that it was sufficient to support the verdict and that it 
was not contrary to the law. 
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The exceptions are overruled and the sentence of the lower 
court is affirmed. 

Deputy Attorney-General E. P. Dole for prosecution. 

Wilder, Wise and Wakefield and Paul Neumann for defend- 


ant. 


IN THE MATTER OF THE APPLICATION OF 
GEORGE A. DAVIS FOR A WRIT OF HABEAS 
CORPUS. 


SUBMITTED DECEMBER 27, 1898. Dercipep DrcemsBer 30, 1898. 
ORIGINAL. 


Jupp, C.J., Warrine, J., anp F. M. Harem, Esg., or mim Bar, 
SITTING IN PLACE OF FREAR, J., ABSENT. 


A Circuit Judge acting by authority of law in a judicial capacity has 
the right to punish for a contempt of Court. 


A fine for contempt of court having been imposed and not paid the of- 
fender may be imprisoned until itis paid. 


OPINION OF THE COURT BY JUDD, C.J. 


This is a petition by George A. Davis, Esq., an attorney of 
this Court, for a Writ of Habeas Corpus in his own behalf. It 
was made returnable and was heard by the Court on the 27th 
day of December. The petitioner alleges that he is confined, 
imprisoned and restrained of his liberty in Oahu Prison, and is 
in the custody of the Marshal of the Republic, and William 
Henry, the keeper of said Prison, acting under the said Marshal 
under two mittimuses, which are as follows: 
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In rae Crrcurr Court or THe First Jupicrat Cireurr, Ha- 
WAIIAN ÍSLANDS. 


Berore Perry, J., AT CHAMBERS. , 
In rue Marrer or Contempt or Court or GEORGE A. Davis. 


The Republic of Hawaii: 


To the Marshal of the Hawaiian Islands or his Deputy, 
Greeting: 


George A. Davis, an attorney of this Court, having been 
this day, at a hearing on certain alleged exceptions in the case 
of F. F. Porter v. The Hawaiian Pork Packing Company, 
before Perry, J. at chambers, adjudged by said Court guilty 
of contempt of court in that he did file in said court, and in 
open court, and while said court was in session and hearing its 
regular business as aforesaid, present to said judge for allow- 
ance certain documents written and signed by him purporting 
to be exceptions, and containing contumelious and disrespectful 
language of and concerning said court and judge, and having 
been by said court on this day summarily sentenced to pay a 
fine of fifty dollars or to be imprisoned until the said fine be 
paid: 

You are hereby ordered to take said George A. Davis into 
your custody and to cause said sentence to be executed. 

Hereof fail not. 

Witness the Hon. A. Perry, Judge of the Circuit Court of the 
First Judicial Circuit, at Chambers, and the seal of said Court at 
Honolulu, Oahu, this 24th day of December, 1898. 

(Seal) (Signed) P. Danson KELLETT, JR., 

Clerk of the Circuit Court of the First Circuit. 


Ix rur Crrcvir Court or tHE First Jupicrat Crecort, Ha- 
WAIIAN ISLANDS. 


Berore Perry, J. AT CHAMBERS. 
In THE MATTER or Contempt or Court or Groree A. Davis. 


The Republic of Hawait: 
To the Marshal of the Hawatian Islands or his Deputy, 
Greeting: 


George A. Davis, an attorney of this Court having, by said 
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Court, been this day adjudged guilty of contempt of court in 
that he did this day in open court, and in the presence of the 
judge of said court, during the session of said Court, and while 
said Court was engaged in its regular business hearing and deter- 
mining a case pending before it, use threatening, contumelious 
and disrespectful language of and concerning said Court and 
judge, and in that he was guilty of threatening, contumelious, 
disrespectful and disorderly manner and conduct in open court 
as aforesaid, and in the presence of said Court as aforesaid while 
in session as aforesaid, and having been by said Court on this 
day summarily sentenced to be imprisoned for the term of ten 
days: 

You are hereby ordered to take said George A. Davis into 
your custody, and to cause the said sentence to be executed. 

Hereof fail not. 

This sentence to commence and take effect from the expiration 
of any former sentence. 

Witness the Hon. A. Perry, First Judge of the First Judicial 
Circuit at Chambers, and the seal of said Court at Honolulu, 
Oahu, this 24th day of December, 1898. 


(Seal) (Signed) P. Danson Ketter, Jr. 
Clerk of the Circuit Court of the First Judicial Circuit. 


The return admits that the petitioner is held by virtue of 
these mittimuses. 


The petitioner claims that both of the mittimuses are void 
because Judge Perry, sitting as he was in chambers, had not the 
power to summarily adjudge the petitioner guilty of contempt; 
and that the first mittimus imposing a fine is defective and void 
for uncertainty, the time of imprisonment thereunder being in- 
definite, and because he was to be imprisoned until said fine 
(of $50.00) be paid. 

It is unnecessary to comment upon the right of every superior 
court of record to punish for contempt of its authority as inher- 
ent and essential to its existence and protection and to the due 
administration of justice, because this power is limited by the 
statutes of this country. The statute, Section 1096 of the Com- 
piled Laws, page 318, reads: 
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“Every judicial tribunal, acting as such, and every magistrate 
acting by authority of law in a judicial capacity, may summarily 
punish persons guilty of contempt, as follows, viz: 


1. The Supreme Court, by imprisonment not more than three 
months, or by fine not exceeding one hundred dollars, or by both 
such fine and imprisonment in the discretion of the Court. 

2. Any Circuit Court, or any Court of’ Probate, by imprison- 
ment not more than two months, or by fine not exceeding one 
hundred dollars. 

3. Any Circuit Judge, or Police Justice, by imprisonment 
not more than thirty days, or by fine not exceeding fifty dollars. 

4. Any District Justice, Coroner or other person acting in a 
judicial capacity by authority from any Court of Record, by 
imprisonment not more than ten days, or by fine not exceeding 
ten dollars.” 


It will be seen that a distinction is made between the power 
of the Circuit Court and of the Circuit Judge. The former 
may punish contempt by imprisonment for not more than two 
months or by a fine not exceeding one hundred dollars. A Cir- 
cuit Judge may imprison for not more than thirty days, or by a 
fine not exceeding fifty dollars. 

Now, in what capacity was Judge Perry sitting when he ex- 
ercised this function? By the first part of the law above recited 
he must be a “judicial tribunal acting as such.” That is, he must 
be “acting by authority of law in a judicial capacity.” The sub- 
ject matter before him was the allowing or disallowing of a cer- 
tain bill of exceptions presented by the petitioner in a matter 
pending. He was sitting in pursuance of a duty set forth in 
Section 74 of the Act to Reorganize the Judiciary Department 
—that is, to allow and sign the exceptions or refuse to do so. 
He was not presiding at a term of the Circuit Court for it had 
adjourned, but, his duty, in respect to the case pending, con- 
tinued in vacation, and this was necessarily to be done in cham- 
bers. A Circuit Judge must either sit in court at its regular 
terms or at chambers, and the expression “at chambers” does not 
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limit his jurisdiction to the cases mentioned in Section 37 of the 
Act to Reorganize the Judiciary as in equity, admiralty, ete., but 
extends to the hearing of all matters incident to and connected 
with law matters triable at term but executed in vacation. 

We therefore hold that Judge Perry, when he issued these 
mittimuses, was acting by authority of law in a judicial capacity. 

A similar jurisdiction was exercised by a Circuit Judge in the 
case of Aldrich, 9 Haw. 470. 

By the common law every court of competent jurisdiction was 
the exclusive judge of contempts committed in its presence or 
against its process, and the exercise of its power cannot be as- 
sailed by resort to the writ of habeas corpus. 

We have no statute authorizing an appeal in matters of con- 
tempt, and under a writ of habeas corpus we can only inquire 
into the jurisdiction of the judge punishing for contempt. 

As to the right of the judge to impose a fine and order the 
contemnor to be imprisoned until the fine is paid there is 
abundant authority. In 4th Ene. Plead. and Prac., page 802, 
the compiler says in substance that the prevailing rule is that, 
the term of imprisonment for contempt of court cannot be pro- 
longed indefinitely. But it may be “until the performance of a 
condition,” which occurs in that class of cases in which a fine for 
contempt having been imposed and not paid the offender is com- 
mitted to prison until it is satisfied. 

The leading case on the subject is Fischer v. Hayes, 6 Fed. 
Rep. 63, Judge Blatchford says: 


“Commitment is not a separate punishment or imprisonment 
added to the payment of a fine. It is in this view that it has 
always been held that where a statute authorizes or prescribes 
the infliction of a fine as a punishment either for a contempt of 
court or for a defined offense it is lawful for the court inflicting 
the fine to direct that the party stand committed until the fine 
be paid, although there be no specific affirmative grant of power 
in the statute to make such direction.” 
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The case is supported by numerous citations, and has been 
followed in many states of the Union. 


Ex Parte Crittenden, 62 Cal. 534, the head note reads: 


“Upon a judgment imposing a fine for contempt it is compe- 
tent for the court to direct that the party stand committed until 
the fine is paid.” 

In Brown v. The People, 19 Tl. 612, Chief Justice Caton 
said: 


“The only question in this case is whether the Justice of the 
Peace who had imposed a fine for a contempt of his court can 
imprison the party until the fine and costs are paid. Of this 
power we have no doubt. Such a power is indispensable to the 
proper administration of justice in this as well as other courts.” 
* * * “Should we hold that the only means these courts 
have of protecting themselves is by imposing fines, and issuing 
the ordinary executions to collect them, we might as well at 
once close the doors of these courts altogether.” 

Tt seems to us also that both of these contempts were in 
facie curiae. The obnoxious bill of exceptions was read to the 
judge. The second contempt was language addressed to the 
judge, and was far more serious in its nature. 

It is the duty of this Court to see to it that the several judges 
and magistrates of this Republic are protected in the exercise of 
their judicial duties, and their valid judgments respected. 

We hold that the petitioner is lawfully held, and that the 
writ should be discharged. 
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IN THE MATTER OF THE PETITION OF WONG 
TUCK, AH MUK, SEE YAN, AH KING, HEE PEE, 
and wife, AH SEE, KAI LIN, CHUN YEE (a 
woman), and her daughter LOK SAM, AH IN and wife, 
AH TAT alias AH FAI, CHEW SING, AH SEE (a 
woman), E. PONG, CHAN YIT MUNG, AH KONG, 
and LUM TUCK CHONG FOR A WRIT OF HABEAS 
CORPUS. 


IN THE MATTER OF THE PETITION OF LUKE KEW, 
MA NIN, MA SING, and CHOY PO FOR A WRIT 
OF HABEAS CORPUS. 


IN THE MATTER OF THE PETITION OF LEONG 
CHEE, HEONG YOOK, YEN LIN, YEN CHONG, 
YEN YICK, YEN MOON, YEN BOW, and LU SEE 
FOR A WRIT OF HABEAS CORPUS. 


ORIGINAL. 


Susmirrep DECEMBER 23, 1898. Dromer January 6, 1899. 


Jupp, C.J., Warrtne, J., AND CIRCUIT JUDGE PERRY, IN PLACE 
OF FREAR, J., ABSENT. 


Every sovereign nation has the inherent right to deny to aliens the 
privilege of entering its territory and even to expel them there- 
from. 


It is also the right of every independent state to prescribe the condi- 
tions upon which it will admit aliens into its territory and further 
to revoke at will a permission or license already granted to an 
alien to enter, and this, too, without notice to such alien of its 
intention to thus revoke the license. 
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The Joint Resolution passed by the Congress of the United States on 
July 6, 1898, relating to the Annexauon of the Hawaiian Islands, 
provided, inter alia, that “there shall be no further immigration of 
Chinese into the Hawaiian Islands, except upon such conditions as 
are now or may hereafter be allowed by the laws of the United 
States.” Held, that by virtue of this provision the United States 
laws relating to the immigration and exclusion of Chinese were 
extended to and put in force in the Hawaiian Islands, and are 
now in force in this country; and, further, that Chinese, whether 
residing in this country or not prior to July 7, 1898, to whom per- 
mits to enter the Hawaiian Islands were issued prior to said date by 
the Hawaiian Government, are not excepted by the Resolution from 
the operation of said United States laws, but are also subject to 
the provisions thereof. 


This Court is not a Court of the United States and has no jurisdic- 
tion, in habeas corpus proceedings or otherwise, to pass upon the 
validity of the appointment of a Federal officer or the extent of 
his powers under Federal laws or the legality of the detention by 
him under such laws of persons who claim to be illegally in such 
custody. 


OPINION OF THE COURT BY CIRCUIT JUDGE PERRY. 


Following are the pleadings in the case of Wong Tuck and 
others: 


The petition of Wong Tuck, Ah Muck, See Yan, Ah King, 
Hee Pee and wife, Ah See, Kai Lin, Chun Yee and her daugh- 
ter, Look Sam, Ah In and wife, Ah Tai alias Ah Fai, Chew 
Sing, Ah See, E. Pong, Chan Yit Mung, Aa Kong and Lum 
Tuck Chong respectfully represents as follows, to wit: 

That on or about the ninth day of December, A. D. 1898, 
they arrived at Honolulu, Republic aforesaid, on the steamship 
“Gaelic” from China, and that each of said persons has complied 
with all the provisions of the laws of the Republic of Hawaii 
relating to Chinese immigration, and the regulations promulga- 
ted under said laws, and that they are and each of them is in 
every way qualified and entitled to land in the Hawaiian Islands. 

That each of said persons is unlawfully detained on said 
steamship “Gaelic” lying at the Pacific Mail S. S. Company’s 


602 JANUARY, 1899. 


wharf in Honolulu, Island of Oahu, and is there restrained of 
his liberty by one Frank B. McStocker, Collector-General of 
Customs, at Honolulu, Island of Oahu; that said Frank B. Me- 
Stocker has prohibited access to said persons by their friends 
and attorneys; and that he threatens to deport them from this 
country on said steamship “Gaelic” now in the port of Honolu- 
lu as aforesaid, and about to sail for San Francisco. 

That your petitioners are informed and believe that the cause 
of the restraint of said persons is the alleged belief of said Frank 
B. McStocker, that the laws of the Republic of Hawaii relating 
to Chinese immigration are not in force and that they have been 
superseded by certain Acts of the Congress of the United States 
under which acts said persons are not qualified to land in these 
islands, all of which your petitioners deny. 

Wherefore, petitioners pray that a Writ of Habeas Corpus 
may be granted, directed to the said Frank B. McStocker, com- 
manding him to have the bodies of the above named Chinese 
persons so detained by said Frank B. McStocker before the 
Honorable A. F. Judd, Chief Justice of the said Court, at a 
time and place therein specified to do, receive and submit to 
what shall then and there be considered by the Court concern- 
ing them with this Writ, and that said persons may be restored 
to their liberty. 

Dated at Honolulu, December 9, 1898. 


(Signed) R. D. SILLIMAN, 


In behalf of the above named petitioners, and sworn to by him. 
Wrir. 


In the name of the Republic of Hawai: 
To Frank B. McStocker, Greeting: 


We command that upon receipt of this Writ you have and 
produce before the Honorable A. F. Judd, Chief Justice of 
the Supreme Court at his Chambers, Aliiolani Hale, Honolulu, 
at 10 o’clock a. m. on Monday, December 12th, 1898, the bodies 
of Wong Tuck, Ah Muk, See Yan, Ah King, Hee Pee and his 
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wife, Ah See, Kai Lin, Chun Yee (a woman), and her daughter, 
Lok Sam, Ah In and his wife, Ah Tai otherwise known as Ah 
Fai, Ah See ( a woman), E. Pong, Chan Yit Mung, Ah Kong 
and Lum Tuck Chong, who, it is alleged, are unjustly im- 
prisoned and restrained of their liberty, to do and receive what 
shall then and there be considered concerning them in this 
behalf. 
And have you there this Writ with your doings thereon. 
Witness the Honorable A. F. Jupp, &c. 


Return. 


Now comes F. B. McStocker, Collector-General of Customs 
of the Hawaiian Islands, and, for return to the Writ served 
upon him herein, respectfully shows to this Honorable Court as 
follows: 


That persons answering to the names of the petitioners set 
forth in the petition filed herein, all of whom are Chinese sub- 
jects, arrived at the port of Honolulu on the steamship “Gaelic” 
from ports in China, on or about the 9th day of December, A. 
D. 1898. 


That upon the arrival of the petitioners they were removed 
to the quarantine station at Mauliola, for the purpose of per- 
forming quarantine duties and were subjected to the inspection 
of the Collector-General of Customs aforesaid and of J. K. 
Brown, United Statcs Chinese Inspector. 

That upon such examination it was ascertained that certain 
of said petitioners, namely: Kai Lin, Chun Yee, Lok Sam, 
Chew Sing and Ah See were qualified, under the laws of the 
United States to enter the Hawaiian Islands, and were there- 
upon allowed so to enter and are not in the custody of the 
respondent or of said J. K. Brown. 

And it was ascertained that certain of said petitioners, to 
wit: Ah Muk, See Yam, Hee Pee and wife, Ah In, wife and 
son, E. Pong, Chan Yit Ming and Lum Tuck Chong are labor- 
ers; and certain others of them, to wit: Wong Tuck, Ah King, 
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and Ah Tai alias Ah Fai are merchants; and the petitioner Ah 
Kong is a traveler, and that none of them had complied with 
the provisions and requirements of the Treaty existing between 
the United States and the Empire of China, nor of the United 
States Statutes, nor of the regulations of the United States 
Treasury Department respecting the exclusion of Chinese. 

Wherefore, it was decided by the respondent as Collector- 
General of Customs as aforesaid and the said J. K. Brown, Uni- 
ted States Chinese Inspector as aforesaid, that said petitioners, 
each and all of them, were not entitled to enter the Hawaiian 
Islands, and that they should be held to await the arrival of a 
steamer returning to China that they might be deported. 

In accordance with which decision the said Ah Muk, See Yan, 
Hee Pee and wife, Ah In, wife and child, E. Pong, Chan Yit 
Ming, Lum Tuck Chong, Wong Tuck, Ah King, Ah Tai, alias 
Ah Fai and Ah Kong are held in the custody of the respondent 
as Collector-General of Customs as aforesaid, and of said J. K. 
Brown, United States Chinese Inspector as aforesaid, and the 
respondent here brings them and each of them before this Hon- 
orable Court as in said Writ directed. 

And the respondent for further return to the said Writ re- 
spectfully shows to this Honorable Court that upon the inspec- 
tion aforesaid he ascertained that See Yan, Ah King and Ah 
Kong, petitioners above named had not qualified under the 
laws of the Republic of Hawaii to enter the Hawaiian Islands. 

Honolulu, H. I., December 17, 1898. 


(Signed) F. B. McSrocxer, 
And sworn to by him. 


REPLICATION TO RETURN. 


Now comes the petitioners above named by their attorneys, 
and in reply to the return of said F. B. McStocker, to their 
petition, say: 


That Kai Lin, Chun Yee, Lok Sam, Chew Sing and Ah See, 
admit that they have been allowed to enter the Hawaiian Tsl- 
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ands and are not now in the custody of said F. B. McStocker, 
and therefore withdraw their names from this replication. 

The petitioners, Ah Muk, See Yan, Hee Pee and wife, Ah 
In, wife and son, E. Pong, Chan Yit Ming, Lum Tuck Chong, 
Ah King, Ah Tai, alias Ah Fai, and Ah Kong, being all of the 
other petitioners respectfully allege, that neither the United 
States Statutes relating to the immigration of Chinese into the 
United States, nor the regulations of the United States Treasury 
Department respecting the exclusion of Chinese, nor the Treaty 
between the United States and the Empire of China, have any 
operative force within the Republic of Hawaii, and neither the 
said F. B. McStocker, nor said J. K. Brown, named in said 
return, have any authority to enforce said statutes and regula- 
tions, nor the provisions and requirements of the Treaty exist- 
ing between the United States and the Empire of China, nor 
have they any legal authority to restrain said petitioners of 
their liberty. 

And the petitioners, Ah Muk, Hee Pee and wife, Ah In, wife 
and son, E. Pong, Chan Yit Ming, Lum Tuck Chong, Wong 
Tuck, Ah Tai, alias Ah Fai, allege that they are not immigrants 
within the meaning of the Resolution of the United States of 
America annexing the Republic of Hawaii to the said United 
States, approved by the President of the United States on July 
7th, 1898, but each of said persons alleges that he was prior to- 
the 7th day of July, 1898, a resident duly domiciled within the 
Republic of Hawaii, but prior to said day departed therefrom 
for the Empire of China and previous to said departure obtained 
from the Government of said Republic Certificates of Permis- 
sion to go to said Empire of China and to return again to the 
Republic of Hawaii. 

And in pursuance of said intention and in compliance with 
said Certificates of Permission the said petitioners departed 
from said Republic, and on said 9th day of December, 1898, in 
compliance with said intention and said Permission, returned 
again to said Republic of Hawaii, whereupon he was taken into 
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the custody of said defendant without jurisdiction or authority 
of Jaw. 

Petitioners See Yan, Ah King, and Ah Kong, allege that 
prior to the 7th day of July, 1898, they received from the Con- 
sul of the Republic of Hawaii, stationed at the port of ........ 
in the Empire of China, and duly authorized to act as said 
Consul for said Republic at said port, Certificates of Permis- 
sion to enter the Republic of Hawaii, which said Certificates 
of Permission were therefore, on or about the 13th day of June, 
1898, duly issued for them by the Government of the Republic 
of Hawaii in accordance with the laws of said Republic, and 
duly delivered as aforesaid prior to the 7th day of July, 1898, 
by said Consul: 

And in compliance with said Permission, and without notice 
or knowledge of any withdrawal of said permission or change 
in the laws of the Republic of Hawaii took passage by the said 
steamship “Gaelic” for said port of Honolulu. 

And said petitioners, See Yan, Ah King,, and Ah Kong, fur- 
ther allege that the sole cause of their detention by said defend- 
ant is that they have not executed a bond upon their arrival 
as required by the laws of the Republic of Hawaii, and your 
petitioners allege that the law requiring the execution of said 
bond was annulled and revoked by the passage and approval of 
said Resolution of the United States of America annexing said 
Hawaiian Islands to the said United States of America. 

And further your petitioners allege that said defendant has 
refused to permit any person wishing to become surety upon the 
bond of said See Yan, Ah King, and Ah Kong to have access 
to said petitioners, and has refused to accept any bond, and peti- 
tioners say that they are ready, willing and able to furnish the 
said bond, or any other bond that may be required of them by 
law. 

Wherefore, petitioners pray that they may be discharged 
from the defendants’ custody. 


Signed by petitioners’ counsel. 
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In the matter of the petition of Luk Kew, et al., the allega- 
tions and the Writ are similar to those of the first case, and the 
return and replication thereto are as follows: 


RETURN. 


Now comes F. B. McStocker, Collector-General of Customs 
of the Hawaiian Islands, and for return to the Writ served upon 


him herein respectfully shows to this Honorable Court as fol- 
lows: 


The persons answering to the names set forth in said petition 
and in said Writ were in the custody of himself, as Collector- 
General as aforesaid and J. K. Brown, United States Chinese 
Inspector at the times alleged therein; and he here brings them 
and each of them before this Honorable Court as in said Writ 
directed; and he hereby shows the cause of the detention of said 
petitioners as follows: 


1. That all of said petitioners are Chinese laborers who 
arrived at the port of Honolulu, Hawaiian Islands, on or about 
the fourth day of December, A. D. 1898, on the steamship “City 
of Peking.” 


2. That upon arrival of the petitioners they were removed 
to the quarantine station at Mauliola for the purpose of per- 
forming quarantine duties, and were subjected to the inspection 
of the respondent as Collector-General of Customs as aforesaid 
and of the said J. K. Brown, United States Inspector as afore- 
said. 

That upon such inspection it was ascertained that none of 
them had complied with the provisions and requirements of the 
Treaty existing between the United States and the Empire of 
China, nor of the United States Statutes relating to the immigra- 
tion of Chinese into the United States, nor of the regulations 
of the United States Treasury Department respecting the ex- 
clusion of Chinese. 

Wherefore it was decided by the respondent as Collector-Gen- 
eral as aforesaid and the said J. K. Brown, United States In- 
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spector as aforesaid, that said petitioners, each and all of them, 
were not entitled to enter the Hawaiian Islands; and that they 
should be held to await the arrival of a steamer returning to 
China that they might be deported. 

And the respondent for further return to the said Writ re- 
spectfully shows to this Honorable Court that upon the inspec- 
tion aforésaid he ascertained that Luke Kew, Ma Nin and Ma 
Sing, petitioners above named had not qualified under the laws 
of the Republic of Hawaii to enter the Hawaiian Islands. 

Honolulu, December 17, 1898. 

(Signed) F. B. McSrocxer, 
And sworn to by bim. 


REPLICATION to RETURN. 


Now come the above named petitioners, by their attorneys, 
J. Alfred Magoon, and R. D. Silliman, and in reply to the Re- 
turn of said F. B. McStocker, to their said petition, say: 


That neither the United States Statutes relating to the im- 
migration of Chinese into the United States, nor the Regula- 
tions of the United States Treasury Department respecting the 
exclusion of Chinese, nor the provisions and requirements of 
the Treaty between the United States and the Empire of China, 
have any operative force within the Republic of Hawaii, and 
that neither said F. B. McStocker nor J. K. Brown have any 
authority to enforce said Statutes, Regulations or Treaty within 
the Republic of Hawaii, nor have they or either of them any 
legal authority to restrain petitioners of their liberty. 

That the petitioner Choy Po is not an immigrant into the Re- 
publie of Hawaii, but was prior to July 7, 1898, a bona fide 
resident of the Republic of Hawaii, and prior to said day re- 
ceived from the Government of the Republic of Hawaii permis- 
sion to return to China and again re-enter the Hawaiian Islands, 
wherein he at that time had and still has, his home and domicile. 

And the petitioners Luke Kew, Ma Nin and Ma Sing, allege 
that they received from the Consul of the Republic of Hawaii 
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for the port of .......... , in the Empire of China, and duly 
qualified to act as such Consul at such port of said Empire of 
China, Certificates of Permission to enter said Republic of 
Hawaii, which Certificates were theretofore and on or about the 
13th day of June, 1898, duly issued by the Government of the 
Republic of Hawaii, for the use of your petitioners, and which 
Certificates were delivered to your petitioners before the 7th 
day of July, 1898, by said Consul. 

And said petitioners Luke Kew, Ma Nin and Ma Sing further 
allege that they have fully qualified under the laws of the Re- 
public of Hawaii existing prior to said 7th day of July, 1898; 
That said F. B. McStocker restrained their entering into these 
islands for the reason that they have not made a Bond required 
of them upon their landing in said Hawaiian Islands by the 
laws of this Republic prior to July 7, 1898; but your petitioners 
allege that said law requiring said Bond was repealed by the 
Joint Resolution of the United States Congress approved by the 
President on said day. 

Your petitioners further allege that they have requested per- 
mission to execute a bond as was required by said laws of the: 
Republic of Hawaii prior to said 7th day of July, 1898; but 
that said F. B. McStocker has refused to permit them so to do, 
and has refused to allow any persons who are willing to become 
sureties for your petitioners to confer with your petitioners; 
And your petitioners allege that they have complied with all 
the laws and all the requirements of the Republic of Hawaii 
that were in force on the day of their arrival at the port of Ho- 
nolulu; That said: Permits and Certificates have never been re- 
voked or cancelled, and are still in full force and effect. and 
that said Annexation of said Republic of Hawaii to the United 
States of America did not, and was not intended to have any 
retrospective operation. 

Dated at Honolulu, Oahu, December 19, 1898. 


Signed by petitioners’ counsel. 
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In the matter of the petition of Leong Chee, et al., the alle- 
gations and the Writ are similar to those in the first case, and 
the return and replication thereto are as follows: 


Rerourn. 


And now comes Frank B. McStocker, Collector-General of 
Customs of the Hawaiian Islands, and Joshua K. Brown, and 
for return to the Writ served upon them in the above entitled 
cause, respectfully show to this Honorable Court as follows: 


That they admit that the said petitioners are citizens of the 
Chinese Empire,.and that on or about the 9th day of December, 
1898, they arrived at the port of Honolulu, Hawaiian Islands, 
on the steamer “Gaelic” from China. 

That they deny that the said petitioners are unlawfully im- 
prisoned and restrained of their liberty at the Quarantine Sta- 
tion, Honolulu, Hawaiian Islands, by them, the said Frank B. 
McStocker and Joshua K. Brown, or either of them; and say 
that the said petitioners are detained at said station only in so 
far as they are thereby prevented from entering this country, 
for the reasons hereinafter set forth; and that said prevention 
from entering is lawful and that in pursuance with the order of 
said Writ the said petitioners are herewith produced in Court. 

That they charge that all laws of the United States of Amer- 
ica relating to and having a bearing upon the immigration of 
Chinese into the United States have been extended to and are 
now a part of the law as well of Hawaii as of every other part 
of the United States, governing the immigration of Chinese 
into Hawaii; 

That under said laws of the United States of America, the 
Secretary of the Treasury of the said United States of America 
is charged with the execution of said laws, with power to ap- 
point subordinate officers and inspectors for such purpose; 

That in pursuance of said power, the said Secretary of the 
Treasury did, prior to the 9th day of December, 1898, duly 
appoint and detail the said Joshua K. Brown as United States 
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Immigration Inspector to superintend the enforcement and exe- 
cution of the said laws in Hawaii, and has directed that Col- 
lectors of Customs in said Hawaii shail act in conjunction with 
him and assist in the execution of said laws; and on said 9th 
day of December the said Joshua K. Brown was acting as said 
Inspector at said Honolulu; 

That said laws of the United States of America prescribe 
certain acts and conditions, more fully appearing in said laws, 
to be performed or complied with by Chinese citizens, or to 
exist, before they can enter the United States, including the 
said territory of Hawaii, which acts the petitioners have failed 
to perform, or comply with, and which conditions they have 
failed to show exist; 

That by reason of said failure of said petitioners to perform 
said acts or comply with said conditions, prescribed by said laws 
of the United States, they are not entitled to enter either the 
said port of Honolulu or any other port in the United States. 

That the said petitioners have not been landed in Hawaii, 
otherwise than temporarily for the purpose only of inspection 
as to their right to enter the country, and are not, therefore, 
within this country so far as to give this Court jurisdiction to 
entertain their said petition; and the said Frank B. McStocker, 
Collector as aforesaid, and Joshua K. Brown, Inspector as afore- 
said, therefore claim that this Court has no jurisdiction to enter- 
tain the said petition. 

And the said Frank B. McStocker, Collector as aforesaid, and 
Joshua K. Brown, Inspector as aforesaid, further present to the 
Court that by the terms of the said laws of the United States 
of America, there is vested in the executive officers of the Uni- 
ted States Government the sole and final decision upon the right 
of any Chinese to admission to any port of the United States, 
with no appeal from such decision to any Court, and with no 
right of review in any Court; 

That in pursuance with the said orders of the said Secretary 
of the Treasury, the said Frank B. McStocker, Collector of 
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Customs as aforesaid, and Joshua K. Brown, Inspector as afore- 
said, have, and each of them has, examined the said petitioners 
and all matters and things appertaining thereto bearing upon 
their right to enter the port of Honolulu, and have, and each 
of them has, decided that the petitioners, and each of them, 
are not entitled under the said laws of the United States to enter 
the said port; 

That the said Frank B. McStocker, Collector as aforesaid, 
and Joshua K. Brown, Inspector as aforesaid, therefore claim 
that they having so decided that under the terms of said laws 
of the United States, said petitioners have no right to admission 
to the said port, this Court has no jurisdiction to entertain the 
said petition, or to consider the question of whether or not the 
said petitioners are entitled to enter said port of Honolulu, or 
any other question appertaining thereto; 

And the said Frank B. McStocker, Collector as aforesaid, and 
Joshua K. Brown, Inspector as aforesaid, further present that 
the question of whether or not the said petitioners are entitled 
to enter into the said port of Honolulu is purely a federal ques- 
tion involving the construction of an Act of Congress of a pure- 
ly federal character cognizable only in a Federal Court of the 
United States, and not cognizable in the Courts of any State or 
Territory ; 

That this Honorable Court is not a Federal Court of the Uni- 
ted States, and therefore has no jurisdiction to entertain said 
petition or to attempt to construe or apply the said law of the 
United States, or otherwise pass upon the same. 


Honolulu, December 19, 1898. 


(Signed) F. B. McSrocker, 
(Signed) Josnva K. Brown. 
And sworn to by them. 


REPLICATION TO RETURN. 


“And now come petitioners named in the Writ issued herein 
and for replication to said return deny that the Supreme Court 
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of the Republic of Hawaii has not jurisdiction to entertain the 
said petition. 

Deny that no right of review exists in said Court over the acts 
of said Joshua K. Brown and Frank B. McStocker. 

Aver that this Court has jurisdiction to entertain the said 
petition, and to consider the question of whether or not said 
petitioners are entitled to enter the port of Honolulu, and other 
questions appertaining thereto. 

Deny that the laws of the United States have been extended 
to the Hawaiian Islands in so far as they govern the immigra- 
tion of the Chinese into Hawaii. 

Deny the authority of said McStocker and Brown therein 
averred.” 


Signed by petitioners’ counsel. 


The following documents were filed in relation to the ap- 
pointment of J. K. Brown as Chinese Inspector to enforce the 
provisions of the Chinese exclusion acts. Other documents were 
also filed relating to his duties and his instructions: 


“Division of Appointments. Treasury Department, 
Office of the Secretary, 


Washington, D. C., May 20, 1897. 


Mr. Joshua K. Brown, No. 578 Oak St., Columbus, Ohio: 


Srr:—You are hereby reinstated as an official of this Depart- 
ment and appointed as an Inspector to enforce the provisions 
of the Chinese Exclusion Acts, with compensation at ....... 
the appointment to take effect from date of oath. 

You will report in writing to the Supervising Special Agent 
of this Department for instructions and assignment to duty. 


Respectfully yours, 


O. L. SPAULDING, 
Acting Secretary.” 
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“Treasury Department, 
Office of the Secretary, 


Washington, D. C., Nov. 3, 1898. 
Mr. Joshua K. Brown, Chinese Inspector, Detroit, Mich.: 


Srr:—You are directed to proceed to Honolulu, Hawaiian 
Islands, as soon as practicable after the receipt of this letter, and 
to co-operate with the Customs officials of those islarids in the 
enforcement of the laws and treaty between the United States 
and China, and the regulations of this department respecting 
the exclusion of Chinese, the same having been held by the 
Attorney-General to be now applicable to the Hawaiian Islands. 


You are informed that specific instructions have been trans- 
mitted to the Customs officials of those islands, through the 
Honorable Secretary of State and Special Agent Harold M. 
Sewall, at Honolulu, and a copy of such instructions is herewith 
transmitted for your information and guidance. 

As soon as practicable after you arrive at the Hawaiian Isl- 
ands you should ascertain and report the number of Chinese of 
each class now in the Hawaiian Islands; and also at what ports 
in those islands, and in what numbers, Chinese arrive, and you 
should visit such ports and confer fully with the Customs offi- 
cers located there touching the operations of the Chinese exclu- 
sion laws and treaty. You should make full report from time 
to time upon this subject, and especially of any irregularities 
on the part of local officers, or of Chinese seeking admission to 
the Hawaiian Islands by irregular means. 

To enable the Collector of Customs in those islands to com- 
ply with the instruction contained in Department letter of this 
date to the Secretary of State, providing for the identification 
of Chinese laborers who may wish to depart from the Hawaiian 
Islands with the privilege of returning thereto, blank forms of 
Chinese laborer certificates numbered 8301 to 8500, inclusive, 
are herewith transmitted, and you are directed to place them in 
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the hands of the proper Collectors in those islands and to instruct 
them in their use. 

Until further notice you may include in your pay accounts 
your actual and necessary expenses incurred while stationed in 
the Hawaiian Islands. 

Department letter of the 8th ultimo, directing you to report 
for instructions and assignment to duty to the Collector of 
Customs at San Francisco, California, and making that port 
your official station, is hereby revoked. You should be prepared 
to start on your journey to that place not later than the 10th 
inst. Respectfully yours, 

W. B. Howe, 
Assistant Secretary.” 


By tue Court. 


The record thus shows that some of the petitioners resided 
in these islands prior to July 7, 1898, and left with the intention 
of returning and possessing permits to re-enter, issued prior to 
said date and that the others of the petitioners have not here- 
tofore resided in this country but also possess permits to enter 
issued prior to said date. 

The main issue raised by the pleadings is whether or not the 
laws of the United States relating to the immigration and excelu- 
sion of Chinese were extended to the Hawaiian Islands by the 
terms of the Joint Resolution passed by Congress on July 4, 
1898, and signed by the President on the day following, and 
commonly called the “Newlands Resolution.” 

Before entering upon the consideration of the question of 
what it is that Congress has enacted by that Section of the New- 
land’s Resolution which refers to Chinese immigration, it is well 
to observe the extent of the powers possessed by Congress in the 
matter of the exclusion and expulsion of foreigners. 

It is a fundamental principle that every sovereign nation has 
the inherent right to deny to aliens the privilege of entering 
its territory and even to expel them therefrom. This principle 
has been recognized and affirmed in clear and unmistakeable lan- 
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guage by the Supreme Court of the United States. In Chae 
Chan Ping v. United States, 180 United States 606, 607, the 
Court said: “The power of the government to exclude foreigners 
from the country whenever, in its judgment, the public interests 
require such exclusion, has been asserted in repeated instances, 
and never denied by the executive or legislative departments,” 
and quoted with approval the language of United States 
executive officials, who wrote, “Every society possesses the un- 
doubted right to determine who shall compose its members, and 
it is exercised by all nations, both in peace and in war. * * 
It may be always questionable whether a resort to this power 
is warranted by the circumstances, or what department of the 
government is empowered to exert it; but there can be no doubt 
that it is possessed by all nations, and that each may decide for 
itself when the occasion arises demanding its exercise.” * * * 
“The control of people within its limits, and the right to expel 
from its territory persons who are dangerous to the peace of 
the State, are too clearly within the essential attributes of sov- 
ereignty to be seriously contested.” | Again, in the case of 
Nishimura Ekin, 142 United States 659, this language is used: 
“Tt is an accepted maxim of international law, that every sov- 
ereign nation has the power, as inherent in sovereignty, and 
essential to self-preservation, to forbid the entrance of foreigners 
within its dominions, or to admit them only in such cases and 
upon such conditions as it may see fit to prescribe.” 

“The right of a nation to expel or deport foreigners, who have 
not been naturalized or taken any steps toward becoming citizens 
of the country, rests upon the same grounds, and is as absolute 
and unqualified as the right to prohibit and prevent their en- 
trance into the country.”—Fong Yue Ting v. United States, 
149 United States 707. See also Lem Moon Sing v. United 
States, 158 United States 538, in which these decisions are re- 
affirmed. 

This Court also, in the case of Chow Bick Git and another, 4 
Haw. 385, recognized this principle. 
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It is also the right of every independent state to prescribe the 
conditions upon which it will admit aliens into its territory, and 
further to revoke at will a permission or license already granted 
to an alien to enter, and this, too, without notice to such alien 
of its intention to thus revoke the license. This is conceded by 
all who took part in the argument in the case at bar. 

Being possessed, then, of these ample powers and knowing, 
as we must presume, what the laws of Hawaii were on the sub- 
ject of Chinese immigration, the United States, through Con- 
gress, its duly constituted mouth-piece, on the sixth of July last 
ordered that “there shall be no further immigration of Chinese 
into the Hawaiian Islands, except upon such conditions as are 
now or may hereafter be allowed by the laws of the United 
States.” The Republic of Hawaii has accepted and acquiesced 
in that and the other provisions of the Newland’s Resolution. 
What is the true meaning and effect of that paragraph of the 
Resolution? 

In the first place, I am of the opinion that in the use of the 
term “immigration” Congress did not intend to limit the appli- 
cation of the prohibition to such persons as can be called “immi- 
grants” within the popular acceptation of that term, and to ex- 
clude from its operation those aliens who, having formerly re- 
sided in the country and having left with the intention of re- 
turning, seek to re-enter after such temporary absence; but 
rather that it was the intention to prohibit, to the extent stated 
in the Resolution, the further “coming in” of Chinese, whether 
they had formerly resided in the country or not. I construe 
the first clanse of the paragraph in question as being the equiv- 
alent of “Hereafter no Chinese shall be allowed to enter the 
Hawaiian Islands.” 

In re Panzara et al., 51 Fed. 275, and In re Martorelli, 63 
Fed. 437, are cited in support of the contention that the narrow- 
er signification should be given to the term “immigration.” 
Those cases seem to me not to be in point. The Conrt in each 
of them was construing the statutes relating to the immigration 
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of aliens other than Chinese, in which statutes the words “immi- 
grants” and “alien immigrants” were used in describing the 
classes intended to be excluded. Those precise terms are not 
used either in the Resolution or in the United States laws rela- 
ting to Chinese. The Statutes and the reasons for their enact- 
ment were not the same as those now before the Court. More- 
over, the decisions of the United States Supreme Court show 
that under existing legislation in regard to the exclusion of 
Chinese, applicants for admission are not exempt from the oper- 
ation of such legislation solely by reason of the fact that they 
have resided in the United States and left with the intention 
of returning. See Lem Moon Sing v. United States, 158 Uni- 
ted States 538. In other words, the prohibition against en- 
trance may apply to those returning after a temporary absence 
as well as to those who are strictly “immigrants,” if that appears 
to be the intention of Congress; and in this instance, I believe 
that the intention was to use the term in the broader significa- 
tion. 

The contention on behalf of the petitioners is that this pro- 
vision of the Resolution does not apply to those Chinese to whom 
permits were issued according to Hawaiian laws, by the Hawai- 
ian Government, prior to the passage of the Resolution, because 
to hold to the contrary would be to give to the provision a retro- 
spective operation, and that this would be in this instance a 
violation of the rule of construction that a law shall be given 
prospective operation only unless the intent is clear to give it 
retrospective force; further that to hold that the provision ap- 
plies to petitioners would cause great injustice and oppression 
because petitioners have come here in good faith on the strength 
of permits issued as above stated and without notice of the repeal 
of Hawaiian laws. 

Tf Congress had simply said, “There shall be no further im- 
migration of Chinese into the Hawaiian Islands,” or, what is 
its equivalent, “Hereafter no Chinese shall be allowed to enter 
the Hawaiian Islands,” it seems to me that there could be no 
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possible room to doubt but that the provision would prevent 
any and all Chinese from entering the Hawaiian Islands, 
whether former residents or not and whether or not possessed 
of a Hawaiian permit to enter issued prior to July 7, 1898. 
Such language though very brief, would be clear and explicit, 
and would not admit of the construction into it of any exception. 
And that is the language used in the Resolution, with this dif- 
ference and this only, to wit, “except upon such conditions as 
are now or may hereafter be allowed by the laws of the United 
States.” Congress has in these words stated one exception by 
virtue of which certain Chinese may hereafter enter these isl- 
ands. To say that such Chinese as possess Hawaiian permits 
issued prior to July 7, 1898, shall also be exempt and be allowed 
to enter, seems to me to be to add another exception to the 
prohibition and one which Congress did not see fit to make. 
Where the language used by the legislative body is clear and 
explicit, and the enactment is one within its power,—and in 
this case I think that is so—it is for the Court to enforce it 
even though its members might, for considerations of injustice 
and hardship, have refused to so legislate were it within their 
province to do so. 

The Hawaiian laws in force just prior to the passage of the 
Resolution, authorized the Government to issue permits to Chi- 
nese to enter these islands in three classes of cases: first, to 
those who residing here wished to leave the country temporarily 
and return within a year; second, to merchants and travel- 
lers, who had never been in the country before, but wished to 
sojourn here temporarily, the limit of such sojourn being fixed 
at six months; and third, to laborers, who, also, had never been 
in the country before, and who were permitted to remain in the 
country for an indefinite period upon condition only that they 
confine themselves while here to certain specified occupations. 
A bond was required in the second class, conditioned that the 
principal would leave the country at or before the expiration 
of the six months, and in the third class conditioned for the 
faithful performance of the undertaking as to occupation. See 
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Penal Laws of 1897, p. 504 et seg. Had the Hawaiian Gov- 
ernment issued, shortly before July 7, 1898, (and this Court 
does not know whether it did or not) permits for a large number 
of Chinese of the third class, it could not be successfully con- 
tended, as I believe, that it was not the intention of Congress 
to revoke all such permits and to prevent their holders from 
entering these islands. Other matters were, by the terms of 
the Resolution, expressly continued as then existing, until Con- 
gress should otherwise provide; but it is apparent that, in view 
of the policy of the United States with reference to Chinese, 
Congress wished to put an end at once to the entry of Chinese 
into these islands under any conditions other than those pre- 
scribed by United States laws. And if it was the intention of 
Congress to exclude laborers of the third class above mentioned 
how can it be held that it was not its intention to so exclude 
those of either the first or second class or of both those classes? 
It is the fact that they hold permits, if anything at all, which 
would give them the right to enter, and yet all three classes 
alike hold such permits. It is not the fact of justice or injustice 
which would give them the right to land, for those are consider- 
ations which it is for the law-making power, and not for the 
Court, to weigh. Uncertainty in the law would be the result 
if the Court were to determine each applicant’s right to land 
upon the existence or non-existence of injustice or hardship. 
There is no doubt that the rule in the United States is that 
“in construing statutes so worded as to admit of a construction 
which would render them retrospective as well as prospective, 
a prospective operation only is to be given, unless a legislative 
intent to the contrary is declared, or necessarily implied from 
the circumstances of the language used.”—23 Am. and Eng. 
Encycl. Law, p. 448. In this case, the legislative intent is to 
be gathered from the language used in the Resolution itself, 
and Congress having said that there should be no further im- 
migration of Chinese into these islands except as therein stated, 
it must be presumed that that body meant what it said without 
any further qualifications. If any injustice or hardship results 
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from their act, the responsibility therefor is upon the law-mak- 
ers and not upon this Court. 

It is true, I think, that the deportation of those Chinese, 
if any, unlawfully in the Hawaiian Islands, cannot for the pres- 
ent be enforced, because the statutes require that certain pro- 
ceedings be had before a United States Judge in order to estab- 
lish the unlawfulness of their presence, and no such tribunal as 
yet exists here. But it does not follow that because this is so 
Congress did not intend that the provisions of United States laws 
relating to the exclusion of those not yet in the country should 
take immediate effect. It may well have been the fact, and I 
think that it was, that Congress, while willing to allow those 
in the country unlawfully to remain until further order, was 
anxious to put an end at once to any further influx. 

Under the terms of the Resolution, when a Chinese person 
seeks to enter the Hawaiian Islands, the question of whether or 
not he is entitled to enter is to be determined in accordance 
with the United States laws, in other words, the United States 
laws relating to the immigration and exclusion of Chinese are 
now the rule of action here, are in force here, and apply in my 
opinion to all Chinese who seek to enter. 

It is argued that no machinery has been provided by Con- 
gress for the enforcement of the United States Chinese exclusion 
laws in these islands and that consequently it could not have 
been the intention of Congress to make said laws applicable 
in the cases of those Chinese who hold return permits issued 
prior to July 7, 1898. Assuming that it is true that there is no 
machinery as claimed, the objection, if it is good so far as to 
lead the Court to hold that it was not the intention to give the 
Resolution a retrospective operation, must also of necessity 
compel the Court to hold that not even prospective operation 
can be given to it until Congress shall by further legislation 
provide the means for enforcing the laws. The only logical 
conclusion of the argument is, it seems to me, that until such 
time United Staies laws do not apply here and that Hawaiian 
laws continue in force. Yet, that the Hawaiian statutes so far 
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as they are inconsistent with United States laws on the subject 
are repealed by the Resolution and that the United States laws 
are, prospectively, at least, extended is clear. Moreover, the 
necessary conclusion as just stated would render the clause in 
the Resolution inoperative and meaningless. If Congress had 
simply intended to leave matters as they stood with reference 
to Chinese immigration until it should further legislate, the 
clause would have been omitted; the general provision con- 
tinuing existing laws in force would have been amply sufficient. 

The various United States Statutes on the subjects 
of Chinese immigration and immigration of other 
aliens, are not as clear in their language as they might be in 
defining the relative powers and duties, in the premises, of Col- 
lectors of Customs and of Chinese Inspectors appointed by the 
Secretary of the Treasury. Both are given certain powers to ex- 
ercise and certain duties to perform, and between them can fully 
enforce all Chinese exclusion laws, but just where the dividing 
line between them is, just what an Inspector can do without 
the assistance of a Collector, it is more difficult to define. An- 
other question not free from difficulty is whether the Collector 
of Customs of the Hawaiian Islands is authorized to perform 
the various duties assigned to Collectors by the United States 
Chinese Exclusion Laws, these islands not having yet been 
made a Collection District of the United States. 

Under the latest Hawaiian laws on the subject, the Collector- 
General of Customs is vested with the power to decide whether 
or not an alien applying for admission is entitled to enter these 
islands. The Newland’s Resolution provides that “until Con- 
gress shall provide for the government of such islands all the 
civil, judicial and military powers exercised by the officers of 
the existing government in said islands, shall be vested in such 
person or persons, and shall be exercised in such manner as the 
President of the United States shall direct, and the President 
shall have power to remove said officers and fill the vacancies 
so occasioned; and, in another section, that “the municipal 
legislation of the Hawaiian Islands, not enacted for the fulfill- 
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ment of the treaties so extinguished and not inconsistent with 
this joint resolution, nor contrary to the Constitution of the 
United States, nor to any existing treaty of the United States 
shall remain in force until Congress of the United States shall 
otherwise determine.” By virtue of this latter provision, those 
Hawaiian Statutes or parts of statutes relating to Chinese immi- 
gration which are not inconsistent with or help along the 
United States laws on the same subject continue in force even 
after an extension of such United States laws to these islands, 
and there seems to be strong ground for the proposition ad- 
vanced by one of the attorneys who took part in the argument 
that respondent McStocker, as Collector-General of Customs of 
the Hawaiian Islands, is vested with power to enforce the exclu- 
sion of Chinese if in fact United States laws have been extended 
here. In view, however, of my conclusion, stated later on, on 
the subject of jurisdiction, I deem it unnecessary to decide this 
question now. 


With reference to the authority of respondent J. K. Brown, 
Chinese Inspector: The Act of August 3, 1882, relating to 
the immigration of aliens (1 Supplement to Revised Statutes 
p. 370) charges the Secretary of the Treasury with the duty 
of executing the provisions of that act “and with supervising 
the business of immigration to the United States.” This ‘est 
clause gives that official the authority to supervise all immigra- 
tion to the United States which would include the immigration 
of Chinese. If the clause last cited were construed to apply 
only to such immigration as is mentioned in that Act, to wit, 
of paupers and other undesirable persons, the clause wonld he 
useless repetition. In various appropriation bills passed within 
the last few years and up to the present time, certain sums of 
money have been appropriated, under the title of the Treasury 
Department, in the language: “Enforcement of the Chinese 
Exclusion Act: To prevent unlawful entry of Chinese into the 
United States by the appointment of suitable officers to nforce 
the laws in relation thereto, and for expenses of returning to 
China all Chinese persons found to be unlawfully in the United 
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States. * * * and for enforcing the provisions of the Act 
approved May 5th, 1892, entitled “An Act to prohibit the com- 
ing of Chinese persons into the United States,” ............ 
Dollars. These statutes seem, prima facie, to give to the Secre- 
tary of the Treasury authority to appoint Chinese Inspectors 
and to the inspectors so appointed authority, not simply to ad- 
vise the Collectors as to their duties under the Chinese Exclu- 
sion Acts, but to act themselves and reject and exclude Chinese 
applicants for admission. 

In Williams v. The United States, 168 United States 387, 
388, the Court held that the plaintiff in error “in his capacity 
of Chinese Inspector,” under appointment by- the Secretary of 
the Treasury, “did not act under any law that could properly 
be regarded as a revenue law,” but that “he was appointed pur- 
suant to Acts of Congress appropriating money to be used by the 
Treasury Department to prevent unlawful entry of Chinese 
into the United States, by the appointment of suitable officers 
to enforce the laws in relation thereto. * * * The Chi- 
nese Exclusion Acts have no reference to the subject of reve- 
nue, but are designed to exclude persons of a particular race 
from the territory of the United States. Clearly, Chinese In- 
spectors, proceeding under the Acts providing for their ap- 
pointment, have no connection with the revenue system of the 
government, although the execution of the acts referred to is 
committed to the Treasury Department.” 

It is far from clear, then, that the necessary machinery does 
not exist here for the enforcement of United States laws rela- 
ting to the immigration and exclusion of Chinese. But wheth- 
er it does or not, the language of the Resolution, as I have 
already stated, clearly shows that Congress did not intend that 
the rule of action in regard to Chinese immigration into these 
islands should continue as it was, but did intend that United 
States laws should without delay take the place of the Hawai- 
ian laws so far as the two were inconsistent. 

The argument that the provision of the Resolution under 
consideration is simply in the nature of an organic act, intended 
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as a direction to or limitation upon the powers of Congress and 
of the Hawaiian Legislature hereafter, does not seem to me to 
be sound. It is open to the objection already mentioned of ren- 
dering the provision in question nugatory. When is the law- 
making power to enact this restrictive legislation and obey the 
mandate of the Resolution? No limit of time is stated and 
until. the Legislature chooses to act, the United States laws 
could not go into effect. The use of the words “upon such con- 
ditions as are now or may hereafter be allowed,” indicates that 
Congress may hereafter alter those conditions now allowed by 
the laws of the United States, but that until Congress does so 
alter them the conditions prescribed by the laws now in force 
must prevail. 

On behalf of petitioners, the decision in the case of Chew 
Heong v. The United States, 112 United States 536, is relied 
upon in support of the contention that the Resolution should 
not be given retrospective operation so as to debar petitioners 
from entering. That decision was based very largely upon the 
fact that the Court, in construing the statutes there under con- 
sideration, felt it its duty to so construe them, if possible, as 
not to repeal in effect the provisions of a prior treaty with 
China. In that respect the case differs from that at bar, for 
the Hawaiian Islands have no such treaty. The existing United 
States treaty with China has been held not to bar just such 
legislation as is here contended against. The decision was also 
based on the ground that in the opinion of the Court the lan- 
guage used in the statutes did not clearly indicate an intention 
on the part of Congress to give the statutes a retrospective op- 
eration and that consequently they must be held to operate 
prospectively only. The correctness of the rule there laid down 
is, as already stated above, undenied, but the fact remains that 
after all the Court in this case must, as did the Court in that 
case, find the intention of Congress from the language of the 
instrument which is the subject of construction, The adjudica- 
tion in that case cannot therefore be of much real value in 
this case. 

40 
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Having held that the United States laws in relation to the 
immigration of Chinese are now in force in the Hawaiian Isl- 
ands and that such laws apply as well to cases where permits 
were issued prior to the passage of the Resolution as to other 
cases, it follows, in my opinion, that this Court has no jurisdic- 
tion to construe the United States laws or to pass upon the 
question of the validity of respondent Brown’s appointment or 
of the extent of his powers as a Chinese Inspector under those 
statutes or of whether he lawfully holds petitioners in his cus- 
tody. The case presented is that of a Federal officer, claiming 
to act under Federal laws and justifying his detention of peti- 
tioners by virtue of the provisions of such laws, and is cogni- 
zable only in a Court of the United States. 

The United States Constitution, Article III, Section 1, pro- 
vides, “The judicial power of the United States shall be vested 
in one Supreme Court, and in such inferior Courts as Congress 
may, from time to time, order and establish; and, Section 2, 
“The judicial power shall extend to all cases in law and equity 
arising under this Constitution, the laws of the United States, 
and treaties made, or which shall be made, under their author- 
ity.” Under the authority thus conferred, Congress has estab- 
lished certain inferior Courts, but none yet in these islands. 
This Court is not a Court of the United States. See Republic 
v. Edwards, 11 Haw. 

One evil which the framers of the United States Constitution 
sought to avoid by leaving it solely to United States Courts to 
interpret and enforce United States laws, was the giving of 
differing or antagonistic interpretations to the same law intend- 
ed to apply in all States alike by the Courts of different States, 
which would cause confusion and uncertainty in the application 
of such law and perhaps lead to disagreements or even to a 
breach of the peace’ between different States. The present 
seems to me to be a case falling with the reasons for the juris- 
dictional provision in the Constitution. The Courts of the va- 
rious States might easily hold and lay down conflicting views 
as to how the statutes now in question ought to be construed. 
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In Ableman v. Booth and United States v. Booth, 21 How- 
ard 506, a judge of the Supreme Court of Wisconsin in the first 
of those two cases of habeas corpus “claimed and exercised the 
right to supervise and annul the proceedings of a commissioner 
of the United States, and to discharge a prisoner, who had been 
committed by the commissioner for an offense against the laws 
of this” (the United States) “government and this exercise of 
power by the judge was afterwards sanctioned and affirmed by 
the Supreme Court of the State.” In the second case, “the 
State Court went a step further and claimed and exercised juris- 
diction over the proceedings and judgment of a District Court 
of the United States, and upon a summary and collateral pro- 
ceeding, by habeas corpus, set aside and annulled its judgment, 
and discharged a prisoner who had been tried and found guilty 
of an offense against the laws of the United States, and sen- 
tenced to imprisonment by the District Court.” In the decis- 
ion, which is an elaborate and well-considered one, the Supreme 
Court of the United States, says: “These propositions are new 
in the jurisprudence of the United States, as well as of the 
States; and the supremacy of the State Courts over the Courts 
of the United States, in cases arising under the Constitution 
and Laws of the United States, is now for the first time asserted 
and acted upon in the Supreme Court of a State. * * * 


“If the judicial power exercised in this instance has been 
reserved to the States, no offense against the laws of the United 
States can be punished by their own Courts, without the per- 
mission and according to the judgment of the Courts of the 
State in which the party happens to be imprisoned; for, if the 
Supreme Court of Wisconsin possessed the power it has exer- 
cised in relation to offenses against the Act of Congress in ques- 
tion, it necessarily follows that they must have the same judicial 
authority in relation to any other power of the United States; 
and consequently, their supervising and controlling power 
would embrace the criminal code of the United States, and ex- 
tend to offenses against the revenue laws, or any other law 
intended to guard the different departments of the General 
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Government from fraud or violence. And it would embrace 
all crimes, from the highest to the lowest; including felonies 
which are punished with death as well as misdemeanors, which 
are punished by imprisonment. And, moreover, if the power 
is possessed by the Supreme Court of Wisconsin, it must belong 
equally to every other State in the Union, when the prisoner is 
within its territorial limits; and it is very certain that the State 
Courts would not always agree in opinion; and it would often 
happen, that an act which was admitted to be an offense and 
justly punished, in one State, would be regarded as innocent, 
and indeed as praiseworthy, in another. * * * 

“There can be no such thing as judicial authority, unless it 
is conferred by a Government or sovereignty; and if the judges 
and Courts of Wisconsin possess the jurisdiction they claim, 
they must derive it either from the United States or the State. 
It certainly has not been conferred on them by the United 
States; and it is equally clear it was not in the power of the 
State to confer it, even if it had attempted to do so; for no 
State can authorize one of its judges or Courts to exercise judi- 
cial power, by habeas corpus or otherwise, within the jurisdic- 
tion of another and independent government. And although 
the State of Wisconsin is sovereign within its territorial limits 
to a certain extent, yet that sovereignty is limited and restricted 
by the Constitution of the United States. And the powers of 
the Genera] Government, and of the State, although both exist 
and are exercised within the same territorial limits, are yet 
separate and distinct sovereignties, acting separately and inde- 
pendently of each other, within their respective spheres. And 
the sphere of action appropriated to the United States is as far 
beyond the reach of the judicial process issned by a State judge 
or a State Court, as if the line of division was traced by land- 
marks and monuments visible to the eye. And the State of 
Wisconsin had no more power to authorize these procecdings 
of its judges and Courts, than it would have had if the prisoner 
had been confined in Michigan, or in any other State of the 
Union, for an offense against the laws of the State in which 
he was imprisoned. * * * 
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“We do not question the authority of State Court, or judge, 
who is authorized by the laws of the State to issue the writ of 
habeas corpus to issue it in any case where the party is impris- 
oned within its territorial limits, provided it does not appear, 
when the application is made, that the person imprisoned is 
in custody under the authority of the United States. The court 
or judge has a right to inquire, in this mode of proceeding, for 
what cause and by what authority the prisoner is confined with- 
in the territorial limits of the State sovereignty. And it is the 
duty of the marshal, or other person having the custody of the 
prisoner, to make known to the judge or court, by a proper 
return, the authority by which he holds him in custody. This 
right to inquire by process of habeas corpus, and the duty of 
the officer to make the return, grows necessarily out of the 
complex character of our Government, and the existence of two 
distinct and separate sovereignties within the same territorial 
space, each of them restricted in its powers, and each within 
its sphere of action, prescribed by the Constitution of the Uni- 
ted States, independent of the other. But after the return is 
made, and the State judge or court judicially apprised that the 
party is in custody under the authority of the United States, 
they can proceed no further. They then know that the prisoner 
is within the dominion and jurisdiction of another government. 
and that neither the writ of habeas corpus, nor any other pro- 
cess issued under State authority, can pass over the line of 
division between the two sovereignties. He is then within the 
dominion and exclusive jurisdiction of the United States. If 
he has committed an offense against their laws, their tribunals 
alone can punish him. If he is wrongfully imprisoned, their 
judicial tribunals can release him and afford him redress. And 
although, as we have said, it is the duty of the marshal, or other 
person holding him, to make known, by a proper return, the 
authority under which he detains him, it is at the same time 
imperatively his duty to obey the process of the United States, 
to hold the prisoner in custody under it, and to refuse obedience 
to the mandate or process of any other Government. And 
consequently it is his duty not to take the prisoner, nor suffer 
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him to be taken, before a State judge or Court upon habeas 
corpus issued under Staté authority. No State judge or court, 
after they are judicially informed that the party is imprisoned 
under the authority of the United States, has any right to in- 
terfere with him, or to require him to be brought before them. 
And if the authority of a State, in the form of judicial process 
or otherwise, should attempt to control the marshal or other 
authorized officer or agent of the United States, in any respect, 
in the custody of his prisoner, it would be his duty to resist 
it, and to call to his aid any force that might be necessary to 
maintain the authority of law against illegal interference. No 
judicial process, whatever form it may assume, can have any 
lawful authority outside of the limits of the jurisdiction of the 
Court or judge by whom it is issued; and an attempt to enforce 
it beyond these boundaries is nothing less than lawless vio- 
lence.” * * * 

“Tf there was any defect of power in the commissioner, or in 
his mode of proceeding, it was for the tribunals of the United 
States to revise and correct it, and not for a State Court.” 

This statement of the law is clear and to the point. If in 
this case there is any defect in the power of the United States 
officer, or in his mode of proceeding, it is for the tribunals of 
the United States to revise and correct it, and not for this Court. 
That no United States Court has been established here yet, and 
that great inconvenience may result from this Court’s holding 
that it has no jurisdiction, cannot of itself confer jurisdiction 
upon the Court. The Hawaiian Government had not and has 
not the power to confer upon this Court jurisdiction to construe 
or judicially enforce United States laws, and, the United States 
Government, though possessing the power to confer such juris- 
diction has not yet done so. For such failure and the incon- 
venience resulting therefrom, Congress alone is responsible. 

The writ issued herein should be discharged for lack of jur- 
isdiction, and the petitioners should be remanded to the custody 
of respondents, and it is so ordered. 
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The foregoing opinion is concurred in by Justice Whiting. 

J. A. Magoon & R. D. Silliman, Robertson & Wilder, and 
Humphreys & Gear for the petitioners. 

W. O. Smith, Attorney-General, and Thurston & Carter 
for the respondents. 


DISSENTING OPINION OF CHIEF JUSTICE JUDD. 


While agreeing with many of the principles of law held in 
this case by a majority of the Court, I am still unable to agree 
with its conclusions, and respectfully dissent, especially on the 
subject of the jurisdiction of this Court in passing upon Federal 
questions. I am of the opinion that until Congress has pro- 
vided for a Federal Court in these islands, we must meet and 
decide all questions of law that are properly brought before 
us. Any other view would deprive our Courts of much of its 
jurisdiction, as, for example, that in Admiralty, which is by 
United States statutes vested solely in United States Courts. I 
adhere to my view as set forth in my opinion in the matter of 
the application of Aiona and others for a Writ of Habeas Cor- 
pus decided on the 15th of December, 1898, as hereinbelow set 
forth. 


Following is the dissenting opinion referred to: 


In THE MATTER oF THE Permon or Arona, Kow Sine, An Tm, 
Tow Lin, Jam Yorx, An Hoy, Cuun Sun, An Cuow, AND 
Lum Hoo, ror a Writ or Haseas Corrus. 


ORIGINAL. Berore Cmer Justice Jupp. l 
SUBMITTED DecEMBER 12, 1898. Dereormep Decemprr 15, 1898. 
OPINION. 

Following are the pleadings in this case: 


The petition of Aiona, Kow Sing, Ah Tim, Tow Lin, Jam 
York, Ah Hoy, Chun Sun, Lum Hoo and Ah Chow, respect- 
fully represents as follows, to wit: 

That on or about the 4th day of December, A. D. 1898, they 
arrived at Honolulu, Republic aforesaid, on the steamship 
“City of Peking,” ‘from China, and that petitioners have com- 
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plied with all the provisions of the laws of the Republic of 
Hawaii relating to Chinese immigration, and the regulations 
promulgated under said laws, and that they are in every way 
qualified and entitled to land in the Hawaiian Islands. 

That your petitioners are unlawfully imprisoned and re- 
strained of their liberty by one Frank B. McStocker, Collector- 
General of Customs, at Mauliola, Honolulu, Island of Oahu; 

That said F. B. MeStocker has prohibited access to petitioners 
by their friends, and attorneys; and that he threatens to deport 
petitioners from this country on the steamship “Coptic” now 
in the port of Honolulu and about to sail for China. 

That your petitioners are informed and believe that the cause 
of their restraint is the alleged belief of said F. B. McStocker 
that the laws of the Republic of Ilawaii relating to Chinese 
immigration are not in force and that they have been super- 
seded by certain Acts of Congress of the United States under 
which Acts said petitioners are not qualified to Jand in these 
islands, all of which your petitioners deny. 

Wherefore, petitioners pray that a Writ of Habeas Corpus 
may be granted, directed to the said F. B. MecStocker, com- 
manding him to have the bodies of your petitioners before the 
Honorable A. F. Judd, Chicf Justice of the said Court, at a 
time and place therein specified to do, receive and submit to 
what shall then and there be considered by the Court concern- 
ing them with this Writ, and that petitioners may be restored 
to their liberty. 

Dated at Honolulu, December 6, 1898. 


(Signed) R. D. SILLIMAN, 


In behalf of petitioners, and sworn to by him. 


Writ. 


In the name of the Republic of Hawaii: 
To F. B. McStocker, Greeting: 


We command that upon receipt of this Writ you have and 
produce before the Honorable A. F. Judd, Chief Justice of the 
Supreme Court at his Chambers, Aljiolani Hale. Honolulu, at 
10 o’clock a. m. on Wednesday, December 7, 1898, the bodies 
of Aiona, Lum Hoo, Kow Sing, Ah Tim, Tow Lin, Jam York, 
Ah Hoy, Chun Sun and Ah Chow, who, it is alleged, are un- 
justly imprisoned and restrained of their liberty, to do and 
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receive what shall then and there be considered concerning 
them in this behalf. 


And have you there this Writ, with your doings thereon. 
Witness the Honorable A. F. Jupp, &e. 


RETURN. 


Now comes F. B. McStocker, Collector-General of Customs 
of the Hawaiian Islands, and for return to this Writ served 
upon him herein, respectfully shows to this Honorable Court 
as follows: 


First: The persons answering to the names set forth in said 
petition and in said Writ were in the custody of himself and 
J. K. Brown, United States Chinese Inspector, at the time 
alleged therein, and he here brings them and each of them 
before this Honorable Court as in said Writ directed. And he 
hereby shows the cause of the detention of said petitioners as 
follows: 


1. That certain of said petitioners, namely: Aiona, Kow 
Sing, Ah Tim, Tow Lin, and Jam York, are Chinese laborers; 
and certain others of them, namely: Ah Hoy, Chun Sun, Ah 
Chow and Lum Hoo, are travelers; and all of said petitioners 
are Chinese subjects who arrived at the port of Honolulu on the 
steamship “City of Peking” on the 4th day of December, A. 
D. 1898, from ports in China. 

2. That upon arrival of the petitioners they were removed 
to the quarantine station at Mauliola for the purpose of per- 
forming quarantine duties, and were subjected to the inspection 
of the Collector-General of Customs as aforesaid, and of the 
said J. K. Brown, United States Chinese Inspector as aforesaid. 
That upon such examination it was ascertained that none of 
them had complied with the provisions and requirements of the 
Treaty existing between the United States of America and the 
Empire of China, nor of the United States Statutes, relating 
to the immigration of Chinese into the United States, nor of the 
regulations of the United States Treasury Department respect- 
ing the exclusion of Chinese. 

Wherefore, it was decided by the respondent and said J. K. 
Brown, United States Chinese Inspector as aforesaid, that said 
petitioners, each and all of them, were not entitled to enter the 
Hawaiian Islands; and that they should be held to await the 
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arrival of a steamer returning to China that they might be 
deported. 
(Signed) F. B. McSrocxer, 
And sworn to by him. 


REPLICATION TO RETURN. 


Now comes the above named petitioners by their attorneys, 
andsin reply to the return of said F. B. McStocker, to their 
said petition, say: 

That neither the United States Statutes relating to the im- 
migration of Chinese into the United States nor the regulations 
of the United States Treasury Department respecting the ex- 
clusion of Chinese have been extended to the Republic of Ha- 
waii, nor have they any force within said Republic. 

That neither the said F. B. McStocker, nor the said J. K. 
Brown, have any authority to enforce said statutes and regula- 
tions within the Republic of Hawaii, nor have they, or either 
of them, any legal authority to restrain said petitioners of their 
liberty. 

That said petitioners, and each of them, are bona fide holders 
of permits or documents entitling them to land in the Republic 
of Hawaii, which were issued to them prior to the annexation 
of said Republic to the United States of America on the 12th 
day of August, 1898. 

That said permits or documents have never been revoked or 
canceled, and are still in full force and effect; and that the 
said annexation of said Republic to the United States did not 
and was not intended to have any retrospective operation. 

Dated December 9, 1898. 


Signed by petitioners’ counsel. 
By tue Covrr. 


The case presents questions of great difficulty, and I am 
fully impressed with the responsibility devolving upon me in 
deciding them. I have no precedents to refer to, and I doubt 
whether any conditions exactly similar to those surrounding 
this case have existed anywhere. 

Up to the 7th day of July, 1898, the Government of the 
Hawaiian Islands was an independent Republic. At that 
date (the Congress of the United States having passed the Joint 
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Resolution of Annexation on the 6th of July), it became law 
by the approval of the President of the United States. One 
of its clauses reads: 


“There shall be no further immigration of Chinese into the 
Hawaiian Islands, except upon such conditions as are now or 
may hereafter be allowed by the laws of the United States; and 
no Chinese, by reason of anything herein contained, shall be 
allowed to enter the United States from the Hawaiian Islands.” 

By another clause of the same Resolution it is provided that 

“Until Congress shall provide for the Government of such 
islands, all the civil, judicial and military powers exercised by 
the officers of the existing government in said islands, shall 
be exercised in such manner as the President of the United 
States shall direct; and the President shall have power to 
remove said officers and fill the vacancies so occasioned.” 


And by proclamation by the President of the United States 
made on the 12th of August, 1898, the existing officers of the 
Republic of Hawaii were continued in office. 

It is contended by the respondent in this case that the clause 
in the Resolution forbidding the further immigration of Chi- 
nese into this country is now a part of the fundamental law of 
these islands. And that thereafter no Chinese can be admitted 
into this country except as in accordance with the laws of the 
United States. The petitioners show bona fide permits to enter 
these islands issued to them prior to the 7th day of July, 1898, 
in accordance with various statutes of Hawaii enacted before 
the passage of the Joint Resolution of Annexation, and while it 
was an independent sovereignty. These petitioners are now 
stopped at the threshold of this country because they do not 
possess the qualifications required by the laws of the United 
States to enter its domain. Since by the following clause of the 
Joint Resolution, “The municipal legislation of the Hawaiian 
Islands, not enacted for the fulfillment of the Treaties so ex- 
tinguished, remains (shall remain) in force until the Congress 
of the United States shall otherwise determine, excepting such 
legislation as is inconsistent with this Joint Resolution,” I feel 
constrained to hold that the clause of the Resolution forbidding 
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further Chinese immigration has virtually repealed the Hawai- 
ian statutes which allowed a restricted Chinese immigration 
and authorized the issue of permits to Chinese who have com- 
plied with certain requirements to enter this country, they 
being inconsistent therewith. These permits are of various 
classes and those presented in this case are, first, permits to Chi- 
nese to re-enter this country, the applicants having been prior 
residents thereof, and secondly, Chinese who are allowed a 
limited residence in this country under certain restrictions. 

The crucial question in this case is whether Congress intended 
in the Resolution that the clause forbidding further Chinese 
immigration should have a retrospective operation and render 
invalid these permits. Before discussing this question, it be- 
comes necessary to say that up to this date, so far as we know, 
the report of the Commissioners appointed under the Resolu- 
tion to recommend to Congress such legislation concerning 
these islands as they shall deem necessary and proper, has not 
been presented to Congress nor has any Act been passed by Con- 
gress providing for the government of the newly acquired terri- 
tory, and more especially, no legislation in order to carry into 
effect the existing laws of the United States respecting Chinese 
immigration has been enacted. 

Hawaiian laws as to the character of the Chinese immigrants 
allowed to enter this country are totally at variance with those 
of the United States. The United States allow immigrants of 
the mercantile class upon certain conditions, and exclude labor- 
ers, except upon certain conditions. By Hawaiian laws, mer- 
chants are forbidden to enter this country for the first time, 
while laborers are not only allowed to emigrate to this country 
for limited residence, but they are greatly desired by some for 
agricultural labor. 

I have no diffculty in holding that Hawaiian authorities 
have no power now to do any act which, by the granting of 
new permits will allow future immigration of Chinese to this 
country, since my view is that Hawaiian statutes on the subject 
are ipso facto repealed by the passage of the Joint Resolution. 
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Whether the United States laws can be enforced in this 
country without further legislation of Congress is a very differ- 
ent question. A strong argument is made that there are no 
officers constituted by law in this country to execute the United 
States statutes. We are not a conquered country, and there- 
fore not subject to such orders and decrees as might be made 
by the conquering power. We have been absorbed by the 
United States by agreement, and for the convenience of Con- 
gress and until it has had sufficient time to provide for our 
government, our existing laws remain in full force, unless they 
are inconsistent with the Resolution. 


But it is contended by counsel for petitioners that if it be 
considered for the sake of argument that the United States 
statutes regulating Chinese immigration are in force in this 
country and that Hawaiian Customs officials are authorized to 
execute those laws, nevertheless the clause of the Resolution 
forbidding Chinese immigration into this country was not in- 
tended to apply to cases of individuals (Chinese) who have 
arrived at this port of Honolulu and are seeking to obtain ad- 
mission into this country by virtue of the permissions given 
them by the statutes of Hawaii granted prior to the passage of 
the Resolution. The injustice and oppression which would be 
visited upon these petitioners by being refused to land, whén 
they came to this country relying in good faith upon the per- 
mission granted, is apparent to every one. 

I am averse to hold that the Congress of the United States 
deliberately intended to inflict this injury. 

Before proceeding with the discussion of this question 
whether the Resolution has a retrospective- effect, I wish to 
refer again to the anomalous position in which I am placed. 
By the Constitution of Hawaii it is provided that “retrospective 
laws shall never be enacted.” There is no such prohibition in 
the Constitution of the United States. This Court is not a 
Court of the United States, but, considering that this case 
should be decided as a Court of the United States would, in 
my opinion, decide it, I follow the rule of construction adopted 
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in the United States, that a statute should have a prospective 
operation unless its terms show clearly a legislative intention 
that it should operate retrospectively. The rule is stated in 
23 American and English Encyclopedia of Law, p. 448, as 
follows: 


“It may be laid down as a fundamental rule in construing 
statutes so worded as to admit of a construction which would 
render them retrospective as well as prospective, that a pros- 
pective operation only is to be given, unless a legislative intent 
to the contrary is declared, or necessarily implied from the cir- 
cumstances of the language used.” 


In Sutherland on Statutory Construction, Section 463, the 
author says: 

“As retrospective laws are generally unjust and in many 
cases oppressive, they are not looked upon with favor. Statutes 
not remedial will therefore not be construed to operate retro- 
spectively, even when they are not obnoxious to any constitu- 
tional objection, unless the intent that they shall do so is 
plainly expressed or made to appear. Where the intention as 
to being retrospective is doubtful the statute will be construed 
as prospective only.” 


The clause of the Resolution under discussion is not “reme- 
dial” or “declaratory.” 


Section 464: 

“A statute should not receive such construction as to make 
it impair existing rights, create new obligations, impose new 
duties in respect of past transactions, unless such plainly appear 
to be the intention of the legislature. In the absence of such 
plain expression of design, it should be construed as prospective 
only, although its words are broad enough in their literal extent 
to comprehend existing cases.” 


Cooley, “Constitutional Limitations,” p. 455: 


“There is no doubt of the right of the legislature to pass 
statutes which reach back to and change or modify the effect 
of prior transactions, provided retrospective laws are not for- 
bidden, eo nomine, by the state constitution; and provided, fur- 
ther, that no other objection exists to them than their retrospect- 
ive character. Nevertheless, legislation of this character is 
exceedingly liable to abuse, and it is a sound rule of construc- 
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tion that a statute should have a prospective operation only, 
unless its terms show clearly a legislative intention that it should 
operate retrospectively.” 

Counsel for petitioners rely upon Chew Yeong v. United 
States, reported in 112 U. S., p. 586. The head note is this: 

“Courts uniformly refuse to give to statutes a retrospective 
operation whereby rights previously vested are injuriously 
affected, unless compelled to do so by language so clear and 


positive as to leave no room to doubt that such was the intention 
of the legislature.” 


This case, the opinion having been written by Mr. Justice 
Harlan, Justices Field and Bradley only dissenting, was decided 
in 1884. The essential facts of the case are as follows: 


A Chinaman arrived in the United States in 1880, remaining 
there until 1881, when he departed for Honolulu and remained 
there until September, 1884, when he returned to the United 
States. During his absence the Chinese Restriction Acts of 
1882 and 1884 were enacted. As he had no certificate as re- 
quired by those Acts, he was denied admission. On habeas 
corpus the case went to the Supreme Court of the United States 
upon a eertificate of division, and it was there held that he was 
entitled to enter and remain in the United States; and the 
reasoning of the Court is that, since by the Treaty between the 
United States and China of 1880, the Chinaman in question 
was allowed to go from and come to the United States of his 
own free will, if he was in the United States.at the date of that 
Treaty, in order to establish his right of re-entry, after the 
Restriction Acts had passed, he would have to produce a “cer- 
tificate of residence.” It was impossible for him to produce 
at the time of his attempted re-entry the certificate required, 
because he had left the United States before the passage of the 
new treaty and statutes which required, as a pre-requisite of his 
re-entering, the “certificate of residence.” He had left the 
United States before the passage of the Acts which subjected 
him to the burden of procuring the certificate. The Court said: 
“That the legislative enactments in question should receive such 
a construction, if possible, as would save the right of this China- 
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man to re-enter the country under the provisions of the previous 
treaty and give full effect to the intention of Congress,” and 
(quoting from United States v. Kirby, T Wallace, p. 186): 


“Gencral terms should be so limited in their application as 
not to lead to injustice, »ppression or an absurd consequence. 
It will always, therefore, be presumed that the legislature in- 
tended exceptions to its language which would avoid results of 
this character. The reason of the law in such cases should 
prevail over its letter.” 


The Court continues: 


“What injustice could be more marked than by legislative 
enactment to recognize the existence of a right by Treaty to 
come within the limits of the United States, and at the same 
time to prcscribe as the only evidence permissible to establish 
it, the possession of a Collector’s certificate that could not pos- 
sibly have been obtained by the person to whom the right be- 
longs, or to prevent the re-entry of a person into the United 
States upon the ground that he did not upon his arrival from 
a foreign port, produce a certain certificate under the hand and 
seal of a Collector and upon forms prescribed by the Secretary 
of the Treasury, which neither that nor any other officer was 
authorized or permitted to give prior to the departure of such 
person from this country.” * * * “Courts uniformly 
refuse to give retrospective operation whereby rights previously 
vested are injuriously affected unless compelled to do so by 
language so clear and positive as to leave no room to doubt that 
such was the intent of the legislature.” 


The Court cites numerous cases affirming this principle. 

In the case before me, I ask, what injustice could be more 
marked than to require as a pre-requisite to certain of the 
petitioners’ rights to re-enter these islands, the production of a 
certificate of residence in the United States required by the 
Statutes of the Unitcd States when it would be impossible for 
them to possess it, since none of them were ever in the United 
States? Can a residence in TIawaii be construed to be a resi- 
dence in ihe United States because subsequent to such resi- 
dence Hawaii became United States territory? 

A “Chinese laborer” can obtain permission to re-enter the 
United States if he has a lawful wife, child or parent in the 
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United States, or property therein of the value of $1,000, or 
debts to that amount due him pending settlement. These 
particulars must be put in writing and deposited with a Col- 
lector of Customs. Also a certificate of registration before a 
Commissioner of Internal Revenue with particulars descriptive 
of his person, his photograph, ete. These must be identified 
and found correct and then he may receive a certificate of his 
right to return, which must be exercised within one year. The 
certificate must be procured by the man himself while in the 
United States. 

A Chinese official, teacher, student, merchant, or traveler, 
not a laborer, to gain admission in the United States must 
present a certificate from his own government or the govern- 
ment where he last resided, vised by the diplomatic or consular 
representatives of the United States where he last resided. 

It is absolutely impossible that any of the petitioners could 
have obtained either of the above prescribed certificates. 

Their status is such as will not allow them to come into this 
country in accordance with the United States law. It may be 
said that the right to enter a foreign country is not a right, 
unless secured by Treaty, but I can see no difference so far as 
these petitioners are concerned between the right to enter a 
foreign country secured by Treaty than one secured by the 
statute of the country which the Chinese desires to enter. The 
United States Courts treat a law enacted by Congress as equal 
in validity with a Treaty, and if the Statute is in contravention 
of a former Treaty, the Courts recognize the Statute as being 
the last expression of the will of Congress, and valid. 

I can find nothing in the Resolution which manifests the 
intention of Congress to include in the operation of the United 
States statutes, Chinese who have permits to enter this country 
under Hawaiian law and I am unwilling, without more explicit 
legislation, to say that the Congress of the United States in- 
tended to perpetrate the injustice of shutting the doors of Ha- 
waii in the faces of those who seek admission by virtue of their 
permits and without notice that they had been annulled by the 
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fact of the Annexation of Hawaii to the United States. They 
had a right to rely upon the provisions of the Resolution of 
Annexation itself—that until Congress should provide for the 
Government of these islands, Hawaiian legislation continued in 
force, and though future immigration was forbidden, there was 
nothing in the Resolution to warn them that their permits were 
invalid. 

That Congress could not have intended that the United 
States statutes respecting Chinese immigration should have a 
retrospective operation in the Hawaiian Islands, is evidenced 
by the fact that the Resolution itself does not provide for any 
means of punishing infractions of the United States laws, either 
against the ship-master who brings Chinese here without com- 
plying with the laws, or for the deportation of the Chinese who 
are found here without the necessary credentials or for the 
appointment of a United States Marshal to execute the law, or 
for the establishment of an United States Court, or Commis- 
sioner, or other official who shall have the authority to adjudge 
whether the law has been violated. 

The Resolution contains the provision that in the interim 
between the passage of the Resolution and the enactment of a 
Government for these islands, the existing powers of its offi- 
cials, civil, judicial and military shall be vested in such persons 
and be “ ‘exercised in such manner’ as the President of the 
United States shall direct.” This power to the President would 
not permit him to direct an Hawaiian official to perform duties 
not authorized by or contrary to such Hawaiian law. The 
respondent is the Collector-General of Customs of Hawaii, and 
by the terms of the Resolution which in the interim continues 
the “existing Customs relations of the Hawaiian Islands with 
the United States and other countries,” he executes Hawaiian 
laws. Honolulu is still a “foreign port” in this respect. I can- 
not see what protection the respondent would have in a Hawai- 
ian Court, if he should undertake to do an act not. authorized 
by Hawaiian law. 


The United States statutes respecting Chinese immigration 
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are not self-executory and are not capable of being enforced 
where there are no legally authorized officials to enforce them. 

To say that such provisions of the enactments of the United 
States are enforceable as are applicable in favor of or against 
such Chinese whose status may, by analogy, be similar to that 
of Chinese who should seek to enter the mainland of the 
United States in a “home port” would imply a confession that 
United States statutes cannot be strictly enforced here. Would 
it not be a doubtful step to take to deviate from the law, al- 
though extremely grateful to the recipients of permission to 
land, if given? I can find no discretion granted to execute a 
portion of the United States laws on this subject and ignore 
other portions. In saying this, I wish distinctly to disavow any 
intention of seeming to influence any action of the Inspector of 
Chinese Immigration, Mr. J. K. Brown, who is here under in- 
structions from the Secretary of the Treasury of the United 
States. 

There is nothing in the Resolution itself, or in the circum- 
stances surrounding its passage to indicate that it was the 
intention of Congress to repudiate any act of the Hawaiian 
Government previously done. The whole scope of the Resolu- 
tion indicates a contrary intention as shown by the assumption 
of the Hawaiian national debt, the continuance of our customs 
laws and customs relations, the continuance of our officials in 
office, ete. 


I do not think I have gone beyond the issue before the Court, 
in discussing the question whether the United States statutes 
concerning Chinese immigration are now enforceable in Ha- 
waii, for if Congress has provided no machinery by which those 
laws can be executed, it furnishes an argument that Congress 
could not have intended them to go into effect immediately. 

My judgment is that petitioners are entitled to their dis- 
charge from respondents~custody, and that they be allowed to 
enter these Hawaiian Islands. 
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THE KOHALA SUGAR COMPANY v. JAMES 
WIGHT. 


APPEAL BY DEFENDANT FROM DECISION or THE CoMMISSIONER 
or Water RIGHTS ror THE Disrrict or KONALA, 
Isnanp or Hawan. 


SUBMITTED on Briers, NOVEMBER 23, 1898. DECIDED 
JANUARY 18, 1899. 


Jupp, C.J., Frear anb Wama, J.J. 


Upon a petition to a Commissioner of Water Rights alleging title in 
certain water by prescriptive use, that it was diverted by defend- 
ant and praying for an injunction to prevent its further diversion, 
it was not competent for the Commissioner to award one-half of 
the water in controversy to petitioner. Such decision is not re- 
sponsive to the prayer. Held, that the weight of evidence does 
not sustain the petitioner’s right to the use of the water sufficient- 
ly in order to authorize the injunction. Controverted Water 
Rights in the lands of Halawa and Halaula, North Kohala, Ha- 
waii, discussed. 


OPINION OF THE COURT BY JUDD, C.J. 


The controversy in this case, having been for some years a 
matter of diseussion between the parties, culminated on the 
5th of October, 1897, by an action before the Commissioner of 
Water Rights wherein the plaintiff, an Hawaiian Corporation, 
declares and says that defendant, James Wight, M. D. of Ha- 
lawa, North Kohala, Hawaii, “within the three vears last. past 
withont right and against the right of the plaintiff, has cut off 
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and diverted the flowing water from a certain ancient water 
ditch or auwai, extending from or near a place called ‘Kupunao- 
kane’ in or near the upper part of ‘Halawa’ in said Kohala, or 
has taken out from time to time portions of the water flowing 
therein or that would in course flow therein; to which flow un- 
obstructed and in undiminished quantity the plaintiff is and has 
for long over twenty years been entitled. And plaintiff prays 
that such acts and doings by defendant may be ordered to cease; 
that said water may be restored to such auwai or ditch, and the 
defendant may be directed not to molest or interfere therewith.” 

The Commissioner sat twenty-two days hearing the oral testi- 
mony taken at Kohala on both sides. To complete the case, 
depositions of several witnesses, who were unable to come before 
the Commissioner, were received. Witnesses were also exam- 
ined before a clerk of this Court in Honolulu by consent, and 
considerable documentary evidence was filed. The Commission- 
er rendered his decision on the 4th of April, 1898, in which he 
found that the plaintiff had acquired the right to the water in 
controversy by prescription and awarded one-half of the water 
from the “Kupunackane” water head to the plaintiff. 

This decision is on its face wrong. It is not responsive to 
the prayer of the plaintiff. The complaint alleges plaintiff’s 
title to the water by prescription, its diversion by defendant, 
and asks for an injunction to prevent its further diversion. It 
does not pray that the rights of both parties to the water in con- 
troversy be settled and apportioned. There is, moreover, no 
evidence in the record leading to the conclusion that plaintiff 
is entitled to half the water, and presumably, that defendant is 
entitled to the other half. A careful examination of the whole 
record discloses that the issue was whether the plaintiff had by 
visible, adverse, continuous and hostile use of the water for 
twenty years and over, acquired an exclusive right to it, and 
it seems to us that the injunction should either have been grant- 
ed or refused accordingly as the Commissioner found that the 
title of the plaintiff had been established or not. 

We have carefully read the recorded testimony consisting of 
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over 600 pages. The most of it is from Hawaiians, generally 
aged persons. It is somewhat indefinite as to dates of the actual 
conditions of the water ditches, heads and springs of water in 
the localities of the disputed water, and its use at the time, as 
observed by the witnesses. But references to the dates of terms 
of office of the successive managers of the Kohala Sugar Co. 
(plaintiff) have rendered much testimony approximately certain 
as to the dates of the use of the water as testified to by the 
respective witnesses. 

A great deal of the testimony is “hearsay,” being statements 
made to witnesses by their parents or grandparents, which, 
though presumably admissible in a case of this character and 
not objected to on either side, should be carefully weighed. 


Several facts are conceded to exist, to wit: That E. G. Hitch- 
cock (deceased) was manager of the Kohala Sugar Co., from 
its inception early in 1868 to the end of 1863. There followed 
the below mentioned managers in the order given, with the 
dates of their respective incumbencies: G. W. Wilfong (now 
deceased) from December, 1863, to October, 1865; D. D. Bald- 
win, from 1865, to November, 1872; G. C. Williams (now de- 
ceased) from 1872 to June, 1881; Chapin (now deceased) from 
June, 1881, to March, 1893, when George Renton was appoint- 
ed and held to the date of the decision. It is also perfectly well 
settled and conceded by both parties that the water head in con- 
troversy is called “Kupunaokane” and that it is situated in 
the land called “Halawa” owned by the defendant. “Kupunao- 
kane” appears to be a hole in which water from a large extent 
of swampy ground above it collects. It is not strictly a “spring” 
in the sense that it is water coming perennially to the surface 
from invisible subterranean sources. We, however, call it a 
“spring.” In time of drouth its water diminishes greatly in 
amount, though it is less affected by drouth than any other 
sources of water in the vicinity. The natural flow of water 
from this spring by gravity and undirected by man, would be 
down into the main ravine of the land of “Halawa.” This main 
ravine or gulch is full of kalo patches made and cultivated in 
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ancient times. These patches were unquestionably supplied 
with water from the “Kupunaokane” source and they used all 
the water in pre-historic times. The limitation of time and 
space make it inadvisable to describe in detail the topography 
of all this portion of the country; only such as is essential to 
the understanding of the case will be given. 

Kamehameha I., the final conqueror of this entire group of 
islands, was born here and his ancestral domain was this part 
of the island,—Kohala. It included the land of “Halawa” and 
the land of “Halaula” adjoining, upon which the plaintiff’s plan- 
tation is situated. It is quite certain that some time in the early 
part of this century, Kamehameha, who was an enterprising, 
energetic chief, had the cove at the sea-coast end of Halaula 
enlarged, had houses put up in the flat land adjoining, and some 
large kalo patches dug and planted thereon and led water to 
them in land owned or controlled by plaintiff, from the “Wai- 
anaea” gulch by an artificial ditch called “Pohakea.”” 

Tradition is indistinct whether any of this kalo was ever 
ripened or whether more than one crop was taken off. The fail- 
ure of this enterprise is generally traceable to the insufficiency 
or, perhaps, cessation, of the water supply. The site of these 
patches is called ““Keawaeli,” which means the “Dugout, or ex- 
cavated, harbor.” The contention of the plaintiff is that Ka- 
mehameha supplemented the water supply from the “Poha- 
kea” ditch by water led to Pohakea ditch from “Kupunaokane,” 
their junction being called “Piauwai.” A large part of the 
testimony offered by plaintiff tends to show by tradition that 
this was the case; and that ““Kupunaokane” water actually came 
down to “Keawaeli.” 

This may have been the case, but when we consider that 
Kamehameha owned Halawa and its main gulch was full of 
kalo patches, and that all the “Kupunaokane” water was need- 
ed for them it is improbable that he would have taken its water 
to Halaula, except for a temporary purpose, since the land from 
which the water was taken by the “Pohakea” ditch, had in 
those days a plentiful supply of water, amply sufficient to sup- 
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ply all its kalo land, much less in extent than that of Halawa 
valley. But it does not seem to us that the fact of Kamehameha 
using Halawa water on Halaula was the inception of an adverse 
use in favor of Halaula as the dominant estate. He owned both 
lands and until Halaula and Halawa had separate owners, no 
adverse use of the water could be in favor of one land against 
the other. 

The main questions remaining upon which evidence was 
adduced, were (1st), At what time did the user of the “Kupu- 
naokane” water by the plaintiff begin and continue; and (2d), 
Was the use as of right or by permission of the defendant; and 
(3rd), Was the plaintiffs user interrupted. 


On the first inquiry, we have to reconcile, if possible, the 
apparently contradictory depositions of the late E. G. Hitch- 
cock and of D. D. Baldwin. Hitchcock says he took charge 
of the Kohala Sugar Company in January, 1863, and remained 
as manager about one year; that in May, 1863, when water 
was short he sent up men to clean out the water head of Ku- 
punaokane or “Halawa water,” and the ditch leading to where 
it joins the Pohakea ditch and used the water for natural and 
domestie purposes; but he confesses that his recollection of the 
water heads was dim and he might not be able to point them 
out now, as he had not visited them since, and then only once, 
during the year of his management. Baldwin says that in 1865 
and previously, the water supply of plaintiff’s plantation was the 
“Pohakea ditch,” but in 1867, a time of drouth, the water was 
insufficient and he made search for water in consequence of 
information of a ditch that Kamehameha I. had made to lead 
water to his kalo patches at “Keawaeli,” and he found traces 
of a ditch above Waianuhea’s house, not very distinct until 
abont half a mile above his house, when it was more distinct 
in places, and he had it cleaned out and let water flow down 
from Kupunaokane, and by digging a new ditch in places led 
it into the “Pohakea” ditech. The use of the Kupunaokane 
water was only oeeasional and in dry times, and for milling and 
domestic purposes only. Tis innpression is that the ditch be- 
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tween Kupunaokane and Pohakea ditch had not been used for 
a long time, probably from Kamehameha’s time until opened 
by him; that none of the laborers who were there in Hitchcock’s 
time or Wilfong’s time knew of the Kupunaokane, now called 
the “Kamehameha ditch,” until a luna got hold of an old native 
who told him of it; that he asked no permission from Dr. Wight, 
and had no opposition to his use of the water, and expected 
none. It is to be remembered that Dr. Wight was a large 
owner in plaintiff’s plantation and a Director also. 


We feel obliged to take the Baldwin statement as more likely 
to be the fact. Hitchcock was manager only one year, and 
before plaintiff’s mill was erected or had use for much water, 
and he admits very little knowledge or recollection of the 
topography of the country. Baldwin had five years’ residence 
there and needed the water for the mill. Hitchcock very likely 
supposed that some little water that flowed from Waianuhea’s 
land into the Pohakea ditch from above (mauka of) the spot 
where the Kupunaokane afterwards entered the Pohakea ditch 
was the water direct from Kupunaokane. It is not improbable 
that, after thirty-four years’ absence he confused the two. 

Dating from 1867, when, as we find, the occasional use of 
the Kupunaokane water, when required by plaintiff, began, its 
period of use must have continued at least to 1887, to com- 
plete the term of twenty years. There is abundance of testi- 
mony from Hawaiian witnesses that the plaintiff used Kupu- 
naokane water continuously during all this period and later. 
But Dr. L. S. Thompson says that he, from 1879 to 1885, used 
the entire “Halawa water,” that is, that came from Kupunao- 
kane, for fluming cane from land in Halawa leased by him of 
Dr. Wight, to the Halawa mill, and this without permission of 
or objection by the plaintiff. 

This, if true, would interrupt the plaintiff's continuity of 
use. But it is contended that open and adverse use of the water 
by the plaintiff as of right, whenever he required it, though not 
a daily or continuous use would not interrupt the running of 
the statute of limitations. This is true as a general proposition, 
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but it is inconceivable that for six years, when both Halawa 
and Kohala (Halaula) mills were grinding cane, a right to water 
alleged to be the property of and necessary to the latter should 
be used by the former without demur. 

R. H. Atkins, District Magistrate of Kohala, and son-in-law 
of Dr. Wight, says that in taking off the crops of 1872 and 
1875 he used all the Halawa or Kupunaokane water for mill 
purposes; this was while Halawa mill was turned by water pow- 
er. The next year they put in steam power and did not need 
to use so much water. 

Mr. A. Sunter who was on plaintiff’s plantation during the 
management of Baldwin and Williams, having oversight of 
plaintiff's cane fields, says, acknowledging his memory to be 
imperfect, he has no recollection of water being taken from 
Halawa over to plaintiff’s plantation while he was there em- 
ployed and thinks he would have known of it if this had been 
the case. 

Mr. C. B. Wells, manager of Halawa plantation from Feb- 
ruary, 1880, to June, 1889, says he used nearly all the Kupu- 
naokane water, but left enough for Kohala Sugar Company’s 
water pipes, which he allowed upon request of Mr. C. A. Cha- 
pin, who was plantation manager from 1881 to 1893. The 
date of the permission is not given. 

H. ‘S. Rickard says that while employed under Mr. Chapin 
on the Kohala Sugar Company’s plantation, he, in 1887 (the 
plantation’s supply of water being short), under directions from 
Mr. Chapin, dug a ditch and made a short flume and took the 
waver from Kupunaokane for plaintiff’s use, and used it for one 
month; that this action was strongly objected to by the kalo 
raising, Halawa natives, and Mr. Chapin stationed a man at 
the waterhead to regulate the supply so that the Halawa kalo 
should not suffer. 

A large number of the Hawaiian witnesses called by plain- 
tiff say that they went out ‘to the Kupunaokane waterhead only 
once in their lives, but then they saw the water running from 
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it to the Pohakea ditch, fixing the time of the visitations as being 
under the early managers of the plaintiff’s plantation. 

It may be said as applicable to many of the Hawaiian wit- 
nesses called by both sides respectively, that they were badly 
shaken by cross-examinations and their statements show efforts 
to be too precise as to details that would not ordinarily be remem- 
bered. This induces us to be cautious as to placing too much 
reliance upon this testimony. 

One thing we find to be proved—that the Kupunaokane wa- 
ter was situated in and appurtenant to the land of Halawa and 
popularly speaking “belonged” to its owners, and to the holders 
of the kalo patches within its boundaries, for it is conceded that 
ancient kalo patches have acquired easements in the water for 
their sustenance. 

It is recited by defendant, and sustained by other evidence 
that some time in the fifties, a man named Sweet, called by 
the natives “Kuene” (steward), dug a small ditch from Kupu- 
naokane to irrigate land occupied by him within the land of 
Halaula and used the same for cultivation and for domestic 
purposes. By some legal process instigated ‘by defendant in 
behalf of himself and the kalo patch holders of Halawa, Sweet 
was stopped and his water ditch stopped too, and the water con- 
tinued to flow to Halawa. This story is not rebutted. Its legal 
significance is that Dr. Wight asserted his right to the water for 
use in Halawa soon after acquiring a portion of it in 1851. 

The evidence that the use of the Halawa water by plaintiff 
was by permission of Dr. Wight, is conflicting. That permis- 
sion was asked of and granted by Dr. Wight is strenuously as- 
serted by the Doctor and denied by Mr. Baldwin and other 
managers. We have come to the conclusion that as the Doctor 
was greatly interested in the plaintiff’s plantation he acquiesced 
in the occasional use of his water by it, not intending that the 
plaintiff should thereby acquire a right to it. 

This is supported by testimony that when the water was so 
used and the native holders of kalo patches in Halawa com- 
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plained to the Doctor that their kalo was suffering he pacified 
them by urging them to be patient, and “bye and bye they 
would have the water again.” 

The strongest bit of evidence in favor of the permissive use 
of the water by plaintiff is the admissions by the late Rev. E. 
Bond in his correspondence with the agents of the plaintiff’s 
plantation at Honolulu. He was the former owner of the land 
of “Halaula” and its grantor to the plaintiff, and had a large. 
if not controlling interest in the plaintiff corporation, and was 
the local Director. 

The most important letter of Mr. Bond is that of August 14, 
1885. It states: “In regard to the water of which you speak, 
you are, I think, correct, with this important modification; the 
water did not and never has belonged to Dr. Wight; it belonged 
to the land of Halawa, of which at that time Dr. Wight owned 
some 200 acres out of say a total of 1,200 or 1,500 acres. He 
had rights in common with others and these he allowed the 
Company to use at the time.” (Dr. Wight acquired this 200 
acres of Halawa by deed of Kamehameha III. dated 2d Sep- 
tember, 1851.) And from time to time thereafter he acquired 
nearly all of the land of Halawa. 

This admission of Mr. Bond’s being against his interest is 
strong evidence. 

Manager Chapin (now deceased) in his letter of August 
5th, 1885, says when discussing with plaintiff’s Treasurer at 
Honolulu the advisability of renting to Dr. Wight some “Aina- 
kea” water of plaintiff’s to use on his ranch on land other than 
Halawa, advises the lease at the nominal rental of $100 per 
year, “for past favors from the Doctor in the water line.” 
This can only mean such water as the Doctor (defendant) con- 
trolled and that this was the Halawa water is now undisputed. 
These “favors in the water line,” the Commissioner in his de- 
cision thinks refer to water from ‘“Aamakao” or other water. 
It becomes necessary to explain this “Aamakao” water. De- 
fendant had sold to plaintiff a wood lot of 500 acres of the land 
of “Aamakao” from which plaintiff cut the firewood and 
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flumed it to its plantation with “Halawa” water. Moreover, 
if the land of Aamakao had water appurtenant to it, it passed 
to the grantee, and it cannot be said io have been a “favor” by 
Dr. Wight to allow grantee to use it. Counsel on both sides 
admit in substance that “past favors” does not refer to Aamakao 
water, but to Kupunaokane water. (See page 610 of record.) 


The plaintiff company at first based its right to use a portion 
of the Kupunaokane water for milling and domestic purposes 
by reason of its having acquired some tracts of kalo land in the 
ravine of Halawa. Manager Williams in a letter dated January 
3, 1888, says: “In my letter of yesterday I forgot to answer 
about Halawa water. The water that Baldwin used to run 
down wood was from Dr. Wight’s land, but K. S. C. (plaintiff) 
has two rights to that water on the same stream below,” naming 
the “Pio” land acquired by plaintiff, and another piece below, 
bought later and described as being the “land leased to. Chapin 
in 1879.” 


This claim to the Halawa-Kupunaokane water as being a 
right to such portion of it as was appurtenant to the parcels of 
land in Halawa bought by the plaintiff, is inconsistent with the 
claim made by plaintiff in his petition that the right to the entire 
Kupunaokane water was acquired for the land of Halaula by 
adverse use immemorially and for more than twenty years. 

We find that the present claim was not made until Chapin’s 
time. 


We do not refer to a lease of Dr. Wight’s Halawa water with 
many restrictions and conditions to the plaintiff company made 
June 30, 1890, as it seems to have been a compromise adjust- 
ment of the water controversies between the parties without 
waiving certain rights claimed by plaintiff, and its covenants 
are not alleged in this case to have been breached by defendant. 

Nor do we here discuss what proportion of the Kupunaokane 
water plaintiff is entitled to (if any) bv reason of its ownership 
of kalo land in Halawa. As above said the Commissioner was 
not called upon or authorized by the pleadings to ascertain the 
amount of water to which each party is entitled. 
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Many more points made by counsel on the evidence might 
be commented upon, but we have discussed the evidence suffi- 
ciently to show that the right now claimed by plaintiff is not 
sustained by the weight of evidence. This should be the case 
in order to authorize the Court to issue an injunction to deprive 
the defendant of the use of the water from the Kupunaokane 
water head. In order to authorize an injunction the plaintiff's 
right must be clearly proved. 

The judgment of the Commissioner is vacated and the com- 
plaint of the plaintiff dismissed. Costs to follow judgment. 

W. R. Castle and P. L. Weaver for plaintiff. 

Kinney & Ballou, for defendant. 


IN THE MATTER OF THE PETITION OF AH HO, AH 
KAI, AH SAI, a minor, SEU CHOY, LEONG SAM, 
LOO WAI, TAM SEE, AH PIN, WONG HOOK and 
LEE GIT FOR A WRIT OF HABEAS CORPUS. 


IN THE MATTER OF THE PETITION OF LEONG 
HUNG and AH LAU FOR A WRIT OF HABEAS 
CORPUS. 


IN THE MATTER OF THE PETITION OF AH KUNG, 
CHUN SEE and CHUN KIN FOR A WRIT OF 
HABEAS CORPUS. 


IN THE MATTER OF THE PETITION OF NG MAN 
HIN, WONG MAN SING, LUM SAI, YEE SING, 
YEE HO, KAM LOY, YEE FON, HEE YOUNG, 
CHANG HOP, AH YIP, LEE KUN, MAK TAI, 
LUKE KAT, KO SAM, LAM LOOK, and LEE YEE 
FOR A WRIT OF HABEAS CORPUS. 
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IN THE MATTER OF THE PETITION OF WONG 
HING KONG, CHANG SHEE (wife of Wong Hing 
Kong), and a minor daughter, MARY DOE, WONG 
KAI, CHANG KING ON, WONG TUCK, YUEN 
CHEW, JA KUM YOW, SEE KONG SING and KAM 
PONG FOR A WRIT OF HABEAS CORPUS. 


IN THE MATTER OF THE PETITION OF LEONG 
LOCK YEE, YEE LIN KWAI, LEE SING, LOO 
UNG, LUM CHEE, CHANG TOW, Y. AE, CHAN 
HOW, WONG MANG LEONG, PONG BUNG, AH 
KI, CHAN SHEE, AH YOU, AU HIM, LUKE SHEE, 
and LUM SHING FOR A WRIT OF HABEAS 
CORPUS. 


IN THE MATTER OF THE PETITION OF NIP CHOCK 
NAM, MOCK GIP LAU, HA CHUN, HA YOOK, HA 
SAU, NG PAK SUI, LEE LIN, LUM SUI LEONG, 
CHUN CHOW, LEE NIP, NG FON ON, NG SEE, 
NG QUON, NG FAI, NG CHAN, NG CHOW, NG 
GON, NG YIN, NG YIN, NG CHOW, NG YUEN, 
NG CHEE, NG FO, and NG HIM FOR A WRIT OF 
HABEAS CORPUS. 


IN THE MATTER OF THE PETITION OF KON sow, 
LEE LING, LAM CHEW, LOO LUNG, YOUNG 
SAM, LEE TAI, YOUNG MEI, KIM NGA, CHUN 
HING, TANG LIM, AU KAI, CHIM WA, LIK SUM, 
LEE LIM, MAY DAY LIN, NG FONG OUG, NG 
FAI,NG YUN,NG LIN, NG YAN, CHAN T. LANG, 
PANG KEM PUNG, PANG SI YEN, PAN KAM, 
MOON SAM, HIP CHUCK NAM, HA CHANE, AU 
YOUNG, YAN LIN, CHIN KUM, WANG HUNG 
KONG, CHANG FUN, TONG MONG, LEE PAT, LAN 
SUM LAI, KWONG SING, YEN KUOI, UN LIN FAT, 
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KIM YUM, KA KEN, CHA HO, WONG TUCK, 
AKANA, AU YEW, MOON SUM, LEE HO, NG 
CHIE, NG CHAN, NG YEN, NG CHEW, CHIN 
HAN, WONG CHUN, PANG SAM, PANG PUNG, 
YOUNG DAI, YOUNG DAI, YOUNG KEE, HA 
CHAN, NG PAK SAY, YAN LAN, YOUNG YAT 
HUNG, WONG KAI, CHANG SHI, YOUNG YEN 
FONG, YONG YEW, PANG SHA SHE, LEONG 
LOCK YEN, LAU AKANA, YOUNG CHONG, LEE 
SAM, YOUNG SAM, KINI DAI, PAU SIK, TONG 
MUN, YUEN CHOW, AU KI, AU HING, CHUN 
YOUNG SUN, CHAN FAN, NG KWONG, NG FAN, 
NG SHE, NG FOO, LUM SING, CHAN YUK SAM, 
PANG SUN, PANG KUN HOP, MANG HING, 
CHANG KING ON, HA YUK, LUM LAY LEONG, 
LUM SHE (w), AH YOUNG, YOUNG E. CHANG 
TWO, TSE KONG WAM WONG NIM, YUEN 
MONG LEONG, YOUNG CHEONG, BOW LACK, 
alias TAM KWOCK YEE, CHUN SEE (w), and son 
FOR A WRIT OF HABEAS CORPUS. 


ORIGINAL. 


SUBMITTED Janoary 12, 1899. Decrpep January 18, 1899. 


Jupp, C.J., Wura, J., anp Crrourr Jupcr PERRY, IN PLACE 


OF FREAR, J., ABSENT. 


This Court has jurisdiction, in habeas corpus proceedings brought to 


inquire into the legality of the detention of the petitioners, to 
construe the United States laws relating to the immigration and 
exclusion of Chinese, which laws have been extended to these 
Islands, and to pass upon the validity of the appointment of an 
officer claiming to act under such laws and the extent of his 
powers thereunder. 
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The decision in re 'Wong Tuck and others, ante p. 600, in so far as it holds 
to the contrary, reversed. 


The Collector-General of Customs of the Hawaiian Islands still has 
authority to prevent the landing on these shores of Chinese who 
are prohibited by existing laws from landing. 


OPINION OF THE COURT BY CIRCUIT JUDGE PERRY. 


The petitioners in the above entitled cases are all Chinese 
and seek to enter the Hawaiian Islands under the same circum- 
stances as did the petitioners in the cases of Wong Tuck and 
others, recently decided by this Court, ante page 600. Upon 
the refusal of the respondent and of J. K. Brown, Chinese In- 
spector sent here by the Secretary of the Treasury of the Uni- 
ted States, to allow them to land, these petitions were filed and 
writs issued. The pleadings are all similar in form and sub- 
stance to those in the Wong Tuck case, and present the same 
questions of law. 

In the cases referred to, this Court held that by the terms of 
the Newlands Resolution “the United States laws relating to 
the immigration and exclusion of Chinese were extended to and 
put in force in the Hawaiian Islands and are now in force in 
this country; and, further, that Chinese, whether residing in 
this country or not prior to July 7, 1898, to whom permits to 
enter the Hawaiian Islands were issued prior to said date by 
the Hawaiian Government, are not excepted by the Resolution 
from the operation of said United States laws, but are also 
subject to the provisions thereof.” To the views expressed and 
conclusion reached on that branch of the decision in those cases, 
we adhere. 

On the question of whether or not this Court has jurisdiction 
“in habeas corpus proceedings or otherwise to pass upon the 
validity of the appointment of a Federal officer or the extent 
of his powers under Federal laws or the legality of the deten- 
tion by him under such laws of persons who claim to be illegally 
in such custody,” further argument was presented in the cases 
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at bar and the attention of the Court directed to controlling 
decisions of the Supreme Court of the United States. On a 
careful re-examination of the subject, with the additional light 
thus given, we believe that the conclusion reached by the ma- 
jority of the Court in the Wong Tuck case on this question of 
jurisdiction, was not founded on a correct view of the law and 
that it should be reversed. 


The Hawaiian Islands are now a part of the territory of the 
United States. There are no two separate sovereignties here, 
such as exist in each of the States, within the meaning of the 
rules laid down in the Booth cases, 21 Howard 506. The de- 
cision in those cases is not, therefore, in point. 

The Supreme Court of the United States has held, more- 
over, that the provisions of Sections 1 and 2, Art. ITI. of the 
Constitution, that “the judicial power of the United States shall 
be vested in one Supreme Court and in such inferior Courts as 
Congress may, from time to time, order and establish,” and 
that, “the judicial power shall extend to all cases in law and 
equity arising under this Constitution, the laws of the United 
States, and treaties made, or which shall be made, under their 
authority, * * * to all cases of admiralty and maritime 
jurisdiction” do not prohibit Congress from itself establishing 
or from delegating to a territorial legislature the power to es- 
tablish, Courts in such territories which are not “inferior” 
Courts such as are contemplated by Article III. but which 
nevertheless have the same jurisdiction in all cases arising under 
the Constitution and laws of the United States as is vested in 
the Circuit and District Courts of the United States, i. e., in 
the “inferior” Courts; and that the source of the power of Con- 
gress thus to establish, either directly or indirectly, such tri- 
bunals, is Article IV., Section 3, of the Constitution, which 
provides that “the Congress shall have power to dispose of and 
make all needful rules and regulations respecting the territory 
or other property belonging to the United States.” In other 
words, that Court has held that it is not inconsistent with the 
Constitution of the United States, or unconstitutional, for terri- 
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torial Courts, when authorized so to do by Congress, either 
directly or indirectly, to exercise tle judicial powers named in 
Art. III., even though such courts be not “inferior” Courts 
within the meaning of that Article. In this respect, Territorial 
Courts stand on a different basis from State Courts. 

The following authorities abundantly sustain the foregoing 
propositions: 

In American Ins. Co. v. Canter, 1 Peters 511, 542, 546, 
decided in 1828, the question was “as to the validity of a de- 
cree passed by a Court, consisting of a notary and five jurors, 
created by a statute of the territorial legislature of Florida, 
whose powers, under certain Acts of Congress, extended to alk 
rightful subjects of legislation, subject to the restriction that 
their laws should not be inconsistent with the laws and 
Constitution of the United States. On one side it was con- 
tended, that, under those acts, jurisdiction was vested exclu- 
sively in the superior Courts of the territory created by the Acts 
of Congress establishing a territorial government in Florida” 
(171 U. 8. 180). The Court said: “In the meantime,” (i. e. 
until it shall become a state) “Florida continues to be a terri- 
tory of the United States; governed by virtue of that clause 
in the Constitution which empowers Congress ‘to make all 
needful rules and regulations, respecting the territory or other. 
property belonging to the United States? * * * 

“It has been contended, that by the Constitution the judicial 
power of the United States extends to all cases of admiralty 
and maritime jurisdiction; and that the whole of this judicial 
power must be vested ‘in one Supreme Court, and in such in- 
ferior Courts as Congress shall from time to time ordain and 
establish.’ Hence it has been argued, that Congress cannot 
vest admiralty jurisdiction in Courts created by the territorial 
legislature. 

“We have only to pursue this subject one step further, to 
perceive that this provision of the Constitution does not apply 
to it. The next sentence declares, that ‘the judges both of the 
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Supreme and inferior Courts, shall hold their offices during 
good behavior.’ The judges of the superior Courts of Florida 
hold their offices for four years. These Courts, then, are not 
constitutional Courts, in which the judicial power conferred 
by the Constitution on the general government, can be depos- 
ited. They are incapable of receiving it. They are legislative 
Courts, created in virtue of the general right of sovereignty 
which exists in the government, or in virtue of that clause 
which enables Congress to make all needful rules and regula- 
tions, respecting the territory belonging to the United States. 
The jurisdiction with which they are invested, is not a part 
of that judicial power which is defined in the 3rd Article of the 
Constitution, but is conferred by Congress in the execution of 
those general powers which that body possesses over the terri- 
tories of the United States. Although admiralty jurisdiction 
can be exercised in the States in those Courts, only, which are 
established in pursuance of the 3rd Article of the Constitution, 
the same limitation does not extend to the territories. In legis- 
lating for them, Congress exercises the combined powers of the 
general, and of a state government. 

“We think, then, that the Act of the territorial legislature, 
erecting the Court by whose decree the cargo of the Point a 
Petre was sold, is not ‘inconsistent with the laws and Constitu- 
tion of the United States,’ and is valid.” 

In 1849, after the admission of Florida as a State, further 
questions of jurisdiction arose there and were decided in 
Benner v. Porter, 9 Howard 235 (18 Curtis 121). In that 
ease, the Court said: 

“The distinction between the Federal and State jurisdiction, 
under the Constitution of the United States, has no foundation 
in these territorial governments; and consequently, no such 
distinction exists, either in respect to the jurisdiction of their 
Courts or the subjects submitted to their cognizance. They 
are legislative governments, and their Courts legislative Courts; 
Congress, in the exercise of its powers in the organization and 
government of the territories, combining the powers of both 
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the Federal and State authorities. There is but one system of 
government, or of laws operating within their limits, as neither 
is subject to the constitutional provisions in respect to State and 
Federal jurisdiction. 

“They are not organized under the Constitution, nor subject 
to its complex distribution of the powers of government, as 
the organic law; but are the creations, exclusively, of the legis- 
lative department, and subject to its supervision and control. 
Whether or not there are provisions in that instrument which 
extend to and act upon these territorial governments, it is not 
now material to examine. We are speaking here of those pro- 
visions that refer particularly to the distinction between Fed- 
eral and State jurisdiction. * * * 

“The admission of the State into the Union brought the 
territory under the full and complete operation of the Federal 
Constitution, and the judicial power of the Union could be ex- 
ercised only in conformity to the provisions of that instrument. 
By Art. IIT., Section 1: ‘The judicial power of the United 
States shall be vested in one Supreme Court, and in such infer- 
ior Courts as Congress may, from time to time, ordain and es- 
tablish. The judges, both of the Supreme and inferior Courts, 
shall hold their offices during good behavior.’ 

“Congress must not only ordain and establish inferior Courts 
within a State, and prescribe their jurisdiction, but the judges 
appointed to administer them must possess the constitutional 
tenure of office before they can become invested with any por- 
tion of the judicial power of the Union. There is no exception 
to this rule in the Constitution. The territorial Courts, there- 
fore, were not Courts in which the judicial power conferred 
by the Constitution of the Federal Government could be de- 
posited. They were incapable of receiving it, as the tenure of 
the incumbents was but four years. 1 Pet. 546. Neither were 
they organized by Congress under the Constitution, as they 
were invested with powers and jurisdiction which that body 
were incapable of conferring upon a Court within the limits 
of a State.” 
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In Clinton v. Englebrecht, 18 Wall. 447, (1871) the two 
cases just cited were approved, the Court saying: 

“The judges of the Supreme Court of the Territory are ap- 
pointed by the President under the Act of Congress, but this 
does not make the Courts they are authorized to hold Courts of 
‘the United States. This was decided long since in The Ameri- 
can Insurance Company v. Canter, and in the later case of 
Benner v. Porter. There is nothing in the Constitution which 
would prevent Congress from conferring the jurisdiction which 
they exercise, if the judges were elected by the people of the 
Territory, and commissioned by the governor. They might be 
clothed with the same authority to decide all cases arising under 
the Constitution and laws of the United States, subject to the 
same revision. Indeed, it can hardly be supposed that the earli- 
est Territorial Courts did not decide such questions, although 
there was no express provision to that effect, as we have already 
seen, until a comparatively recent period. 

“There is no Supreme Court of the United States, nor is 
there any District Court of the United States, in the sense of 
the Constitution, in the Territory of Utah. The judges are not 
appointed for the same terms, nor is the jurisdiction which they 
exercise part of the judicial power conferred by the Constitution 
or the General Government. The Courts are the Legislative 
Courts of the Territory, created in virtue of the clause which 
authorizes Congress to make all needful rules and regulations 
respecting the Territories belonging to the United States.” 


Again, in Reynolds v. U. 8., 98 U. S. 154, (1878): 


“By Sec. 1910 of the Revised Statutes the District Courts 
of the Territory have the same jurisdiction in all cases arising 
under the Constitution and laws of the United States as is vested 
in the Cireuit and District Courts of the United States; but this 
does not make them Circuit and District Courts of the United 
States. We have often so decided. American Insurance Co. 
v. Canter, 1 Pet. 511; Benner et al. v. Porter, 9 How. 235; 
Clinton v. Englebrecht, 13 Wall. 484. They are Courts of the 
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Territories, invested for some purposes with the powers of the 
Courts of the United States.” 

The Act of Congress approved March 2, 1853, entitled “An 
Act to establish the Territorial Government of Washington,” 
enacted “that the District Courts of the Territory shall have 
and exercise the same jurisdiction in all cases arising under the 
Constitution and laws of the United States as is vested in the 
Circuit and District Courts of the United States, and also of all 
cases arising under the laws of the Territory. In the case of 
“The City of Panama,” 101 U. S. 453 (1879), a libel in rem 
against a steamship was filed in the proper District Court of the 
Territory. The jurisdiction of the Court was attacked by the 
respondents, “admiralty and maratime” cases being one of the 
subjects apparently reserved by Art. III. to the Supreme and 
“Inferior” Courts there referred to. In disposing of the ques- 
tions raised, it was said, inter alia: “Beyond all question ad- 
miralty jurisdiction, including jurisdiction in prize cases, was 
vested in the Territorial District Courts by the ninth Section 
of the organic act, the explicit language of the act being that 
the District Courts of the Territory shall have and exercise the 
same jurisdiction in all cases arising under the Constitution and 
laws of the United States, as is vested in the Circuit and Dis- 
trict Courts of the United States, and also of all cases arising 
under the laws of the Territory. * * * 

“State Courts have no jurisdiction in admiralty cases, nor 
ean Courts within the States exercise such jurisdiction, except 
such as are established in pursuance of the third Article of the 
Constitution, but this Court in that case,” (American Insur- 
ance Co. v. Canter) “Mr. Chief Justice Marshall giving the 
opinion, decided expressly that the same limitation does not 
extend to the Territories; that in legislating for the Territories, 
Congress exercises the unlimited powers of the General and of 
a State government. * * * 

“Instances where such jurisdiction,” i. e., of cases arising 
under the Constitution and laws of the United States, “has 
been exercised by the Territorial District Courts under such 
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acts are numerous, and they extend from the time our territorial 
system was organized to the present time, and the power has 
always been exercised without challenge from any quarter and 
without the least doubt of their constitutional or legal au- 
thority.” 

“Tt is certainly now too late to doubt the power of Congress 
to govern the Territories. There have been some differences 
of opinion as to the particular clause of the Constitution from 
which the power is derived, but that it exists has always been 
conceded. * * * All territory within the jurisdiction of 
the United States not included in any State must necessarily 
be governed by or under the authority of Congress. The Ter- 
ritories are but political subdivisions of the outlying dominion 
of the United States. Their relation to the general government 
is much the same as that which counties bear to the respective 
States, and Congress may legislate for them as a State does for 
its municipal organizations. The organic law of a Territory 
takes the place of a Constitution as the fundamental law of the 
local government. It is obligatory on and binds the territorial 
authorities; but Congress is supreme, and for the purpose of 
this department of its governmental authority has all the pow- 
ers of the people of the United States, except such as have been 
expressly or by implication reserved in the prohibitions of the 
Constitution.” National Bank v. County of Yankton, 101 U. 
S. 133 (1879). 

It being, then, clearly shown by these decisions that Congress 
can, constitutionally, establish Courts in the Territories with jur- 
isdiction over cases arising under the laws of the United States, 
even though such Courts be other than those contemplated in 
Art, III., and can likewise delegate to a Territorial Legislature 
the power to establish such tribunals, it remains to be consid- 
ered what power, if any, Congress has in the exercise of that 
authority conferred on this Court. 

In the Joint Resolution of July 7, 1898, it is provided that 
“until Congress shall provide for the government of such isl- 
ands, all the civil, judicial and military powers exercised by the 
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officers of the existing government in said islands, shall be 
vested in such person or persons, and shall be exercised in such 
manner as the President of the United States shall direct; and 
the President shall have power to remove said officers and fill the 
vacancies so occasioned ;” and, further, that “the municipal leg- 
islation of the Hawaiian Islands, not enacted for the fulfillment 
of the treaties so extinguished, and not inconsistent with this 
Joint Resolution, nor contrary to the Constitution of the United 
States, nor to any existing treaty of the United States, shall re- 
main in force until the Congress of the United States shall 
otherwise determine.” In the exercise of the power conferred 
by the first of these two provisions, the President of the United 
States, on August 12, 1898, directed, by proclamation, that “the 
civil, judicial and military powers in question shall be exercised 
by the officers of the Republic of Hawaii, as it existed just prior 
to the transfer of sovereignty, subject to his power to remove 
such officers and to fill vacancies,” and after reiterating the sec- 
ond of these and other provisions of the Resolution, further 
directed that, “under these various provisions, the Government 
of the islands will proceed without interruption.” The inten- 
tion of Congress was to continue the existing government of the 
islands in operation without interruption, except in so far as it 
might be inconsistent with the Constitution or treaties of the 
United States or with the terms of the Resolution. Subject 
to this limitation only, the judicial power was to continue as it 
existed just prior to the transfer of sovereignty. 

Article 82 of the Constitution of Hawaii vested the judicial 
power of the Republic in one Supreme Court and in such in- 
ferior Courts as the Legislature might, from time to time, estab- 
lish; and Article 85 provided: “The judicial power shall extend 
to all cases in law and equity, arising under the Constitution 
and Laws of the Republic, and Treaties; to all cases affecting 
Public Ministers and Consuls, and to all cases of Admiralty and 
Maritime Jurisdiction.” Under our laws (see Section 51 of 
the Judiciary Act of 1892) the Supreme Court had the power 
to issue writs of habeas corpus and to inquire into the legality 
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of the restraint in any and all cases of alleged illegal detention, 
without any limitation whatever. That power thus granted by 
our own Legislature, Congress has confirmed and validated,— 
the equivalent of a new grant to the same extent—in and by 
the Newlands Resolution. If, in inquiring into the legality of 
the restraint in this case, it becomes necessary incidentally to 
construe the United States laws relating to the immigration and 
exclusion of Chinese, which laws have been extended here, or to 
pass upon the validity of the appointment of an officer claiming 
to act under such laws or the extent of his powers thereunder, 
this Court has, we now believe, the jurisdiction to do so. 
Neither the exercise of such jurisdiction by the Court, nor the 
grant or confirmation thereof by Congress, is, as has been seen, 
inconsistent with the Constitution of the United States. 

In the cases of Wong Tuck and others, the question of the 
extent of the powers of Inspector J. K. Brown and of the re- 
spondent McStocker, was not definitely decided, although dis- 
cussed to some extent. We go now one step further, and say 
that in our opinion the respondent McStocker has authority 
to prevent the landing upon the shores of these islands of Chi- 
nese who are by law prohibited from landing. He had, just prior 
to the transfer of sovereignty, this authority under Hawaiian 
laws which are not inconsistent with the terms of the Resolution 
or with the Constitution of the United States. By the terms 
of the Resolution, therefore, that authority is continued in him. 
The Court holding, as does the respondent McStocker, that un- 
der existing laws these petitioners are prohibited from entering 
these islands, it becomes unnecessary to express an opinion on 
the question of ‘whether or not said respondent’s decision in this 
case or in similar cases is final and not reviewable by this Court. 

For these reasons, we think that the detention in these cases 
by respondent McStocker is lawful, that the writs issued herein 
should be discharged and that the petitioners should be remand- 
ed to the custody of said respondent. 


Robertson & Wilder, J. A. Magoow and R. D. Silliman, J. 
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M. Davidson, Humphreys & Gear, and Kinney, Ballou & Mo. 
Clanahan, for petitioners. 

W. O. Smith, Attorney-General, and Thurston & Carter, for 
respondent: 


OPINION OF JUDD, C.J. 


While I respectfully dissent from the opinion of the majority 
of the Court that the writs in these cases should be discharged, 
I agree with and concur in the opinion on the question of our 
jurisdiction. 


REPUBLIC OF HAWAII v. CHING GEUNG and KAING. 
APPEAL FROM THE Districr Court or Hono.uty. 
SUBMITTED SEPTEMBER 28, 1898. Decrpep Fesruary 13, 1899. 


Jupp, C.J., Waira, J., ann S. M. Barrou, Esq., OF THE BAR, 
IN PLACE OF FREAR, J., ABSENT. 


Act 31 of the Session Laws of 1898, entitled “An Act to Regulate the 
Laundering of Clothing, Bed Clothing, Napery, Towels, and Other 
Articles of Like Character,” is not a reasonable exercise of the 
police power and is umconstitutional. 


OPINION OF THE COURT BY S. M. BALLOU, ESQ. 


The defendants were convicted in the District Court of Ho- 
nolulu of a violation of Act 31 of the Session Laws of 1898, 
and an appeal was taken to this Court upon points of law which 
raise the question of the constitutionality of the Act. 

The Act in question is as follows: 

An Act to regulate the laundering of clothing, bed clothing, 
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napery, towels, and other articles of like character. Be it en- 
acted by the Legislature of the Republic of Hawaii. Section 
1. It shall be unlawful for any person to eject water or other 
fluid from his mouth upon any clothing, bed clothing, napery, 
towels or other articles of like character, in preparing same for 
ironing or pressing or in ironing or pressing them. 

Section 2. Any person so doing shall be deemed guilty of 
a misdemeanor and upon conviction thereof shall be fined not 
exceeding ten dollars; and upon conviction of a subsequent of- 
fense shall be fined not exceeding twenty dollars 

Section 3. This Act shall take effect from the date of publi- 
cation. Approved, ete. 


It is contended for the defendant that there is nothing on 
the face of the Act to show that it was passed as a health regu- 
lation nor was there any evidence that the practice is unhealth- 
ful. It would seem, however, that the healthfulness or un- 
healthfulness of the practice is a matter for judicial cognizance, 
aided, by reference to any standard sources of information. 
Schollenberger v. Pennsylvania, 171 U. S. 1. 

We do not find it necessary to decide upon this point, how- 
ever, because we believe that, viewed as a health measure, the 
statue is an unreasonable regulation. It is not confined in its 
terms to clothing laundered for hire nor even to the clothing 
of others. Any person ejecting water from his mouth upon 
his own clothing in ironing it would be guilty of a misdemeanor 
under the Act. This is beyond the valid exercise of the police 
power. The rights of an individual cannot be abridged except 
in so far as may be necessary to prevent injury to the rights 
of others. 

We are obliged to declare the Act unconstitutional. 

E. P. Dole, Deputy Attorney-General, for prosecution. 

A. G. M. Robertson and P. Neumann for defendants. 
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THEO. HOFFMAN r. J. S. BAILEY. 
Exceptions rrom Circuit Court, First Crecurr. 


SUBMITTED on Briers, January 16, 1899. Decorep FEB- 
RuARY 17, 1899. 


Jupp, C.J., Warme, J., ann Crecurr Juper STANLEY, 1N 
PLACE OF FREAR, J., ABSENT. 


The finding of facts and decision of a trial court, jury waived, will 
not be disturbed unless clearly contrary to the eviđence. 


OPINION OF THE COURT BY WHITING, J. 


This was an action of assumpsit heard by the Circuit Judge 
without a jury. His decision is as follows: 


“Plaintiff claims of the defendant the sum of $22.50, $15.00 
being for money paid by plaintiff for defendant to a third par- 
ty for gvods sold and delivered by said third party to defend- 
ant, and $7.50 being the price of goods sold and delivered by 
plaintiff himself to defendant. The only question in the case 
is one of fact, to wit, whether, as contended by the defendant, 
the articles thus purchased by defendant were by agreement 
included with other articles purchased at the same time by 
defendant in the contract price of $550.00 which latter sum 
defendant is admitted to have paid in full, or whether said first 
mentioned articles were by agreement ‘extras’ for which the 
additional sum of $22.50 was to be paid, as claimed by the 
plaintiff. 

“There is evidence on both sides of this issue. I cannot say 
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that it has been shown by a preponderance of evidence that the 
plaintiff’s claim is the correct one, and therefore find for the 
defendant. 


“Judgment accordingly.” 

The plaintiff moved for judgment (notwithstanding the find- 
ings on the said trial) for the plaintiff or for a new trial upon 
the following grounds. 

1. That the plaintiff proved the sale and delivery of the 
goods sued for and the payment of the money sued for upon 
the request of the defendant; that it was contended that that 
payment of $15.00 to Campbell was established upon the un- 
contradicted evidence of three witnesses, to wit: Godfrey Brown, 
Frank Goodman and Theodore Hoffman. 

2. That it was submitted ‘that the findings of fact in favor 
of defendant were against the law and the evidence and the 
weight of evidence, and that the defendant admitted the in- 
debtedness. 

We have examined the evidence and find that there is no 
such preponderance of evidence for the plaintiff as to clearly 
show that the trial court erred, or that the plaintiff was entitled 
to a judgment non obstante veredicto. 

The case involved merely a question of fact, and the finding 
and decision of the Circuit Court, jury waived, are equivalent 
to a verdict of a jury, and will not be disturbed unless clearly 
contrary to the evidence. This Court has repeatedly so held. 

Exceptions overruled. 


George A. Daris for plaintiff. 
Willam A. Henshall for respondent. 
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HARRY B. SAYLOR v. THE HAWAIIAN STAR NEWS- 
PAPER ASSOCIATION, LIMITED. 


Exceptions From Circuir Court, First Crrourr. 
SUBMITTED January 19, 1899. Dercipep Fresruary 18, 1899. 


Jupp, C.J., Wurrine, J., ano L. A. Dickey, Esq., OF THE BAR, 
IN PLACE OF FREAR, J., ABSENT. 


In am action for libel, plaintiff, on the stand as a witness, was asked, 
“Now, Mr. Saylor, will you tell me altogether for how long after 
the publication of this article in the paper, had the matter been 
spoken of to you or called to your attention, and you confronted 
with it?” No objection was made to the question. The answer 
was, “It has been called to my attention very often since. Often 
people ask me if the case has come olf yet.” Defendant’s counsel 
then objected to evidence of damage following after the time of 
the entering of this suit, which objection was overruled. Defend- 
ant did not ask that the evidence be stricken out. Neither ques- 
tion nor answer being definitely directed to the time after this suit 
had begun, there was held to be no error. 


OPINION OF THE COURT BY JUDD, C.J. 


The Hawaiian Star, a newspaper published in Honolulu, 
contained in its issue of Monday, April 4, 1898, under the head- 
ing “Court Notes,” the following item regarding the plaintiff: 
“Harry Saylor, a haole, is in jail, charged with stealing a wood- 
en calabash. His case will come up for trial this week.” In 
the issue of the same paper of Wednesday, the 6th April, the 
manager of the paper, on his attention being called to the item, 
caused the following to be published: “A correction. Among 
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the Court Notes which appeared in the Star on last Monday, 
an item stated that Harry Saylor was in jail, charged with steal- 
ing a calabash. This was a mistake. The facts are these. Mr. 
Saylor was served with a penal summons to answer to a charge 
of embezzlement; when the case was called yesterday, it was 
dismissed by the prosecution.” 

Counsel were instructed by plaintiff on Tuesday the. fifth 
April, to bring an action for libel, and it was brought on the 
6th April, before the correction appeared in the Star but after 
an interview between the manager of defendant and the plain- 
tiff in which the publication was regretted and a correction 
in the same paper promised. 

The facts were as given in the “correction;” and the libellous 
publication was shown to be a sheer mistake of the reporter of 
the newspaper and without malice. No argument is made that 
the words of the publication are not actionable per se. De- 
fendant’s demurrer on this point was overruled by the trial 
court and not excepted to. It is therefore the law of the case 
that the publication was actionable. No special damage was 
alleged. 

At the trial the plaintiff on the stand as a witness was asked 
by his counsel, “Now, Mr. Saylor, will you vell me altogether 
for how long after the publication of this article in the paper 
had the matter been spoken of to you or called to your atten- 
tion and you confronted with it?’ No objection was made 
to the question. Plaintiff answered, “It has been called to my 
attention very often since. Often people asked me if the case 
has come off yet.” 

Defendant’s counsel objected to evidence of damage follow- 
ing after the time of the entering of this sut. The objection 
was overruled and excepted to, and this is the main point of 
exception in this Court. It is to b. noticed that counsel for 
defendant did not move to have the testimony stricken out and 
the trial court was not asked to rule that the question answered 
was evidence of damage to the plaintiff accruing after the 
entering of the suit. The question was as to damage after the 
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publication and though this might include as well damage after 
the suit was begun, it was not definite enough to have the 
Court’s overruling the objection reversible error. 


We wish to remark that the verdict for $500 damages seems 
large to us, considering the prompt correction made and the 
fact that the obnoxious item was a pure mistake of fact, but the 
amount was clearly within the province of the jury and it is 
not reversible according to the rules of law governing verdicts 
alleged to be excessive. 


Exceptions overruled. 


C. Creighton and W. A. Henshall for plaintiff. 
Kinney, Ballou & McClanahan for defendant. 


EMILIE MACFARLANE v. ELIZABETH K. WILDER 
and ©. L. WIGHT. 


Exceptions rrom Crrcuir Court, First Cracurr. 
SUBMITTED Octoser 5th, 1898. Decipep Fresruary 18, 1899. 


Wura, J., anD L. A. Tuurston, Esq, anb J. T. DeBotz, 
Esq., OF THE BAR, IN PLACE OF JUDD, C.J., DISQUALI- 
FIED AND FREAR, J., ABSENT. 


The admission of relevant and competent evidence in surrebuttal is in 
the sound discretion of the trial court. 


Evidence held sufficient to support the verdict. 
OPINION OF THE COURT BY WHITING, J. 


This is an action of ejectment for 2,570 square feet of land 
situate at Helumoa, Waikiki, Honolulu, Oahu. The jury 
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found a verdict for the defendant. The piece of property is a 
part of the land on the sea beach and of large value owing to 
the limited area of land suitable for seaside residence. 


The charge of the Court states the case as follows: 

“In this case plaintiff claims the piece of land in contro- 
versy * * * and claims that it is included within the 
boundaries of Royal Patent No. 166 of Land Commission 
Award 1281 issued to Kuluwailehua, and also within the boun- 
daries of Royal Patent No. 7723 of Land Commission Award 
228 issued to Kaleiheana, and that plaintiff now holds the doc- 
umentary title to all the lands described in both these patents 
and awards. In other words, that the descriptions in those two 
patents and awards overlap on the piece in question; but that, 
as she now holds the title to all of the land granted under both 
these patents and awards, she is entitled to the piece of land 
in question, whether it was granted under Royal Patent No. 
166 or Royal Patent No. 7723. 

“On the other hand the claim of the defendants is that the 
land in controversy is included within the boundaries of Land 
Commission Award 922 to Okuu, and that they now hold the 
documentary title to all the land granted under that award; 
and further, that whether or not the piece of land in question is 
within the boundaries of the Okuu award, that they and thoir 
predecessors, for more than twenty years before the commence- 
ment of this suit, held and occupied as their own the said strip 
of land, and that therefore they have now acquired title to 
the same by adverse possession. It is admitted by the parties 
that the plaintiff now holds the documentary title to all of the 
land now described in the Kuluwailehua award and the Kalei- 
heana award, and that defendants now hold the documentary 
title to all the land described in the Okuu award. The award 
to Kaleiheana was issued in 1848; that to Okuu in 1849, and 
that to Kuluwailehua in 1851. 

“As between two awards which do in fact cover the same 
land, that award which was first issued passes the title to such 
land.” 
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The Court then in proper language submitted the following 
questions to the jury: 


1. If the land in dispute is incluced within the boundaries 
of the Okuu award, and is not included within the boundarics 
of the Kaleiheana award, then your verdict will be for the 
defendants, and you need not consider the question of adverse 
possession. 

2. If the land in dispute is within the Kaleiheana award, 
then whether or not it be within the Okuu award, your verdict 
will be for the plaintiff, unless the defendants have title to the 
same by adverse possession. 

3. If the land in dispute is within the Kuluwailehua award 
and not within the Okuu award, then there should be a verdict 
for the plaintiff, unless defendant has obtained title by ad- 
verse possession. 


4. Adverse possession. 


The Court instructed the jury fully upon the law of adverse 
possession, especially explaining the law applicable in this case 
upon the evidence presented. 

(a) The element of hostility to the title of the true owner 
is an indispensable ingredient of adverse possession. There 
must be not only actual occupation, but also a claim of title 
hostile to that of the true owner. * * * If one holds the 
land under the true owner and admits the title of the true own- 
er, his occupation is not hostile to it. * * * If the pos 
session of defendants or their predecessors was, at its inception, 
permitted, that is, under the permission of the true owners, 
and then later on the defendants or those under whom they 
claim set up a hostile title, in such case the defense of adverse 
possession would prevail only in case twenty years had elapsed 
since such hostile title was set up prior to the commencement 
of the suit. 

(b) In counting the time that adverse possession has been 
running, such possession by a tenant is counted as the adverse 
possession of the landlord. 
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“If therefore Henry Macfarlane received possession of the 
strip of land in question from Okuu and as his tenant, then by 
virtue of his lease his possession thereafter until surrendered 
or at the termination of said lease, is to be counted as the ad- 
verse possession of Okuu, and after his death by his heirs or 
devisees. But if Henry Macfarlane did not receive possession 
of this strip of land from Okuu at the time of the lease, and 
Okuu had not before that time had possession of it, and if 
Henry Macfarlane got possession of the land solely by reason 
of the permission granted by Mrs. Bishop (the then grantee of 
the Kaleiheana and Kuluwailehua awards) in July or August, 
1878, then the possession so held by him by virtue of such per- 
mission was not adverse and the defense of adverse possession 
would not prevail.” 

The main facts in dispute were as to the position of the 
mauka fence on the land when one Henry Macfarlane first 
leased from Okuu and whether or not it had been moved. The 
defendant’s claim that the present fence is on the same line as 
when Ifenry Macfarlane formerly leased, and the plaintiff 
claims that Macfarlane moved the fence, when he took posses- 
sion, mauka to a new line and built a new fence which is claim- 
ed to be the present fence and that this new fence was so built 
on the new mauka line by permission of Mrs. Bishop, the owner 
adjoining Okuu’s land, so that the strip in question belonged 
to Mrs. Bishop and the possession by Henry Macfarlane being 
permissive, adverse possession could not run. 

The lease to Henry Macfarlane from Okuu was put in evi- 
dence by the plaintiff in rebuttal. 

The defense put in evidence in surrebuttal against the ob- 
jection of the plaintiff, who took the following exceptions: 


1. On the close of the evidence for the plaintiff in rebuttal, 
the defense called as a witness in rebuttal, W. A. Wall, a sur- 
veyor to whom defendant’s attorney put the question, “Have 
you checked off and made a map of the present Jot of land 
occupied by Mrs. Wilder at the seashore?” 


The defense also put in evidence two maps by Wall. 
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The plaintiff objected to the admission of this evidence as 
incompetent, irrelevant and not proper surrebuttal. 

The object of the evidence was to show the plot of the land 
as now held by Mrs. Wilder and also the plot of the lot as 
leased by Okuu to Henry Macfarlane, and also the changes 
that had been made to the shore line by accretions and other- 
wise by the sea. 

This evidence was relevant and competent, and whether it 
was proper to admit it in surrebuttal was a matter in the sound 
discretion of the trial court. 

Further this evidence was admissible in surrebuttal because 
of the evidence brought out by Henry Macfarlane’s testimony 
in rebuttal and also that of Mrs. Emma Macfarlane which re- 
lated especially to location, metes and bounds, and alterations 
of the fences and fence lines which had been made by Henry 
Macfarlane. The trial court did not abuse its discretion. 

2. Ninia, a witness for the defense was recalled to testify 
in rebuttal and was asked by the defendant the following ques- 
tion: “Mr. Macfarlane said he did not remember of ever having 
seen a house on the Ewa side of the round house, is that cor- 
rect or not?” 

This was objected to by the plaintiff as not being surrebuttal 
and no foundation having been laid for the question. 

The full stenographic report on this is as follows: 

Q. Mr. Macfarlane said he did not remember of ever having 
seen a house on the Ewa side of the round house, is that cor- 
rect, or not? 

Objected to as not being surrebuttal. 

By the Court: “Any conversations between the two referring 
to the house, I will allow. I will allow this question.” To which 
plaintiff excepted. 

Q. Was Macfarlane present at any time with you near that 
house or in view of that house on the Ewa side; and has he seen 
that house ? 

A. Yes.sir, Mr. Macfarlane saw that house, and on account 
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of our land being leased to him, he said that we had better take 
that house for us and that was how we came to move it over 
to our place. 

We cannot regard the purpose of this evidence to be to prove 
that the witness Macfarlane made a certain statement at a for- 
mer time and by so doing to test his veracity, but rather to 
prove in fact that the house was there at that early period and 
that Macfarlane knew of it, as Macfarlane had testified that in 
his recollection there was no such house so located. 

This does verge close onto the rule that if a witness upon 
cross-examination as to a former statement made by him does 
not distinctly admit that he did make the statement, it may be 
shown that he did, but before such proof can be given, the 
proper statutory foundation must be laid. 

We do not regard the question and answer so objectionable 
as to constitute prejudicial error, or was substantial error such 
as would alter the verdict on a new trial. See Perry v. Ludloff, 
8 Haw. 248. Rew v. Haumea, 8 Haw. 280. 

The plaintiff excepted to the verdict as contrary to the law 
and the evidence and moved for a new trial on the same grounds. 

We have carefully examined the evidence in the case, and 
find that there is evidence sufficient to support the verdict. The 
case was one of fact for the jury and the evidence as usual was 
very contradictory, and yet would support a verdict for either 
party. It cannot be reconciled so as to enable this Court to 
say that the jury erred in their verdict. The credibility of the 
witnesses and the weight of their testimony were matters for 
the consideration of the jury, and the issues were clearly put to 
the jury. The verdict cannot be set aside on this ground. 

The exceptions are overruled. 

Cecil Brown and A. G. M. Robertson for plaintiff. 

Kinney & Ballou for defendant. 
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IN THE MATTER OF THE APPOINTMENT OF A 
GUARDIAN FOR MARIA BROWN, a Minor. 


APPEAL FROM Cr1rourr Juper, Fourts Circuit. 
SUBMITTED January 16, 1899. Dromen Fesrvuary 23, 1899. 


Jupp, O.J., Wuitine, J., AnD Crrourr JUDGE PERRY, SITTING 
IN PLAOE OF FREAR, J., ABSENT. 


The preference given by statute to the parents in the order o. ap- 
pointment of guardians of minors may be deviated from by the 
judge in his discretion for good cause other than the parents’ 
imecompetency respectively to transact their own business. 


In this case neither parent had petitioned for the appointment. 


The welfare of the child is the “polar star” to guide the discretion 
of the judge. 


OPINION OF THE COURT BY JUDD, C.J. 


This is an appeal from an order of the Circuit Judge of the 
Fourth Circuit appointing one W. C. E. Brown, generally 
known as Enoch Brown on his own petition, guardian of the 
person of a female child born about the fourth of May, 1898, 
and found in a cesspool at Hilo, Hawaii, a day or so after its 
birth. The infant from the time of its discovery and rescue 
has been and still is in the possession and care of said Enoch 
Brown. Letters of temporary guardianship had been issued by 
the Circuit Judge to Brown on the 11th August last, and on a 
final hearing on the 15th September the appointment of Brown 
was made permanent. One Otto W. Rose, brother of the 
mother of the infant, Mrs. Pauline D. Ruttmann, petitioned 


680 FEBRUARY, 1899. 


the judge that he be appointed guardian of the person of the 
infant and at the hearing the mother requested that the said 
Otto W. Rose be appointed. The question then before the 
judge was whether the temporary appointment of Brown should 
be vacated and Rose appointed or Brown’s appointment be made 
permanent. The judge as shown above, ordered permanent 
letters of guardianship be issued to Brown deeming it neces- 
sary that a guardian should be appointed. Otto W. Rose ap- 
pealed to this Court. 


His counsel urge that the appointment is void because the 
statute was not followed. Sec. 1958 of the Civil Laws provides 
that “the father of the minor, if living, and in case of his death 
the mother, while she remains unmarried, being themselves 
respectively competent to transact their own business, shall be 
entitled to the custody of the person of the minor, and to the 
care of his education;” and it is urged that there was no evi- 
dence and no finding of the Court which enabled it to disregard 
the priority of one parent or the other of the right to the guar- 
dianship. And it is further contended that the parents being 
alive and competent to transact their own business have the ab- 
solute statutory right to the appointment. This contention 
may be answered by the fact that neither parent has applied 
for the appointment and neither has had the actual custody of 
the infant. The record, moreover, shows that on a writ of ha- 
beas corpus the mother failed to obtain ‘custody of the infant 
and did not appeal from the order discharging the writ. But 
we think that there is discretion vested in the judge to deviate 
from the priority of appointment even if the competency of 
the parents to transact their own business be shown, where the 
judge has good cause to deviate. Section 1957 of the Civil 
Laws distinctly says that even if the minor above the age of 
thirteen nominates his own guardian it is subject to the approval 
of the judge. We assume, since there is no evidence that the 
infant has any property that the contest here is as to the custody 
of the person of the infant. Where the right of management 
of the infant’s property is in issue, the provision that the par- 
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ents have the first right to the appointment if competent to 
transact their own business would be reasonable and logical. It 
has little cogency in this case. But there is a principle of law 
and good morals that the welfare of the child is the polar star 
by which the discretion of the Court is to be guided. Hurd, 
Hab. Cor., p. 632, and In re Kamarawa, 6 Haw. 386, and cases 
cited. 

It would be subversive of good morals to hold that the judge 
in whom the appointment of guardians is vested has not the 
discretion to decide whether the nominee is a fit person to be 
intrusted with the care of an infant of tender years. Not that 
the judge can legally take the custody of an infant from its 
parents without the strongest showing of the unfitness of the 
parents. But this is not our case. Neither parent has ever had 
its custody. In our case the trial judge held that it was not 
advisable to appoint the petitioner, Rose, being the uncle of 
the infant and living in the same house with its mother, but it 
was for the best interests of the child that it should not be 
where the influence of the mother would be exerted over it. No 
valid objection to continuing the custody of Brown appears and 
we hold that the judge had the discretion to continue his guar- 
dianship and that it was not abused when he declined to ap- 
point Rose in place of Brown; and, therefore, dismiss the appeal. 

Tittle & Galbraith for petitioner Brown, and Humphreys & 
Gear, of counsel. 

Wilder, Wise & Wakefield and C. F. Parsons and Robert- 
son & Wilder for petitioner Rose. 


682 MARCH, 1899. 


MARY C. ALDRICH, HELEN B. KING, HARRIET N. 
BROWN, HENRY S. SWINTON, CHARLES E. S. 
SWINTON, HELEN M. SEAL, DOUGLAS K. 
BROWN and NORMAN BROWN by William C. King, 
their next friend v. PRISCILLA E. HASSINGER, 
HENRIETTA E. ROSS and ANNIE H. TURTON. 


APPEAL FROM Crrouit Court, Firsr Crecurr. 
Susmirrep Ocroser 17, 1898. Decipep Marcu 8, 1899. 


Jupp, C.J., Warma, J., anv R. D. Sritman, Esq, or THE 
BAR, IN PLACE OF FREAR, J., ABSENT. 


As a general rule, a bill of revivor puts in issue the question of re- 
vival of the suit and the parties, but no new matter on the merits 
of the original bill can be put in issue. The court may order such 
new matter to be stricken from the answer as impertinent. 


A party plaintiff, who was a minor at the institution of a sult which 
still remains undecided may, on attaining majority, having adverse 
interests tc the other plaintiffs, have his name stricken from the 
record as a plaintiff. 


OPINION OF THE COURT BY WHITING, J. 


After the decision rendered by this Court in this case, 
Aldrich et al. v. Hassinger et al., page 272 ante, the case went 
back to the Circuit Court and a bill of revivor was brought in 
the names of Mary C. Aldrich, Helen B. King, and Norman K. 
Brown, a minor, by W. C. King, his next friend, against Pris- 
cilla E. Hassinger and others including D. K. Brown as one of 
the defendants. 


To this bill of revivor, D. K. Brown filed an answer prac- 
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tically admitting that the suit should be revived and also setting 
up a claim to the whole estate of Martha Swinton as her sole 
heir, and that the deed in question was obtained through duress 
and fraud and was void. To this answer the plaintiffs excepted 
as containing impertinent matter and the Court ordered the 
latter part of the answer stricken out as being impertinent. 


The Circuit Judge decreed that the suit against W. J. Smith 
be revived and do stand revived against Priscilla E. Hassinger, 
Henrietta E. Ross and Annie H. Turton as defendants, and 
that the said suit and proceedings do stand in the same plight 
and condition as they were at the time of the death of W. J. 
Smith. 


Thus the case was revived and D. K. Brown was left a 
party plaintiff. The parties being anxious to obtain a hearing 
and decision of this Court, entered pro forma, subject to appeal, 
a decree for the defendants in the original suit. But D. K. 
Brown appealed separately on his own behalf from the d-cree 
of revivor, claiming that the Court ought not to have stricken out 
of his answer the adverse claims set up by him, and also clai.a- 
ing that he was wrongfully made a party plaintiff, relying on 
our former decision. 

As a general rule a bill of revivor puts in issue the question 
of revival of the suit and the parties, but no new matter on 
the merits of the original bill can be put in issue and the 
striking out of such matters from the answer of D. K. Brown 
was right. D. K. Brown probably should have renewed his 
motion to be stricken from the case as a party plaintiff in the 
Circuit Court in the original case after the decree of revival. 
He has continuously protested against being a party plaintiff, 
and in view of our former decision, page 272 ante, which we 
quote as follows: 


“On the case coming before us Messrs. C. Creighton and 
A. Rosa moved that they be allowed to enter an appearance 
for Douglas K. Brown as he is no longer a minor; and on this 
being allowed he filed a special plea as follows: ‘And now 
comes Douglas Brown who heretofore at the institution of this 
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action was a minor and was made a party plaintiff by his guar- 
dian ad litem, W. C. King, and interposes this special plea and 
motion specifically reserving to himself all rights and ~rivi- 
leges herein and to the property involved in this action and 
says, that at the time of the commencement of this suit he was 
a minor and has since become of legal age; that the allegation 
in the plaintiff’s bill herein in which hu is described as a nephew 
of Martha Swinton, deceased, is not true as he claims and alleges 
to the best of his knowledge, information and belief that he is 
the son of said Martha Swinton and her sole heir at law. That 
the said Martha Swinton died intestate and as such sole heir 
at law he is entitled to the whole of the estate, real, personal, 
and mixed, of which said Martha Swinton died possessed and 
seized. That he does not consent to be a party plaintiff herein 
and asks that his name may be stricken from the record as 
plaintiff.’ ” 

An answer to this plea was filed by the other plaintiffs set- 
ting up laches of D. K. Brown and other matters. Objections 
were also made to the caption and verification of the bill of 
revivor. 

We hold that the bill of revivor is defective for want of 
signatures thereto, that, while it purports in its caption and 
introduction to be brought by eight persons as plaintiffs, in 
fact none of said alleged plaintiffs, except W. C. King, have 
signed it either in person, or by counsel, or by next friend, that 
owing to this defect Douglas K. Brown has never been a 
party plaintiff in the suit of revivor, although the bill of revivor 
in its caption and body purports to name him as such, and 
that for this reason and also because of the matters alleged in 
his special plea, his name should be stricken from the record 
as a party plaintiff, and further that the decree appealed from 
should be vacated, and the bill remanded to a Judge of the 
Circuit Court for such amendments as plaintiffs may be advised 
to make and such further proceedings as may be necessary.” 

We are of opinion that equity and justice require that D. K. 
Brown should have his day in court and that his name ought 
not to have been retained as a party plaintiff. 
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His appeal is sustained and it is ordered that his name be 
stricken from the whole record as a party plaintiff without 
prejudice to his right to come in with his new claim in the 
original case as revived. 


Kinney & Ballow for plaintiffs. 

Cecil Brown for defendant Aunie H. Turton. 

W. O. Smith for defendant Mrs. Priscilla Hassinger. 

C. Creighton and J. T. DeBolt for D. K. Brown. 

A. G. M. Robertson, for defendant Mrs. Henrietta E. Ross. 


R. D. SILLIMAN v. OCEANIC STEAMSHIP COMPANY. 


Derenpant’s ÅPPEAL FRON District Court or HonoLuLU, on 
Points oF Law. 


SUBMITTED January 23, 1899. Decipep Marcu 8, 1899. 


Jupp, C.J., Wuirine, J., ann Crrcurr Juper STANLEY, IN 
PLACE OF FREAR, J., ABSENT. 


A passenger who had engaged passage on a steamship, left, some time 
before the time of sailing, his unlocked valise intended for use on 
the voyage, on the deck of the vessel next to the door of the saloon, 
his assigned stateroom being locked and the purser not being on 
board and the attention of a steward of the vesse] whose duty it was 
to receive such baggage not having been called to the valise, the 
only employee of the vessel who knew that the valise was so placed 
being an officer who had no duty in respect to “cabin baggage” and 
whose duty was of a different nature and at a different place. 
Held; No delivery is shown, and the vessel is not responsible for 
the loss of the valise as a common carrier. 


OPINION OF THE COURT BY JUDD, C.J. 


Following are the agreed facts of this case: 


The plaintif purchased from defendant a ticket for pas- 
sage of himself and baggage from Honolulu to San Francisco 
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on May 25, 1898, at 1:50 p. m., and at the same time a state- 
room was assigned to him on the steamship “Moana,” then in 
port, and advertised to sail that day for San Francisco. At 
1:40 p. m. of the same day plaintiff had delivered a trunk and 
a valise to a baggage transfer company with instructions to 
deliver same to the steamship “Moana.” At 2 p. m. plaintiff 
asked the fourth officer, stationed near by the gang plank of 
said steamship Moana and having charge of the checked bag- 
gage intended for the hold, if his baggage had been delivered 
to him, and in answer plaintiff’s trunk was pointed out, and 
in response to the inquiry of plaintiff about his telescope valise, 
plaintiff was informed by said fourth outicer that it was “prob- 
ably on board the boat,” plaintiff then went aboard and found 
the valise lying upon the deck next to the door of the saloon, 
and directly across from the ship’s end of the gang plank. It 
was marked with the plaintiff’s name, and there was the bag- 
gage company’s tag attached to it, with the words “wanted in 
cabin” written on the back in pencil. The plaintiff had given 
no instructions to the baggage man .o so mark the valise, nor 
was it known who had marked the tag, though plaintiff as a 
matter of fact did want the baggae. in his stateroom during 
the trip. After looking at the valise, out not opening it, plain- 
tiff went to the stateroom assigned to kim, and found it locked. 
Plaintiff went back to the saloon and inquired for the purser 
both there and at his office. Plaintiff was informed by some one 
on deck that the purser had gone up town, and would be back in 
half an hour. After waiting about the ship for half an hour 
the purser not having returned, the plaintiff also started to go 
up town. On coming down the gang plank he informed the 
fourth officer that he found his valise aboard. The fourth 
officer then replied that he remembered seeing the valise on 
board; but it is not known whether the baggage man handed 
it to one of the ship’s officers or crew, or merely set it down 
opposite to the upper end of the gang plank. Plaintiff re- 
turned to the boat about fifteen minutes before she sailed. 
After the boat left the dock plaintiff went to his cabin which 
was then unlocked, and finding that his valise was not there 
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went back to the saloon and looked for it where he had seen it 
lying but not finding it there reported the fact to the purser, 
who informed plaintiff that he would have the second steward 
look it up. The purser then took up the plaintiff’s ticket. 

The second steward having failed to find the valise, the 
purser caused a very careful search to be made over the entire 
ship but the valise was not found, nor could any one be found 
who admitted having received such a valise. 

The custom of the ships of defendant company with regard 
to cabin baggage is to receive it at the gang plank at the ship’s 
end thereof, when it is immediately removed by one of the 
ship’s stewards, unless the party having the* baggage sees fit 
to take the baggage himself, to the passenger’s stateroom, or, 
if the number of the stateroom is not known, then it is taken 
by such stewards to the lower saloon. There are always a 
large number of stewards handy to the gang plank delegated 
to attend to such baggage, who can be called on to do this ser- 
vice. The fourth officer has nothing to do with baggage for 
the cabin. Plaintiff had no knowledge of the custom of the 
defendant company’s ships in handling baggage. There is no 
proof that the valise was or was not handed by the baggageman 
to one of the ship’s crew or officers, when it was brought on 
board. 

The points of law to be decided are, first: Has delivery to 
defendant been proven ? Second, Is the defendant liable as a 
common carrier for the loss of the baggage ? 

We find that there was no delivery to the fourth ofhcer. He 
was on the dock at the end of the ship’s gang plank checking 
baggage of passengers intended for the hold. The baggage 
in question being an unlocked telescopic basket or valise was 
intended for the cabin and for use of he passenger on the 
voyage. Clearly the officer’s statement to plaintiff that the 
“valise was probably on board,” and later, when said valise 
had been seen on board by plaintiff .nd this fact was stated to 
said officer, he replied that he “remembered seeing it on board” 
was not an acknowledgement that the valise was received by the 
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company and does not bind it. It was no part of his duty to 
receive “cabin baggage.” 

Was the deposit by the baggage expressman on the deck 
next to the saloon door a delivery? It was not delivered to 
one of the stewards whose duty it was tu receive cabin bag; ago. 
The fact that plaintiff found that his assigned stateroom was 
locked and that the purser was not then on board should have 
put him on the further inquiry of some employee of the de- 
fendant as to who would take delivery of the valise. Plaintiff's 
ignorance of the defendant’s custom as to delivery of such bag- 
gage is no excuse when his manifest duty was to in- 
quire what the custom was. Leaving a valise of this character 
in a place on the deck accessible to the public some time before 
the vessel sailed, it not being deposited in the custody of any 
one responsible, nor its place of deposit told to any one but to 
the fourth officer on the dock \ ho had no duty in respect to it, 
is no delivery, and the defendant as a common carrier is not 
bound. 

Plaintiff per se. 

Kinney, Ballou & McClanahan for defendant. 
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IN THE MATTER OF ASSESSMENT OF TAXES ON 
COFFEE LANDS OF N. RUSSEL. 


N. RUSSEL v. TAX ASSESSOR. 
APPEAL FROM Tax Appear Court or Hiro, Hawan. 


SusmitreD on Briers, January 10, 1899. Drcmrp 
Marcou 8, 1899. 


Jupp, C.J., Warma, J., anp Crrcurr JUDGE STANLEY, IN PLACE 
or FREAR, J., ABSENT. 


Where land owes its value, above the purchase-price from the govern- 
ment, to the fact that it is used for the cultivation of coffee it 
should not be taxed at the increased valuation, since by the stat- 
utes “to encourage the cultivation of coffee and ramie” that which 
creates the increased value is exempt from taxation. 


OPINION OF THE COURT BY JUDD, C.J. 


In the year 1897 Dr. N. Russel purchased from the govern- 
ment a lot of land No. 116 of 46.54 acres in the District of 
Olaa on the Island of Hawaii fronting on the Volcano Road, 
at the duly appraised price of $6 per acre; also Lot 115 of 50 
acres, a “back lot,” at $4 per acre, two “inside” lots, Nos. 403 
and 409 of 50 acres each, at $3 per acre. For assessment and 
taxation purposes these lots were in January, 1898, returned 
by the owner at the valuation placed thereon by the govern- 
ment at the time of the purchase; their values aggregated 
$779.24 for the whole 196.24 acres. The tax assessor assessed 
them in gross at $2,450. On Dr. Russel’s appeal the Tax 
Appeal Court reduced the amount by 25% leaving the appel- 
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lant’s assessment to stand at $1,833. This was $1,054 more 
than the amount returned by the tax payer. The valuation 
made by the assessor is over three times the purchase price. 
The taxpayer and the assessor both appeal to th:s Court. By 
the Act of the Legislature of 1892 (Chap. 58), “For the term of 
ten years all coffee trees and ramie plants and all coffee and 
ramie produced in this country; and all mills, machinery, appli- 
ances, tools and buildings used exclusively in the care, cultiva- 
tion or preparation of coffee or ramie for market shall be and 
hereby are exempted from all taxes and import duties.” The 
Legislature of 1898 extended the term of the exemption to ten 
years from the first day of July, A. D. 1898. 


It is contended by the Attorney-General for the assessor that 
the assessment was made upon the fair unimproved market 
value of the Jands in question, whicl. value has increased since 
their purchase from the government, and the assessor did not 
tax any property exempted by law. The taxpayer contends 
that the lots of land in question, if they have increased in value 
since the date of their purchase, owe their increased value en- 
tirely to the prospects of coffee growing becoming successful 
in that region and is the result of the labor and capital expended 
by the planter upon them in the cultivation of coffee; that the 
value of these lands is wholly due to the exen.pt property there- 
on. It is claimed that the assessor has raised .he value of these 
lots for taxation purposes from $6 au acre (the price paid for 
them in 1896) to $10 an acre in 1897 and in 1898 to $15. 

We are of opinion that if it can be shown that the land in 
question has increased in value by reason of causes or events 
not attributable to the fact that they are used for the cultivation 
of coffee, they would be taxable on their “fair cash value” as 
all other land is taxable. To illustrate this, if the coffee culture 
should be abandoned and the land be put into sugar cane it 
would be taxable. 


Many other coffee planters appealed from the Tax Appeal 
Court and joined with Dr. Russel, the appellant in this case, 
and it was agreed that the decision of this Court in the present 
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case should be decisive of the other cases. Considerable testi- 
mony was taken on both sides. The territory in question was 
formerly in the main part unbroken dense forest, a jungle in 
fact, owing to the copious rains of that district. The expense 
and labor in clearing the land and render it suitable for coffee 
growing is very great. In order to develop the resources of the 
land and make it accessible to cultivators the “Volcano Road” 
was constructed by the government at great public expense. 
The land was deemed suitable for the growth of coffee and to 
encourage its cultivation not only was the land placed to in- 
vestors at what was considered low values, but the Act was 
passed exempting the coffee trees and coffee produced and every- 
thing necessary to its growth and preparation for market from 
taxation for ten years from 1892. The coffee planters testified 
that though they are still hopeful, the enterprise has not yet 
proved profitable. About one third of the applicants for land 
for coffee cultivation in that region have abandoned their hold- 
ings. Sales of some partly established coffee plantations have 
been made at prices higher than that paid by the original 
grantees of the government, and in some instances higher than 
the values placed on them by the assessor. But the sales were 
all of coffee lands as such and their value was nominal except as 
used for coffee culture. The fact that upon some parcels of 
the land were raised small crops, as Indian corn, cabbages and 
potatoes, almost exclusively for the consumption of the culti- 
vator and his employees, not capable of profitable sale outside 
of the neighborhood, are instanced to show that these lands have 
value distinct from coffee raising. But if the coffee culture of 
that region should be abandoned as unprofitable there is no evi- 
dence that the raising of such crops would be profitable. If 
coffee should fail, cabbages and corn would very likely fail, 
owing to the distance from any market. We may fairly deduce 
from the evidence that coffee culture in the region is still in 
its experimental stage. That the Legislature thought so in 
1898 is apparent from the extension of the exemption from 
taxation for ten years and before the term of the first exemption 
had expired. To tax the land a higher rate from year to year 
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because the coffee trees on them produce more berries as they 
grow older would be in effect to tax the coffee trees and their 
product and deprive the owners of the legislative exemption. 

To distinguish between the unimproved value of an acre of 
land in that region and its value for coffee culture is well nigh 
impossible. The Tax Appeal Board, composed of men familiar 
with the district, did not assume to value each land separately, 
but simply reduced all the assessments by 25%. No reasons are 
given by the Board. In default, therefore, of evidence that the 
lands in question have increased in value above the prices paid 
them when unimproved, we find on the evidence that what- 
ever increased value they may have, as shown by sales, is owing 
to the coffee culture and that this increment of value is not 
taxable for the year 1899 by reason of the statute of exemption. 

It may be asked for how long shall this principle and rate 
of taxation be followed ? We answer, until it can be shown 
that the lands have value over and above the purchase price 
fixed by the government, independent of their use in the pro- 
duction of coffee, the statutory exemption still existing. 

Little & Galbraith for taxpayer. 

W. O. Smith, Attorney-General, for the Assessor. 
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RUSSEL COLEGROVE v. THE 8. S. “CITY OF CO- 
LUMBIA.” 


AppraL From Circuit JUDGE PERRY, SITTING as A Court or 
ADMIRALTY. 


SUBMITTED DECEMBER 19 anp 20, 1898. DECIDED 
Maron 10, 1899. 


Jupp, C.J., Wuirine, J., anD Circurr Junar STANLEY, IN 
PLACE OF FREAR, J., ABSENT. 


A Circuit Judge of the Hawaiian Islands has jurisdiction in Admiralty, 
notwithstanding the annexation of these Islands to the United 
States, 

The obligation resting on the master of a vessel at sea to maintain 
order and prevent the commission of crime, will, in a proper case, 
justify his arrest and detention of suspected persons. But the 
master, if a felony has been committed may not punish a pas- 
senger therefor, or one suspected of being accessory thereto. He 
may only confine the same, using no more harshness or force in 
the detention than is reasonably necessary, unti] investigation by 
the proper authorities. 


OPINION OF THE COURT BY JUDD, C.J. 


This is a libel in admiralty, by libellant v. the Steamship 
“City of Columbia.” We have carefully examined he findings 
of fact and rulings of law made by the Circuit Judge of the 
First Circuit Court, from whicl appeals by both’ parties are 
taken, and adopt the same except as herein modified. The 
decision of the Circuit Judge is as follows: 


“The libellant herein (Russel Colegrove) claims the sum of 
fifteen thousand dollars for an alleged malicious and unjusti- 
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fiable arrest and imprisonment of himself by the master on 
board of the American steamship ‘City of Columbia,’ now in 
the port of Honolulu, on the 4th, 5th and 6th days of Septem- 
ber last while said vessel was on the high seas on a voyage from 
Seattle, Washington, to Honolulu, via Hilo, Hawaii, and also 
while in the harbor of Hilo. By way of aggravation it is fur- 
ther averred that the master used unnecessary force upon libel- 
lant in connection with said arrest and imprisonment, and that 
the place of confinement was unfit and improper for such 
purpose. 

“Respondent in his answer admits the arrest and imprison- 
ment, but says the same was reasonable, proper and necessary 
under the circumstances then existing and set up in said an- 
swer, and denies that any unnecessary force was used in effect- 
ing the imprisonment or that the place of confinement was 
unfit or improper for such purpose. 

“Upon the evidence adduced I find the facts to be as follows: 
The steamship ‘City of Columbia,’ under command of Captain 
Milnor, the claimant herein, sailed from Seattle, Washington, 
on August 26th last, for Honolulu via Hilo, having on board 
a large number of first and second class passengers. Among 
the first class passengers were the libellant, his brother, B. H. 
Colegrove, and one Solomon Berliner with his wife and their 
daughter, Rose Berliner. About 6:30 o’clock on the evening 
of the 4th of September, the ship being then on the high seas, 
an altercation arose on deck between Solomon Berliner and B. 
H. Colegrove. After some words, the two clinched and in the 
course of the struggle that ensued B. H. Colegrove dealt Ber- 
liner a blow on the head with an iron belaying pin inflicting 
a very severe wound. One or two of the other passengers in- 
terfered at this stage and separated the combatants; libellant, 
who had not been present, also hurried to the scene and assisted 
in pulling his brother away from Berliner, urging him at the 
same time, ‘For God’s sake, keep quiet and cease fighting,’ or 
words to that effect. In the interests of peace, libellant then 
conducted his brother to the bar room on the lower deck, while 
others, with the ship’s surgeon, remained above to render such 
assistance as was possible to Berliner. A few minutes 
later the Captain entered the bar room where the brothers were, 
handcuffed B. H. Colegrove, conducted him aft along the star- 
board alleyway of the ship to the saloon, thence to the deck above, 
along the same on the port side and down the forccastle com- 
panion way to the entrance to the chain locker and then caused 
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him to be confined in said locker. Returning to the bar room 
either at once or a very short time later, the Captain hand- 
cuffed libellant, who submitted without offering any resistance, 
simply inquiring as to the cause of his arrest, and taking him 
by the same route followed in the case «f his brother, had libel- 
lant also placed in the chain locker, handcuffed. 

“The chain locker is a compartment in the forward part of 
the vessel, under the main deck, used for storing the anchor 
chains when the same are not out, and measures 6 feet 2 inches 
in length, 5 feet 10 inches in width and 8 feet in height from 
floor to ceiling. At the time of the -vents here referred to, 
there was considerable chain in the locker, so that the empty 
space between the top of the chain and the ceiling was only 
about 4 or 5 feet, except in one corner where a space of about 
2 feet by 3 feet was clear from floor to ceiling. The walls of 
this compartment were built of closely joined two-inch boards, 
and the only openings into it were these: a hatchway above, 
12 inches by 24 inches; an aperture on the port side, about 2 
feet by 3 feet; a small opening leading to the oil room below; 
and two small holes, one on each side, through which the chains 
pass out to the anchors and large enough only for such purpose. 
Outside of the second opening here referred to, stood a number 
of bales of hay in such a position as to render the opening of 
but little value for purposes of ventilation. Thus very little 
fresh air could find its way into the chain locker; the ventila- 
tion was very poor, and such air as was within was warm and 
unpleasant; within the locker, it was dark. 

“The two brothers having been put in the locker, an iron 
bar was placed across the small hatchway above in order to 
prevent their escape, and an unarmed guard was stationed near 
this hatechway with instructions to give the brothers all the 
water they needed, to attend to certain other wants of theirs, 
and to report to the Captain if anything else was asked or as 
occasion might otherwise require. 

“About eight or nine o’clock that evening, the brothers asked 
that their coats be removed on account of the great heat in 
the locker. The Captain, upon being informed of the request, 
ordered the first mate to remove the handcuffs so as to enable 
the men to take off their coats, and then to put the handcuffs 
on again. The mate did as ordered as to libellant, but in at- 
tempting to unlock the handcuffs on B. H. Colegrove’s wrists, 
the key was broken. This fact being reported to the Master, 
the’ latter inquired of the first mate if there was any file on 
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board with which the handcuffs could be cut. The mate re- 
plied that there was not, and until arrival at Hilo no further 
attempt was made to remove the handcuffs. Had he been 
able to do so I believe the Captain would have removed the 
handcuffs either at some time during that night or when the 
libellant was taken out of the locker. 

“Libellant and his brother remained in the locker until about 
eight o’clock the followimg morning, when they were taken 
out by order of the Captain and confined in one of the second 
class staterooms. During the night they asked for and obtained 
ice water a number of times, and were taken out once or twice 
to answer a call of nature. About midnight a friend on board, 
brought them blankets to lie on. B. H. Colegrove, being in 
good health suffered no great inconvenience by reason of his 
detention in the locker; libellant, on the other hand, had over- 
worked himself just prior to this voyage and was in somewhat 
nervous and poor state of health, and consequently was unable 
to bear the confinement as well and suffered on account of the 
lack of proper ventilation and of the heat. The degree of 
his suffering has, however, as I believe, been greatly exagger- 
ated by the libellant both in his libel and in the testimony on 
the stand. The averment of permanent injury to health is 
unsupported. by any evidence. 

“When taken out of the locker, libellant was in a semi- 
unconscious condition due to his confinement and had to be 
assisted to the stateroom. The surgeon attended upon him 
and the Captain gave orders that libellant be furnished any- 
thing he might desire in the line of food. It was some time— 
just how long is not clearly shown by the evidence—before 
libellant fully recovered consciousness. The remainder of that’ 
day, Monday, and also on Tuesday until the ship anchored in 
Hilo bay and thereafter for two or three hours until the Amer- 
ican Consul came aboard to conduct an investigation, the two 
brothers were confined in the second class stateroom already 
mentioned. The door of this room was kept closed and a guard 
placed on duty, outside. 

“Whether or not the blinds were kept closed for a part of 
the time as claimed by libellant, my finding is that the room 
was fairly well ventilated and comfortable, and that while con- 
fined therein libellant suffered no discomfort except that which 
was caused by his previous confinement in the chain locker 
and by the fact of his being handcuffed; while there, he was 
regularly furnished with proper food. 
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“Upon arrival at Hilo, on the morning of Tuesday, the 6th 
.of September, the Captain went ashore, and reported to the 
American Consul the occurrences of the voyage. He at the 
same time procured from the chief of police a key with which 
to unlock the handcuffs on the two brothers. In consequence 
of the information received, the Consul went aboard and there 
held an investigation. What the findings of the Consul were, 
the evidence in this case does not show, further than that he 
did not peremptorily order the Captain to release the men. 
During the course of the investigation the handcuffs were re- 
moved, and at the conclusion of the proceedings, libellant and 
his brother were released from custody and thereafter were 
accorded the full privileges of passengers. 

“It is necessary now to consider, on the subject of justifica- 
tion, a few facts occurring prior to the assault on Berliner. From 
the beginning of the voyage, libellant paid marked attentions 
to Rose Berliner, her father and mother apparently consenting 
thereto, and continued to do so until about the third or fourth 
day out when the first trouble between Berliner and libellant 
occurred. Libellant was seated on deck with Rose and her 
mother, when Berliner approached and in the course of a short 
conversation which followed charged by insinuation that libel- 
lant’s intentions towards his daughter were dishonorable. Mrs. 
Berliner took part in the quarrel, against her husband, and 
said in a loud tone, inter alia, that Berliner was not the father 
of Rose, and that she could point ou. to him if he wanted 
her to, the girl’s real father. Libellant seized a chair and was 
about to strike Berliner with it when he was held back by Rose 
and prevented from doing so. Libellant then went to the bar 
room below in order to avoid any further ‘scene on deck, and 
said to his brother, who was there at the time, ‘Berliner has 
insulted me.’ At this moment, Berliner, who had followed 
libellant, appeared. B. H. Colegrove, the possessor, as shown 
by the evidence, of an ungovernable temper, at once arose 
and, referring to the insult offered his brother, slapped or struck 
Berliner in the face. Berliner left and reported to the Captain 
that ‘the two Colegroves’ had struck him and exhibited bruises 
or discolorations in his face. The Captain then went with Ber- 
liner to the bar-room and addressing the two brothers said to 
them, ‘this man says that you two have assaulted him.’ Neither 
of them denied the accusation. Berliner asked libellant to de- 
sist from his attentions to Rose and libellant said he would do 
so. B. H. Colegrove then attempted to make another assault 
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on Berliner, but was seized by the Captain and prevented from 
doing so. Libellant, while his brother was making the attempt, 
called out to him, in the presence of the Captain, to ‘keep quiet’ 
and not ‘to fight any more’ with Berliner, or words to that 
effect. The Captain, having warned the parties that these 
scenes must stop and that he could not permit such unseemly 
conduct on board of his ship, left the room. 

“The Captain had knowledge of the facts with reference to 
the scene on deck above referred to, and was asked by Berliner 
to interfere but declined to do so on the ground that it was 
only a family affair. Both before and after these incidents, the 
last time being about two hours before the assault of the Sun- 
day night, Berliner had on several occasions sought the Captain 
and demanded of him protection against the two Colegroves 
and also against his wife. 

“After the arrest of B. H. Colegrove, but before the arrest 
of libellant, one of the passengers, Lee by name, said to the 
Captain that he should arrest Russel Colegrove too and then 
stated, in substance: ‘Russel Colegrove was sitting back there 
with those two women’ (meaning Mrs. Berliner and her daugh- 
ter); ‘I saw Will Colegrove’ (B. H. Colegrove) ‘come up and 
say something to them.’ Mrs. Berliner said, ‘Yes, give him 
hell.’ The women and Russel Colegrove then walked to the 
stern of the ship, and Will Colegrove went up to Solomon Ber- 
liner and the fight followed.’ 

“For a few moments after the assault on the Sunday evening 
it was thought by the surgeon and by the passengers that Ber- 
liner had been killed, but this was soon found not to be so, and 
the surgeon then announced as his opinion that the wounded 
man could not possibly recover. At this time there was great 
excitement and indignation among the passengers. Some of 
them talked of lynching or hanging the man that did it; three 
or four were heard to say ‘I wouldn’t mind pulling on the rope 
myself,’ while still another or others said ‘the whole lot (mean- 
ing Mrs. Berliner and daughter -~4 the two Colegroves) ‘ought 
to be locked up.’ The threats or murmurings of violence were 
all directed against B. H. Colegrove only; at no time was libel- 
lant in danger of being lynched, for it was generally believed 
among the passengers that he had taken no part in the serious 
assault. 

“About an hour after the assault, the surgeon gave it as his 
opinion that Berliner had ‘a fighting chance’ for life, and it was 
not until the next morning at about eight o’clock that he con- 
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sidered the patient out of danger and so stated. After that 
Berliner seemed to recover rapidly and in the evening of Mon- 
day was already walking about, with a bandage around his head. 

“I find from the evidence that the libellant did not in fact 
instigate or incite the commission of the assault by his brother 
upon Berliner and that he was not guilty of being an accessory 
before the fact to such offense, but I also find that all of the 
difficulties between Berliner and B. H. Colegrove grew out of 
libellant’s conduct with reference tu Rose Berliner. B. H. 
Colegrove had no personal grievance of his own ayainst Ber- 
liner. Under all the circumstances of the case at the time as 
known by and reported to the Captain, I believe that the Cap- 
tain, in order to ensure peace on board and in order to obtain 
for his other passengers that freedom to which they were en- 
titled from such scenes as had marred the pleasure of the voyage 
up to that time, would have been justified in confining libellant 
in his own stateroom, or in the second class stateroom, or in 
any other reasonable and proper place of confinement, and in 
detaining him in such confinement until, at least, arrival in 
Hilo; and even if the Captain had reasonable cause to believe 
that the libellant was guilty of being an accessory before the 
fact to the offense committed, he could go no further than to 
simply confine and detain him pending an investigation by the 
proper authorities, still continuing to treat him as a passenger 
and making the imprisonment no more harsh and using no 
more force than was reasonably necessary for the purpose of 
detention. He could do nothing by way of inflicting punish- 
ment. I am further of the opinion that, bearing in mind these 
limitations upon the master’s authority, the imprisonment of 
libellant in the chain locker was unnecessarily harsh and that 
the placing him in irons was unjustihable. The defense that 
the chain locker was selected as a place of confinement for 
libellant because it was necessary to do so in order to protect 
him from violence at the hands of the other passengers, has not 
been established to my satisfaction. J cannot find upon the 
evidence that the Captain had at the time any reasonable cause 
for believing that the passengers would do or attempt to do any 
violence to the libellant. 

“Whether or not the imprisonment of B. II. Cotegrove, 
handcuffed, in the chain locker was justifiable under the cir- 
cumstances, need not now be decided. 

“A strenuous effort has been made on behalf of the libellant 
to show that the master in his conduct towards libellant was act- 
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uated by ill-will—actual malice—but the evidence does not 
prove this to my satisfaction. I do, hewever, find upon the 
evidence that the Captain, in handeuffing the libellant and in 
confining him in the chain locker, acted with a reckless disre- 
gard of the rights of the libellant. 

“Much testimony was given at the trial and much argument 
made on a number of matters to which I have not here referred. 
Those matters were of value largely, if not entirely, on the 
question of actual malice on the part of the master and of cred- 
ibility of the witnesses. It seems to me that while all of those 
matters have been carefully considered by me, it is not essential 
to refer to them in detail, and that to do so would be to unneces- 
sarily lengthen this decision. 

“Under all the circumstances of this case, I pronounce in 
favor of the libellant for the sum of One Thousand Dollars and 
costs. 

“Decree accordingly.” 


We wish to add that as regards the alleged malice of the 
master against libellant as a foundation for punitive damages 
against the master’s employer, the owners of the steamship, the 
law, if private malice be found, laid down by this Court, is as 
follows: 


“For a wilful and malicious trespass of a servant, not com- 
manded or ratified by the master, but perpetrated to gratify the 
private malice of the servant under mere color of discharging 
the duty which he has undertaken for his master, no action will 
lie against the master. But if the act of the servant was neces- 
sary to accomplish the purpose of his employment, and was 
intended for that purpose, however ill advised or improper, then 
it was implied in the employment and the master is liable, 
though the servant may have executed it wilfully and malicious- 
ly. These rules apply to corporations as to private individuals.” 

Duncan v. Wilder’s Steamship Co. 8 Hawn. 411-414. 

We overrule the plea to the jurisdiction. The question has, 
since the argument in this case, been decided by this Court, 
adversely to the plea, in the matter of the petition of Ah Ho 
and others, page 654, ante. 

Upon the whole case we think the damages assessed by the 
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Circuit Judge were not sufficient. The confinement of the 
libellant in the “chain locker” and continuing him in irons, 
which the evidence shows could easily have been removed, were 
totally unnecessary. 

We fix the damages at ($2,500) Two Thousand Five Hun- 
dred Dollars. 

Kinney, Ballou & McClanahan for libellant. 

F. M. Hatch and E. Caypless for respondent. 


ROSE BERLINER, by her next Friend, Solomon Berliner, v. 
THE STEAMSHIP “CITY OF COLUMBIA,” her Boil- 
ers, Engines, Machinery, Boats, Tackle, Apparel and 
Furniture. 


Susmitrep on Briers, January 28, 1899. Dexcipep 
Marcu 10, 1899. 


Jupp, C.J., Wuitine, J., AnD Circurr JUDGE STANLEY, IN 
PLACE OF FREAR, J., ABSENT. 


A master of a ship confined a passenger in order to preserve discipline 
and good order, the libellant, the daughter of said passenger, in- 
sisted on sharing her mother’s confinement and was put together 
with her mother in a locxer for an hour or less. Held confinement 
voluntarily submitted to is no ground of action for damages against 
the ship. 


OPINION OF THE COURT BY CIRCUIT JUDGE STANLEY. 


This cause comes to this Court on an appeal by the libellant 
from a decree of the Hon. A. Perry, First Judge of the First 
Judicial Circuit, sitting in admiralty, dismissing the libel 
against the “Steamship City of Columbia,” her boilers, engines, 
machinery, boats, tackle, apparel and furniture. 
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The decision upon which the decree was founded reads as 
follows: 

“The libellant herein claims the sum of Five Thousand Dol- 
lars damages resulting to her by reason of an assault and battery 
alleged to have been committed upon her by the master of the 
steamship ‘City of Columbia,’ on the 4th of September last, 
while said ship was on a voyage from Seattle, Washington, to 
Hilo, Hawaii, and also by reason of an alleged false and un- 
warranted arrest and imprisonment of said libellant by said 
master on the 4th, 5th, and 6th days of said month during the 
voyage aforesaid and also while the ship was at anchor in the 
harbor of Hilo. In the libel, it is further averred by way of 
aggravation that at the time of the alleged assault and arrest 
the master used harsh and insulting language to the libellant, 
and that during a part of the time of her imprisonment the door 
of the stateroom in which libellant was confined was kept open 
and that libellant was thereby subjected to indignity and gross 
insult and was deprived of her rights :ad privileges as a pas- 
senger. 

“From the evidence adduced I find the facts as follows: 

“The American steamship ‘City of Columbia,’ on which 
libellant and her father and mother were first cabin passengers, 
left Seattle, Washington, on August 26th last, on a voyage to 
Honolulu via Hilo, bringing freight and a large number of 
first and second cabin passengers. Early in the evening of 
Sunday, the 4th of September, while the ship was on the high 
seas, Solomon Berliner, libellant’s father, was assaulted by one 
B. H. Colegrove, a fellow passenger, with a belaying pin and 
seriously wounded in the head. For a few moments it was 
thought that Berliner was dead; this was soon found not to 
be so, but the ship’s surgeon gave it as his opinion at the time 
that the man could not recover. About an hour after the as- 
sault, the surgeon so far modified his opinion as to sav that 
he thought that Berliner had ‘a fighting chance’ for life, and it 
was not until about eight o’clock the next morning that the 
wounded man was considered to be out of danger. 

“Shortly after the assault, the surgeon while in attendance 
on the patient, advised that absolute rest and freedom from 
disturbance of anv kind was essential to recovery. In conse- 
quence of this, and also for other reasons which need not be now 
stated and the sufficiency of which need not be now considered, 
the master determined to arrest Mrs. Berliner and to nlace her 
In confinement. Approaching the place where, on deck. she 
was seated with her daughter, the libellant, the master ordered 
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the mate to arrest Mrs. Berliner and to take her to a certain 
room or locker on the lower deck to be there confined. As the 
officer started away with the mother, the daughter began to cry 
and told the captain that she wanted to go with her mother; 
the captain at first refused, but finally, the girl insisting that 
that was her desire and that she did not wish to be separated 
from her mother, and the mother herself returning to the scene 
and declaring that her daughter should not be separated from 
her, yielded and permitted her to enter the small room or locker 
in which her mother was confined. There the libellant re- 
mained for an hour, or perhaps less, when she was taken to her 
father, at his request, he at the time still being on deck. After 
being with him a few minutes, she was taken to the stateroom 
of one Harris, her uncle, the latter having expressed a desire 
to speak to her there. She was with her uncle about five min- 
utes, and was then taken to a second class stateroom, where she 
remained, except as below stated, until about ten o’clock the 
next morning. This stateroom was chosen by the captain for 
the libellant in consequence of the surgeon’s direction that her 
wounded father must have absolute rest and quiet, and becanse 
no other vacant stateroom was available. Libellant testifies 
that the door of this room was locked on the outside, but of 
the truth of this I am not satisfied. The captain did not order 
the door locked. A guard was, however, stationed outside of 
the door, with instructions to call the stewardess whenever re- 
quested to do so by the libellant and to attend generally to any 
other requests made by her. 

“At about eleven o’clock that night, or perhaps earlier, 
libellant again visited her father, at his request, on this occasion 
in his stateroom, remaining with him for about fifteen or twenty 
minutes. During this visit, upon the urgent request of Mr. 
Berliner, his wife was allowed to come to his room, and she 
was not thereafter separated from him. 

“Returning to the second class stateroom, libellant asked the 
mate to bring her a certain book and a pack of cards. The 
cards were brought, but not the book, for some reason or other. 
About midnight libellant went to sleep and did not awake until 
shortly before ten o’clock in the morning. That the room was 
well ventilated and not uncon:fortable, this fact of itself attests. 
At about ten o’clock, she went to her father’s room and re- 
mained there until Hilo was reached on the following morning. 
A guard was stationed outside of the door of Mr. Berliner’s 
room, with instructions to keep the door open to have My. Ber- 
liner constantly in view and not to permit him to be disturbed. 
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Libellant was at liberty to haye her meals at table with the 
other passengers, but under the circumstances she preferred 
to remain in her room and to have her meals brought there, and 
this was accordingly done. She herself testified that in regard 
to meals, she had no cause for complaint. 

“To summarize thus far, then, my finding is that the libellant 
was not at any time imprisoned in any one of the three rooms 
referred to—certainly not in the small locker, because she went 
there of her own free will; not in her father’s stateroom, be- 
cause while there she was at liberty to do as she pleased except 
to disturb or interfere with her father; and uot in the second 
class stateroom because the only limitations there placed upon 
her were that she should occupy for the night that room instead 
of her own stateroom and that she should not visit her father 
except with the captain’s permission. These restrictions to her 
liberty were proper and justifiable under the circumstances and 
cannot constitute a cause of action. 

“With reference to the alleged interference with libellant’s 
liberty while the ship was in the harbor of Hilo, the facts 
are that all of the passengers with the exception of a few report- 
ers and two or three residents of Hilo well known on shore, 
were detained on board for two or three hours pending the 
making of a report by the captain to the Customs officers of the 
port, and that there was no discrimination against libellant. 
When finally the other passengers were allowed to land, libel- 
lant also was allowed to and did go ashore. 

“The averments of an assault upon libellant, and of the use 
of harsh and insulting language to her, by the captain, are 
shown by the evidence to be unfounded. 

“Libellant’s claim is, in my opinion, entirely without merit. 
The libel is dismissed and the attachment issued herein is dis- 
solved. 

“Decree accordingly.” 


While recognizing the correctness of the general principles 
of law as to treatment of passengers cited by appellant’s counsel, 
upon a review of all the evidence we adopt the findings of fact 
made and the conclusions deduced therefrom by the trial court, 
as we are of opinion that the evidence fully justifies those find- 
ings and conclusions. In short, we find that the original con- 
finement of the libellant in the small locker was made at her 
own request; that the further limitations placed upon her liberty 
were justifiable under the circumstances, and that the averments 
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by the libellant of an assault upon her and the use’ of insulting 
and abusive language to her by the captain were not supported 
by the evidence. 

The appeal is accordingly dismissed and the decree of the 
trial judge sustained. 

G. A. Davis for libellant. 

R. M. Hatch and E. Caypless for respondent. 


G. M. MAALO v. S. T. KATAPA. 
Exceptions FROM Crrcvit Court, Szconp Circuit. 


Supsarrep on Briers, January 23, 1899. Dercrpep 
Maron 10, 1899. 


Jupp, C.J., Wurrine, J., anp L. A. Dioxey, Ese., or tHe Bar, 
IN PLAGE OF FREAR, J., ABSENT. 


- 


A decision by a Circuit Court, jury waived, not being in writing is void. 


OPINION OF THE COURT BY L. A. DIOKEY, ESQ. 


This case was tried before the Circuit Court of the Second 
Circuit, jury waived, at the June Term, A. D. 1898. 

Sec. 1138 Civil Code (Sec. 1253 Civil Laws) provides that 
“In such case the Court shall hear and decide the cause, both 
as to the facts and the law, and its decision shall be rendered in 
writing.” In this case there was no written decision as required 
by the statute but it appears from the bill of exceptions that 
an oral decision was made to which exception was taken. Such 
oral decision is void as it does not comply with the statute supra, 
and there was accordingly no final decision to which exceptions 
might have been taken. 


45 
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The only other exception in this case is one to a ruling of the 
trial judge overruling defendant’s motion for a non-suit. Since 
it is always possible that a final judgment be rendered in favor 
of a defendant though a motion for non-suit be denied, it is 
unnecessary and inexpedient that this Court consider such an 
exception before the close of the case in the lower court. 

This case is ordered remanded to the Circuit Court of the 
Second Circuit, in order that it may render a decision in writing 
on the facts and the law in accordance with Sec. 1138 of the 
Civil Code, without prejudice to the right of either plaintiff or 
defendant to take proper exceptions to such decision when 
rendered. 

J. M. Kaneakua for plaintiff. 

W. A. Henshall, Chas. Creighton and A. N. Kepoikai for 
defendant. 


J. H. SCHNACK v. MINNA CREMMER. 
Excerrioxs From Circurr Court, Firsr Crrcurr. 
SUBMITTED DECEMBER 27, 1898. Decipep Maron 17, 1899. 


Jupp, C.J., WHITING, J., AND CIRCUIT JUDGE STANLEY, IN PLACE 
OF FREAR, J., ABSENT. 


The burden is on the plaintiff to prove, by a preponderance of evidence, 
a promise sufficient to revive a debt barred by the statute of limi- 
tations. Part payment is only prima facie evidence and may be 
rebutted by other evidence and by the circumstances under which 
it is made. 


OPINION OF THE COURT BY WHITING, J. 


This was an action of assumpsit for goods sold and delivered. 
The last purchase was made on May 2, 1891. Since then the 
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defendant has made part payment in four installments, the last 
three of which were made within twenty-five months of the 
filing of this action in the District Court. The defendant 
pleaded the general issue and also the statute of limitations. 
The action was commenced in the District Court, July 1, 1898, 
and the statute of limitations had run unless part payments 
made took the claim out of the statute. A small balance is 
claimed by the plaintiff. 

The case went on appeal to the Circuit Court, where the 
Court decided for the defendant, saying, “on the question of 
whether or not there has been a new promise on the part cf the 
defendant within the statutory period to pay the amount claimed 
such as would take the case out of the statute of limitations, 
there is evidence on both sides. It is not shown by a pre- 
ponderance of evidence that such new promise was made by the 
defendant.” 

The plaintiff’s exceptions are that the decision is contrary 
to the law and the evidence, and also to the overruling of a 
motion for a new trial on the same grounds. 

The question is whether the plaintiff has proved a new prom- 
ise such as will take the claim out of the statute of limitations. 
We held in Ah Lo v. Tai Lung, 9 Haw. 273, that “an 
acknowledgment or new promise may be inferred from the fact 
of part payment of a contract within six years. Part payment 
is only prima facie evidence and may be rebutted by other 
evidence and by the cireumstances under which it is made. 
The Court cannot imply a promise from the mere fact of part 
payment as an inference of law. It must be left to the jury.” 

“To take a debt out of the statute of limitations by reason 
of an acknowledgment or new promise, it is necessary that 
there should be an unqualified acknowledgment, not only that 
the debt was just but that it continues due at the time of the 
acknowledgment, so that a promise to pay can fairly be implied. 
Weston v. Hodgkins, 136 Mass. 326. 

The burden is on the plaintiff to prove, by a preponderance 
of evidence, a promise sufficient to revive the debt. Mellis v. 
Kunuiakea, 9 Haw. 41. 
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A careful examination of the evidence has satisfied us that 
it was sufficient to support the decision of the Circuit Court 
(jury waived) that the plaintiff had failed to prove by a pre- 
ponderance of evidence, a new promise to pay. The evidence 
is conflicting. The plaintiff says defendant promised to pay, 
which defendant denies. Again the amount of the balance and 
also amount of payment is disputed. 


The last payment is claimed by plaintiff as $10 of which he 
devoted $5 to a different claim he had against defendant, but 
did not inform defendant of it at the time. Defendant says 
she paid $15 and he did not give her any receipt. At the time 
of this payment, the plaintiff says defendant said nothing; the 
defendant made payments to Hopp (the assignor of bill to 
Schnack) without reservation; but when Schnack presented the 
bill, she said “I don’t owe it and I don’t pay that.” Again on 
the payment of the $15 to Schnack, “I handed him $15 and 
says that it is on Hopp’s bill; don’t come to me for any more.” 
Defendant denies any new promises to pay. There is a large 
amount of testimony, relating to the part payments and prom- 
ises to pay, but it is uncertain and indefinite on the part of 
the plaintiff and contradicted by the defendant. 

It is also submitted by the plaintiff that this is a mutual 
account and that the statute runs only from the date of the 
last payment. The goods were all sold in 1891 to defendant 
and thereafter cash payments were made by her in reduction 
of the account. She had no account against plaintiff upon which 
she had a right of action. There was no mutuality in the 
account. Parker v. Schwartz, 186 Mass. 31. 

Exceptions are overruled. 


J. T. DeBolt for plaintiff. 
Robertson & Wilder for defendant. 


SMITH et al. v. S. S. CITY OF COLUMBIA. 709 


W. J. SMITH et al. v. STEAMSHIP “CITY OF 
COLUMBIA.” 


IN THE MATTER OF THE CONFIRMATION OF 
THE SALE OF THE STEAMSHIP “CITY OF 
COLUMBIA.” 


APPEAL FROM Crrourr Juper, First Crecocir. 


Supmrrrep Maron 17, 1899. Decwep Maron 21, 1899. 


Jupp, C.J., Wurrie, J., AND CIRCUIT JUDGE STANLEY, IN PLACE 
or FREAR, J., ABSENT. 


Tha practice of courts of chancery and admiralty requires that the sale 
ordered be confirmed before the purchaser has a right to the 
property. 

A successful bidder at a judicial sale has a right to be heard in the 
matter of the confirmation thereof. 


A judicial gale, if regular, will be confirmed unless the price obtained 
is so grossly inadequate to the value of the res as to shock the 
conscience of the court and afford presumptive evidence of fraud. 


OPINION OF THE COURT BY JUDD, C.J. 


The steamship City of Columbia was sold at auction by the 
marshal under an order of sale of the court to satisfy a claim 
for wages by the officers and men amounting to $14,000. The 
last and best bid for her was $1,500 by one Henry L. Evans 
and the vessel was knocked down to him. Before the marshal 
made return the libellants protested against the confirmation of 
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the sale, saying that the successful bid was grossly inadequate, 
and that the vessel’s value is much more. Various affidavits 
were presented showing that certain parties were willing upon 
a re-sale to make opening bids of $3,000 respectively. The 
Circuit Judge declined to confirm the sale and ordered a re- 
sale. His jurisdictior. to do so was contested by the successful 
bidder, claiming that the sale was good and passed the title to 
the purchaser without confirmation. We think this contention 
is unsound. It was a judicial sale and required confirmation 
not only as regards the question of expenses and costs and 
distribution of the assets, but whether the sale was fair and 
properly conducted. Upon confirmation a judicial sale in ad- 
miralty is subject to such objections as might be made to it 
if it was in equity. Without quoting much from the authori- 
ties, we take the law as laid down by U. S. District Judge 
Brown in “The New Hampshire” Fed. Cases, No. 10,160. 
The judge, (now a justice of the Supreme Court of the United 
States) says: “The practice of courts of chancery and admiralty 
requires that the sale be confirmed before the purchaser has a 
right to the property. Confirmation is said to be the judicial 
sanction of the court. Until then the bargain is incomplete.” 

We make no question that a successful bidder at such sales 
should be heard in the matter of the confirmation thereof, 
though not to be made a “party” in the original cause. 

The action of the judge in ordering a re-sale was appealed 
to this Court. The amount of the sale to Evans would not 
cover the marshal’s expenses and costs incurred in the case of 
the vessel and of course would realize nothing to the libellants 
who are seamen and wards of the court, and we were therefore 
anxious to look into the matter closely in order to afford them 
some relief, if possible. There is but little doubt that the gen- 
eral rule governing the confirmation of a judicial sale is that the 
sale, if regular, will be confirmed unless the price obtained is 
so grossly inadequate to the value of the property sold as to 
shock the conscience of the court and be presumptive evidence 
of fraud. We find that there was no irregularity in the sale 
and the only ground upon which the sale is attacked is that of 
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gross inadequacy. Upon the evidence we are satisfied that the 
expense of repairing the vessel so as to make her seaworthy 
and capable of being insured would be too great to afford any 
reasonable expectation that a purchaser in the Honolulu mar- 
ket would undertake the enterprise. The official’ board of sur- 
vey agrees that the repairs to the hull and other incidentals in 
order to fit her for a voyage from Honolulu to San Francisco 
merely, would cost in the neighborhood of $10,000 and that 
then further repairs and a general overhauling would be re- 
quired. They found the port water-way broken right across 
amidships; indications of very severe straining in the engine 
room; and a leak in the vicinity of the sleeve or in the sleeve 
itself, the vessel making while in port 14 inches of water per 
hour. She is hogged on the port side which indicates structural 
weakness and possibly injury to her keel which can only be 
ascertained upon dry-docking. The report specifies the necessity 
of other repairs. On her last intended voyage from Honolulu 
to Seattle she was obliged to put back and arrived at the port 
of Hilo in November, 1898, disabled and badly leaking. An 
official survey was ordered by the U. S. Consular Agent at Hilo 
and the board found the condition of the vessel unseaworthy 
and unfit even to leave Hilo without repairs, being practically 
broken backed and unfit for sea; and in their opinion the cost 
of repairing and getting her ready for sea even in a port where 
facilities were good would amount to more than the repaired 
value of the ship. They therefore recommended that she be 
condemned. The consensus of the opinions of the shipmasters 
and mechanics who testified is, that she would not be worth the 
expense of permanent repairs. 

Estimated values of articles on board of the vessel easily 
capable of removal were adduced, but in this very limited mar- 
ket whether they would realize their just value would depend 
on whether any particular purchaser had in mind any special 
use to which they could be devoted, as for instance, the sails 
would not find a ready market unless they were of the style and 
size suited to vessels coming in or going out this port. The 
marine engine might be worth considerably more, if immediate 
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use could be made of it as an engine, than if broken up and 
sold as scrap iron. The detailed estimates of the value of the 
materials taken from the ship if broken up would have to be 
reduced by the cost of the labor expended in removing them, 
estimated by some at 50% of the obtainable value, and by 
others regarded as being so great as to afford no profit. It may 
be that the purchaser in question might recover the amount of 
his purchase money by a sale of the boats, sails, anchors, dynamo 
and coal, and other articles easily removable, but how much, if 
any, profit could be realized from a sale of such articles as could 
only be removed by breaking up the vessel, is purely a matter 
of conjecture. 

We feel obliged, in view of the evidence adduced, to hold 
that the value that the vessel would produce to the purchaser 
is not so grossly inadequate as to authorize a re-sale, and there- 
fore remit the cause to the Circuit Judge below with direc- 
tions to confirm the sale. 

G. A. Davis, L. A. Dickey and A. L. C. Atkinson for the 
purchaser, H. L. Evans. 

Kinney, Ballou & McClanahan for libellants. 
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E. ©. HOBRON v. HIKAALANI HOBRON. 
HIKAALANI HOBRON r. E. C. HOBRON. 
Exceptions From Orrcurr Court, First Crecurr. 


SUBMITTED DECEMBER 23, 24 ann 27, 1898. DECIDED 
Marcon 22, 1899. 


Jupp, C.J., Wairine, J., AND CIRCUIT JUDGE STANLEY, IN PLACE 


OF FREAR, J., ABSENT. 


(1) A court, in trying a libel of divorce on the ground of leprosy of 
the libellee, must be satisfied that the libellee has contracted the 
disease known as Chinese leprosy and is incapable of cure, and it is 
mot sufficient that the evidence ought to satisfy an ordinary and 
reasonable man. 

(2) Where a libel for divorce charges the libellee with adultery, it 
must be shown that the libel was filed within one year from the 
discovery of the illicit intercourse. 

(3) Where the proofs show by the admission of the Hbellant that she 
was aware of the adulterous intercourse of her husband for several 
years prior to the filing of her sibel, the decree should be refused 
and the statute admits of no discretion in the court. 


OPINION OF THE COURT BY JUDD, C.J. 


The libellant in the first above case brought a libel for 
divorce against his wife, Hikaalani Hobron, alleging as the 
only ground of divorce that the libellee, his wife, has contracted 
the disease known as Chinese leprosy, and is incapable of cure. 
The case went to trial on that issue. Our statute referring to 


714 MARCH, 1899. 


divorce has been in force for many years, and it declares that 
a divorce from the bonds of matrimony shall be granted “when 
it is shown to the satisfaction of the court that either party has 
contracted the disease known as Chinese leprosy and is inca- 
pable of cure.” The Circuit Judge refused the divorce because, 
upon the evidence, he could not say that it had been proven 
to his satisfaction that Mrs. Hobron has contracted the disease 
known as Chinese leprosy. Libellant’s counsel contends that 
the word “satisfaction” as used in the statute means that the 
evidence must be such as would satisfy an ordinary or reason- 
able man, and if the physicians who had examined the libellee 
are credible and if they state thai she has leprosy and is in- 
capable of cure, it ought, in law, to satisfy the Circuit Judge. 
Several physicians say that she has leprosy. She had been 
removed as a suspect in 1893 to the leper settlement on Molo- 
kai and was brought down to the receiving station at Kalihi 
in November, 1897. Five physicians signed a certificate de- 
claring that she was a leper. Two physicians had contrary 
views. One says that she had no signs of leprosy upon her and 
was perfectly clean with the exception of some spots upon her 
neck which resembled some other affliction as much as they 
did leprosy, and he could not undertake to swear that she had 
leprosy. Another physician says that a piece of the libellee’s 
skin taken from her body and subjected to a microscopic test 
did not indicate the presence of leprosy. 

Counsel for the libellant stated in court that he was surprised 
at the improvement of the appearance of the libellee hetween 
the time when she was suspected to have leprosy and went to 
Molokai and the time when he saw her again at the more thor- 
ougl. examination made in 1897, and it was admitted that the 
only appearance of suspected leprosy was the spots on her neck 
referred to above. 

The judge also saw her, and we cannot say that his decision 
that he is not satisfied that she had contracted the disease and 
is incapable of cure, is erroneous. 

We therefore sustain his decree dismissing the libel and over- 
rule the exceptions. The above libel was filed in July, 1897. 
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In the second case we find that in December, 1897, Mrs. 
Hikaalani Hobron filed a libel praying for divorce, alleging as 
a ground that the libellee, E. C. Hobron, committed adultery 
“within the year last past, and is now and has been for several 
years past living in open adultery, and has had issue of such 
adulterous relations.” 

This cross libel, together with the libel above considered 
were heard together and various objections were made during 
the progress of the trial, but we find it necessary to consider 
only one of them. The statute forbids the granting of a divorce 
for the cause of adultery, among other grounds, where “the 
libel was not filed within one year after the discovery by the 
libellant of the offense charged.” (Section 1935, Civil Laws.) 

The adultery of the libellee, E. C. Hobron, was abundantly 
proved. In her testimony libellant says: 


“T have heard that my husband was living with this woman, 
vote tee , for a long time. I heard of it about five months 
after I was sent to Molokai (1893). I have heard of it contin- 
uously since; everybody knew it on Molokai. The lunas would 
tell me and everybody was speaking about it.” 

Q. “Did you ever write to him on the subject?” 

A. “I wrote to him about it, and he wrote back to me and 
said she was a cook, and afterwards I saw that she had been 
divorced from her husband, and then I made up my mind that 
she was his woman,” (mistress) Hawaiian “wahine.” 


Her libel for divorce merely says that her husband has com- 
mitted adultery “within the year last past,” ete. The statute 
says that the decree of divorce cannot be granted if it is not 
filed within one year after the discovery by the libellant of the 
libellee’s adultery. 

Libellant says she knew of this offense of her husband during 
several years before the filing of her libel. Her counsel say 
that her knowledge was not positive but merely by rumor or 
hearsay. It satisfied her, however, that the allegation that he 
was living in adultery, was true. She should have filed her 
libel within one year after being so satisfied. This limitation 
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is statutory and cannot be avoided bv proof of adultery subse- 
quent to the libellant’s discovery if it continues to the date of 
the libel. Counsel seem to have forgotten that mere “adultery 
within one year” is not sufficient. The libel must be filed within 
one year from the discovery. Such was the view of Chancellor 
Wallworth in Valleau v. Valleau, 6 Paige, 211. The statute 
of New York is very similar to ours with the exception that the 
time within which a bill of divorce for adultery may be filed 
determines after the expiration of five years. The Chancellor 
says: 

“The right to file a bill for a divorce for such adultery will 
be barred after the expiration of five years, although such co- 
habitation or adulterous intercourse is continued down to the 
time of the commencement of the suit, and where such contin- 
ued adultery is open and notorious, the complainant must also 
satisfy the court that by reason of his absence from the country 
or otherwise he was not aware of the fact of such continued 
cohabitation and adultery until within five years from the time 
of the commencement of the suit.” 


The State of Wisconsin adopted the New York statute on 
divorce substantially, and in Dutcher v. Dutcher, 39 Wis. 651, 
the court sustained the view of the New York Court in Valleau 
v. Valleau, supra. 

We hold that the statute operates absolutely and leaves no 
discretion in the court. 

2 Bishop on Marriage and Divorce, Sec. 107. 

The exceptions are sustained. The Circuit Judge who heard 
this case should have denied the divorce, and the cause is re- 
manded to the Circuit Court with directions to dismiss the libel. 

Any consideration, then, of the question of the legality of 
the judge’s mode of awarding alimony or of the amount awarded 
becomes unnecessary to discuss. 

C. Brown for E. C. Hobron. 

J. A. Magoon and R. D. Silliman for Hikaalani Hobron. 
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JAS. A. KING, Minister of the Interior of the Republic ot 
Hawaii, on behalf of the Republic of Hawaii v. OAHU 
RAILWAY & LAND COMPANY, a domestic cor- 
poration. 


APPEAL From Cracurr Jupex, First Crrourr. 


Susmrrren January 9, 10, anD 11, 1899. Dxomerp 
Maron 23, 1899. 


Jupp, C.J., Wurrine, J., anp Crrcurr JUDGE PERRY, IN PLAGE 
or FREAR, J., DISQUALIFIED. 


A certificate of approval by the Cabinet, in accordance with the statutes, 
of the location of the Oahu Railway & Land Company does not carry 
with it the right to condemn Jand under navigable waters of the 
harbor of Honolulu and a right of way ver the harbor, where the 
contemporaneous correspondence between the parties and a con- 
temporaneous lease between them plainly imdicate that the gov- 
ernment had a contrary intention, even though the location ap- 
proved covers land under navigable waters. 


The State has the possession and control of the navigable waters of the 
said harbor and is a trustee thereof for the public and cannot 
absolutely alienate euch interest. 


OPINION OF THE COURT BY JUDD, C.J. 


This is a bill in equity for an injunction, as follows: 


To the Honorable A. Perry, First Judge of the Circuit Court 
aforesaid: 

The undersigned, James A. King, Minister of the Interior of 

the Republic of Hawaii, acting in his official capacity for and 

on behalf of the Government of the Republic of Hawaii, plain- 
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tiff herein, complaining of the Oahu Railway & Land Company, 
Limited, a corporation created under and existing by virtue of 
the laws of the Republic of Hawaii ana doing business on the 
Island of Oahu, defendant herein, says: 


I. 


That the Republic of Hawaii is seized in fee simple of all those 
premises situate in and adjacent to IIonolulu harbor, Island 
of Oaliu, and bounded and described as follows (the metes and 
bounds are identical with those given in the lease hereinafter 
set out). 


II. 


That on the 15th day of March, A. D. 1890, Lorrin A. Thurs- 
ton, Minister of the Interior of the then Hawaiian Kingdom, 
acting for and on behalf of the Hawaiian Government, leased 
to the defendant herein the above described premises together 
with adjacent premises more particularly described in said lease, 
a copy of which is attached hereto and inade a part hereof and 
marked “Exhibit A.” 

That under said lease the Governmei.t has the right to take 
possession of the land demised, or any part thereof, together 
with the improvements on the same or on any portion, which 
may be so taken, at any time after giving ninety days’ notice 
so to do and the sayment or tender to the company of the value 
of such improvements. 

That the Government of the Republic of Hawaii desire to 
and are about to take over the property demised as aforesaid 
for the purpose of establishing Government wharves, and in 
furtherance of such desire and intention, on the 27th day of 
September, A. D. 1897, it, by James A. King, Minister of the 
Interior, notified the defendant of its intention to take possession 
at the end of ninety davs from that date of the premises demised 
as aforesaid, together with all the improvements on the same, 
not, however, including the coal hoisting plant, and estimating 
the value of snch improvements at $16,560.00, and further no- 
tified the defendant that at the end of said ninety days it would 
tender and pay said sum. or in lieu thereof such sum as should 
be agreed upon, or in default of agreement such sum as shall be 
named by a board of arbitrators according to the provisions of 
the said lease. 
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Int. 


That the premises described by metes and hounds as aforesaid 
are below low water mark and that the tide ebbs and flows over 
the same. 

Iv. 


That the land and waters of the harbor of Honolulu and rights 
appurtenant thereto are the property of the Republic of Hawaii. 


V. 


That the wharfage and dock facilities of the harbor of Hono- 
lulu are inadequate to meet the requirements of shipping, com- 
merce and trade. 


vi. 


That the Hawaiian Government is proceeding with extensive 
wharf improvements in the harbor of Honolulu and is taking 
under the powers vested in it by law, all property facing on said 
harbor suitable for wharf purposes for the purpose of erecting 
and maintaining public wharves, and that the property above 
described is necessary for such purposes. 


vil. 


That the defendant herein has served notice upon the plaintiff 
of its intention to take and appropriate the property hereinabove 
particularly described, together with the perpetual right for it, 
its successors and assigns, to make, and if necessary to maintain 
and use the right of way by water for vessels and all other water 
craft of any draught, whatsoever, over and upon all land and 
water (the same being owned by the Republic of Hawaii) be- 
tween the land above described and deep water in Honolulu 
harbor and every part thereof, and the right for it, its successors 
and assigns, to sail, haul and otherwise transport vessels and all 
other water crafts of whatsoever draught across and over the 
said right of way and every portion thereof, a copy of which 
notice is hereto attached and made a part hereof and marked 
“Exhibit B.” 

That said land and right of way proposed to be appropriated 
by the defendant are being used for public purposes, to wit: 
for the sailing, navigation and anchorage of vessels. 

That the use to which said property is being put at the present 
time and the use which the same is about to be put to is a more 
necessary public use than that for which it is sought to be appro- 
priated by the defendant. 

That the Government of the Republic of Hawaii is authorized 
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and empowered by law not only to take all real estate belonging 
to any person or persons or corporations, together with all 
structures and improvements thereon, franchises or appurte- 
nances thereunto belonging and all property appropriated to 
some public use where it appears that the use to which said 
property is sought to be put is a more necessary public use than 
that to which it has already been appropriated, but to retain all 
property vested in it which is being used for public purposes and 
which is intended to be used for said purposes. 

That the proposed action on the part of the defendant is with- 
out authority or justification by law, and if permitted to pro- 
ceed, will work irreparable injury to the Government of the 
Republic of Hawaii, and to the public rights and interests in 
navigation, shipping and wharfage, as above set forth, and is 
contrary to the sovereign rights of the Republic of Hawaii in 
the ownership of its property. 

Wherefore your petitioner prays that the said Oahu Railway 
& Land Company, Limited, may be enjoined by the mandate of 
this Honorable Court to desist and refiain from proceeding as 
aforesaid, and that a writ of injunction issue prohibiting the 
defendant, its attorneys, servants and agents, from going on with 
the proceedings to condemn said property as aforesaid, and from 
entering upon, taking possession of or in any wise interfering 
with the rights of the Hawaiian Government in the premises 
aforesaid, or exercising on its part any rights of ownership, and 
for such other and further relief as to the court seems meet. 


After injunction issued by Judge Stanley, on motion of plain- 
tiff, and modification of same, injunction by defendant, demurrer, 
answer and decision dismissing the bill, such decision being sub- 
mitted to by plaintiff, plaintiff took a general appeal to this Court. 
We do not, in view of the general appeal, deem it necessary to 
enlarge upon in detail the above steps taken in the case. 

The exact question before us is whether the plaintiff has a 
right to a perpetual injunction to prevent the defendant com- 
pany from condemning, under its alleged right to exercise emi 
nent domain, the property in question. This property is ad- 
mitted to be that of the Government of Hawaii and it is the 
land described under navigable water of the harbor of Honolulu. 
Whether it can be taken by the defendant company depends 
upon several considerations. If the property in question is not 
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subject to the defendant’s right of condemnation the injunction 
was properly issued and should be made perpetual. This was 
the view of this Court in Haw. Com. & Sugar Co. v. Kahului 
R. R. Co., page 479, ante. 


In order to ascertain whether the property in question is sub- 
ject to defendant’s condemnation proceedings, we must first con- 
sider the nature of the property. That the harbors and channel: 
of this country are government property and that such property 
as well as harbor improvements, construction and repair of public 
wharves, &c., are under the care and supervision of the Minister 
of the Interior is evidenced by Secs. 160, 162, 166, 167, 169, 
506 and 507 of the Civil Laws of 1897. 

It is not denied that the defendant company is under the gen- 
eral Railroad Act of 1878, and has a contract with the Minister 
of Interior, and has the right to condemn property for public use 
of the railroad. It holds as the agent of the state the delegated 
right to exercise eminent domain. 


Judge Cooley defines Eminent Domain to be “the rightful 
authority which exists in every sovereignty to control and regu- 
late those rights of a public nature which pertain to its citizens 
in common, and to appropriate and control individual property 
for the public benefit,” &c. Cooley, Const. Lim., Sec. 524, 2d 
Ed. This author also says that some of those are complete 
without any action on the part of the state; as is the case with 
the rights of navigation in its seas, laxes and public rivers, and 
no specific legislative authority is required in order that the 
government may use public property for public use, and there 
is no judicial control over the fact or manner of such use. 

We wish to distinguish if possible between the right of the 
defendant company to exercise eminent domain over property 
of individuals and property of the state itself. The bill alleges 
that the “land and right of way proposed to be appropriated by 
the defendant are being used for public purposes, to wit, for 
the sailing, navigation and anchorage of vessels,” and that the 
use to which the property is now being put and the use to which 
it is about to be put is a “more necessary public use than that 
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which it is sought to be appropriated by the defendant.” The 
defendant denied this and was allowed by the court below under 
plaintiff’s objection, to adduce evidence tending to show that 
defendant had better plans for harbor improvement and dock 
facilities and that plaintiff had none. We think that the court 
made the mistake in considering that the question here was one 
of “public use” against another public use and that the asser- 
tion of the plaintiff’s public use as superior to defendant’s was 
a traversable fact. The evidence on this point was improperly 
admitted and we have rot considered it. 

It is broadly stated by Randolph (Eminent Domain, Sec. 57) 
that the property of the state is not subject to the right of 
eminent domain, because it is already held for such uses as 
the state may designate. Now the right of the defendant com- 
pany to condemn private property for public use exists only 
because this right has been delegated to it by the state, through 
its legislature. The defendant exercises this authority only as 
the state’s agent and in pursuance of the state eminent domain. 
The defendant cannot exercise this right against the very 
authority that transferred it to defendant, except by its express 
consent. On principle, the defendant has no authority to con- 
demn property already subject to public uses. The doctrine 
that land of the state held for sale or settlement may be taken 
for railroad purposes but not such land as is already appropriated 
for special uses of the government, seems to be sustained by 
text writers and many adjudged cases. Elliot, R. R. Sec. 765; 
Randolph Em. Dom., Sees. 50-51; U. S. v. Chicago, 7 How. 82. 

In this case the court said, “It is not questioned that land 
within a state purchased by the United States as a mere proprie- 
tor, and not reserved or appropriated to any special purpose, may 
be liable to condemnation for streets or highways like the land 
of other proprietors, under the rights of eminent domain.” In 
order to authorize such condemnation, the court say that “it 
must be for a puklic object, clearly superior or paramount, or 
to which preference is expressly given by law or the constitu- 
tion,” and the court enjoined the opening of streets in Chicago 
through land appropriated by the Federal Government for 
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“Fort Dearborn,” and the court say further that “it is our duty 
to support the general government in the exercise of all which 
is plainly granted to it and is necessary for the efficient discharge 
of the great powers intrusted to it by the people and the state.” 

The case before us does not raise the question whether the 
public lands of the government held for rental, sale or settlement 
can be condemned by the defendant. in the exercise of eminent 
domain, and we neec not further discuss it. We are limited 
to the exact question whether the land under the navigable waters 
of the harbor of Honolulu can be so condemned. 

We find much light upon this question from the case of the 
Illinois Central R. R. v. Illinois, 146 U. S. 387, decided in 
1892. The rights of the State of Illinois, the City of Chicago 
and of the Illinois Central R. R. in the harbor of Chicago were 
discussed and the question was “whether the legislature was 
competent to deprive the state (by grant to the railroad) of its 
ownership of the submerged lands of the harbor of Chicago, 
and of the subsequent control of its waters or, in other words, 
whether the railroad corporation can hold the lands and control 
the waters by the grant against any future exercise of power 
over them by the state.” We quote from the decision as follows: 


“That the state holds the title to the lands under the navigable 
waters of Lake Michigan, within its limits, in the same manner 
that the state holds title to soils under tide water, by the com- 
mon law, we have already shown, and that title necessarily car- 
ries with it control over the waters above them whenever the 
lands are subjected to use. But it is a title different in character 
from that which the state holds in lands intended for sale. It is 
different from the title which the United States hold in the 
public lands which are open to preemption and sale. It is a 
title held in trust for the people of the state that they may enjoy 
the navigation of the waters, carry on commerce over them, and 
have liberty of fishing therein freed from the obstruction or in- 
terference of private parties. The interest of the people in the 
navigation of the waters and in commerce over them may be 
improved in many instances by the erection of wharves, docks 
and piers therein, for which purpose the state may grant parcels 
of the submerged lands; and, so long as their disposition is 
made for such purpose, no valid objections can be made to the 
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grants. It is grants of parcels of iands under navigable waters, 
that may afford foundation for wharves, piers, docks and other 
structures in aid of commerce, and grants of parcels which, being 
occupied, do not substantially impair the public interest in the 
lands and waters remaining, that are chiefly considered and sus- 
tained in the adjudged cases as a valid exercise of legislative 
power consistently with the trust to the public upon which such 
lends are held by the state. But that is a very different doctrine 
from the one which would sanction the abdication of the general 
control of the state over lands under the navigable waters of 
an entire harbor or bay, or of a sea or lake. Such abdication 
is not consistent with the exercise of that trust which requires 
the government of the state to preserve such waters for the use 
of the public. The trust devolving upon the state for the public, 
and which can only be discharged by the management and con- 
trol of property in which the public has an interest, cannot be 
relinquished by a transfer of the property. The control of the 
state for the purposes of the trust can never be lost, except as to 
such parcels as are used in promoting the interests of the public 
therein, or can be disposed of without any substantial impair- 
ment of the public interest in the lands and waters remaining. 

“A grant of all the lands under the navigable waters of a 
state has never been adjudged to be within the legislative power; 
and any attempted grant of the kind would be held, if not 
absolutely void on its face, as subject to revocation. The state 
can no more abdicate its trust over property in which the whole 
people are interested, like navigable waters and soils under them, 
so as to leave them entirely under the use and control of private 
parties, except in the instance of parcels mentioned for the im- 
provement of the navigation and use of the waters, or when 
parcels can be disposed of without impairment of the public 
interest in what remains, than it can abdicate its police powers 
in the administration of government and the preservation of 
the peace. In the administration of government the use of such 
powers may for a limited period be delegated to a municipality 
or other body, but there always remains with the state the right 
to revoke those powers and exercise them in a more direct man- 
ner, and one more conformable to its wishes. So with trusts 
connected with public property, or property of a special char- 
acter, like lands under navigable waters, they cannot be placed 
entirely beyond the direction and control of the sate. 

“Any grant of the kind is necessarily revocable, and the 
exercise of the trust by which the property was hela by the state 
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can be resumed at any time. Undoubtedly there may be ex- 
penses incurred in improvements made under such a grant 
which the state ought to pay; but, be that as it may, the power 
to resume the trust whenever the state judges best is, we think, 
incontrovertible. The position advanced by the railroad com- 
pany in support of its claim to the ownership of the submerged 
lands and the right to the erection of wharves, piers and docks 
at its pleasure, or for its business in the harbor of Chicago, would | 
place every harbor in the country at the mercy of a majority 
of the legislature of the state in which the harbor is situated. 

“We cannot it is true, cite any authority where a grant of 
this kind has been held invalid, for we believe that no instance 
exists where the harbor of a great city and its commerce have 
been allowed to pass into the control of any private corporation. 
But the decisions are numerous which declare that such property 
is held by the state by virtue of its sovereignty, in trust for the 
public. The ownership of the navigable waters of the harbor 
and of the lands under them is a subject of public concern to the 
whole people of the state.” 


The people of Hawaii hold the absolute rights to all its navi- 
gable waters and the soils under them for their own common 
use. See Martin v. Waddell, 16 Pet. 410. The lands under 
the navigable waters in and around the territory of the Hawai- 
ian Government are held in trust for the public uses of naviga- 
tion. Stockton v. Baltimore & N. Y. R. R. 32 Fed. Rep. 9. 

It will be noticed that in the opinion of the R. R. v. Illinois 
above quoted from the 146 U. S. an exception is mentioned 
to the inalienable character of the state’s right to submerged 
lands. The court concedes that the state can grant parcels of 
land under navigable waters that may be used for foundations of 
piers, wharves, &c., in order to subscrve the public inter- 
est, and which do not substantially impair the public interest in 
the lands and water remaining. The court also observes that 
there can be no irrepealable contract in a conveyance of property 
by a grantor in disregard of a public trust, in which he was bound 
to hold and manage it (p. 469). 

Let us consider whecher there is ia he case before us any 
grant direct or implied by the legisiature or the executive under 
legislative authority, to the defendant of the navigable waters 
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of Honolulu harbor. Neither the charter of the defendant com- 
pany nor the contract with the government make the grant in 
express terms. It is contended that the Hawaiian railroad stat- 
ute, Chap. 48, Sec. 6, Civil Laws, gives tne defendant the right 
to enter upon all such lands as shall be required for the construc- 
tion, maintenance and operation of its road, and Sec. 8, prescrib- 
ing the notice to owners of land of the defendant’s intention to 
take such lands, concludes as follows: “For the purpose of re- 
ceiving such notice the Minister of Interior shali be deemed 
the owner of such land.” We are of opinion that the words 
above quoted ought not to be construed to mean more than their 
fair import. The right of condemnation of property can only 
be used for a public purpose and the line of the railroad is by 
statute subject to the approval of the executive. If the lines 
go over lands of the government and it approves of the location, 
then it consents to its land being taken and the minister is the 
appropriate person to receive notice in order that he may arrange 
for the damages in compensation. 

But it is claimed that the location of the “terminal division” 
of the defendant’s railroad includes a portion of the land under 
navigable waters and was an unconditional approval by the ex- 
ecutive council. 

What is, the evidence on this point? 

Negotiations between plaintiff and defendant as to the loca- 
tion of the terminal] division of the Oahu railroad began in 1889. 
The correspondence is voluminous, and we can only make ex- 
tracts from it. 

In July, 1889, the defendant passed a resolution for its ter- 
minal division extending to deep water on the westerly side of 
Honolulu harbor, submitting the plan to the Cabinet for its 
approval. 

July 20th the defendant wrote to the Minister of the Interior 
changing the location of the terminal division as by the above 
mentioned resolution. 

On the 26th the Company wrote again saying that as the 
Minister was opposed to the condemnation of any part of the 
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water front, and, “as the Company desired to act in accord with 
such views when possible,” it made a proposition for a lease for 
the construction of a wharf. 

On August 22d, the plaintiff replied saying that the Govern- 
ment, “while recognizing the value to the public of your railroad, 
is not willing to alienate for any specific time its control over 
any portion of the water front of Honolulu harbor,” and stating 
that the Government was “willing to do all that was reasonably 
necessary to allow your road to reach deep water,” and was 
willing to grant the privilege of erecting a wharf on certain 
conditions named. 

August 24th the defendant Company said that “the Oahu 
Railway & Land Company agrees with your Excellency with 
regard to the unwillingness of the Government to alienate any 
portion of the water front of Honolulu harbor, &c., and the 
company is perfectly willing to have such front for a limited 
term.” At the end of this letter it says: “In order to avoid any 
future misunderstanding or complication I suppose there is no 
question as to what is understood between the Government and 
the Oahu Railway & Land Company as to the amount of property 
the Government may take in the future. That is to say, that 
it will only cover premises which now belong to the Government, 
and in no case extend over and give the Government the right 
to take any portion of the wharf property of the Company 
erected upon lands purchased by the Company or taken under 
railroad acts belonging to other parties.” This refers to the 
property to be surrendered on the expiration of the proposed 
lease. . 

September 3d plaintiff writes to defendant as follows: “As 
to what property is to be covered by the agreement the Govern- 
ment claims all of the deep water front in that portion of the 
harbor, and cannot therefore admit that the Company can have 
any wharf property not upon Government property.” 

On the 29th of September the defendant sent papers deserib- 
ing the final location of the terminal division, with map, for 
approval, and on the 30th plaintiff replied that it was approved 
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by the cabinet, “Provided, however, that this approval does not 
apply or in any wise bind the Government in and concerning 
the location of the wharves proposed to be erected by the Oahu 
Railway & Land Company, nor as to the amount and location 
of the water front to be occupied by the Company, the location 
of such wharves and water front being the subject of special 
agreement now in process of negotiation between the Govern- 
ment and Company.” 


The negotiations between the Government and the railroad 
company as to the amount and location of the water front to be 
occupied by the railroad company thereafter continued and 
culminated in a lease which was agreed upon November 30th, 
1889, but not finally executed until the 15th of March, 1890. 


The final approval by the Cabinet of the terminal division 
without expressed qualification in the approval was not made 
until an agreement as to what it would cover had been arrived 
at. This is evidenced by the two letters of the Minister of the 
Interior to the railway company. 


Department OF Interior, 
Honolulu, H. I., November 30, 1889. 
Oauu Ramway & Lann Company. 


Gentlemen:—I have the honor to acknowledge the receipt 
of your communication of the 29th inst. enclosing a map and 
notes of survey of the location of the proposed terminal division 
of your railroad and requesting that the same be approved by 
the Cabinet in accordance with law. In reply I would say that 
the same is hereby approved. Such approval has been duly 
endorsed upon the specifications and map submitted and placed 
on file in this office. In case you desire a copy of the same a 
certified copy will be furnished you upon presentation of the 
same for signature. 

I have the honor to remain, your obedient servant, 

(Sig.) L. A. Tuurston, Minister of the Interior. 


Memorandum on file, doubtless referring to the above: 
Nov. 29th, 1889. Letter from W. R. Castle, President O. R. 
& L. Co. enclosing map and notes in re Terminal Division Hono- 
lulu harbor. 
(Sig.) E. S. Born, Clerk. 
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DEPARTMENT OF INTERIOR, 
Honolulu, H. I., November 30, 1889. 
Oant Rattway & Lanp Company. 


Gentlemen:—I have the honor to acknowledge the receipt 
of your communication of the 29th inst. containing draft of 
agreement between the Government and the Company concern- 
ing the proposed water front upon which the Company desire 
to locate, and to say that with the slight pencil amendments 
made upon the face of the same, the same meets with the ap- 
proval of the Government and duplicate copies of the same will 
be executed upon presentation for signature. 

Enclosed herewith the copy submitted for examination. 

I have the honor to remain, your obedient servant, 

(Sig.) L. A. Tuurston, Minister of the Interior. 


To explain the situation more fully we set out the lease 
agreed upon: 


“An Indenture made this 15th day of March, 1890, by and 
between Lorrin A. Thurston, Minister of the Interior of the 
Hawaiian Kingdom, acting for and on behalf of the Hawaiian 
Government and by and with the consent of the Cabinet, of the 
first part, lessor, and the Oahu Railway & Land Company, a 
corporation established and existing under and by virtue of the 
laws of the Hawaiian Islands, hereinafter called the “Company,” 
of the second part, lessee; 

Whereas, the Company, acting under the authority conferred 
upon it by law has located a branch of its railroad from its 
station and depot in Honolulu to the line of deep water in Hono» 
lulu harbor, the same being known as the terminal division of 
said Company, which location has been approved by the Cabinet; 

And whereas, said location includes certain lands of the Ha- 
waiian Government upon which the Company desires to erect 
wharves and storehouses and to make other improvements; and 
it has been agreed between the parties hereto that a lease, of said 
premises should be executed between them on the terms below 
set forth, and that the obligations herein assumed by the Com- 
, pany shall be taken by the lessor in full of damages for such 
location ; 

Now therefore, this indenture witnesseth: That said party 
of the first part in pursuance of and in consideration of the 
premises, and of the rent below reserved, and of the authority 
conferred upon him by Chapter 29 of the laws of 1878 entitled 
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“An Act to promote the construction of railroads,” and by 
Chapter 62 of the laws of 1888 entitled “An Act to authorize 
and promote the construction of steam railroads on the Island 
of Oahu,” and of all other authority in him by law vested, doth 
hereby let, demise and lease unto said party of the second part, 
its successors and assigns all of that tract of land now covered 
by water situated on the west side of the Honolulu harbor, de- 
scribed as follows: 

Beginning at center of concrete pillar marking the southwest 
corner of Royal Patent 18793, W. L. Lee, thence running by 
true bearings: N. 71° 39% E. 471 feet along Royal Patent 
18794; S. 18° 21’ E. 100 feet; 8. 74° 40% W. 494 feet; B. 45° 
00’ W. 264 feet; N. 11° 50’ W. 100 feet more or less to the 
limit of Kahololoa fishing ground at a depth of five feet at mean 
tide; thence running northeasterly along said line of five teet 
depth to its intersection with line makai side of Royal Patent 
18794; thence direct to initial point. Area 13-10 acres more 
or less. 

And the party of the first part doth hereby grant unto the 
party of the second part, the right to erect a wharf or wharves 
on the water frontage of said premises extending into Honolulu 
harbor not more than three hundred feet; and the right to col- 
lect tolls and wharfage for the use of the same; and the right 
to fill in said premises within the lines of said survey with earth, 
gravel or other material, and to erect containing walls for the 
same, and to lay its rails upon said premises; and to connect the 
same with its railroad to Pearl River, and to make such other 
use of the same as does not conflict with the powers granted the 
Company by law or its charter. 

To have and to hold with the appurtenances to the party of 
the second part, its successors or assigns, for and during th2 
term of ten years from the date hereof, at the rental of one 
dollar per annum, and for such further period thereafter until 
the Government shall pay or tender to the Company the value 
of the filling and improvements situate thereon estimated on 
the basis below set forth at the same rate. Provided, however, 
that nothing herein contained shall be construed to authorize 
the assignment of these presents to any person or persons other 
than the owners or operators of the railway of the Company now 
constructed on the Island of Oahu. 

And it is mutually agreed by and between the parties hereto as 
follows: 

1. That the Government shall have the right to take posses- 
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sion of the land hereby demised or any part thereof, together 
with the improvements on the same or on any portion which 
may be so taken at any time after giving to the company ninety 
days’ notice of intention so to do, and the payment or tender to 
the company of the value of such improvements. 

Provided, however, if the Government shall take a portion 
only of said premises it shall take for every foot of water froni 
the entire depth of the lot except such portions as are used for 
railroad purposes and except such buildings as may not be re- 
quired for wharfage purposes; the remaining portions, if any, 
to remain in possession of said lessee until taken and paid for. 

2. The improvements to be so valued and paid for by the 
Government in case they shall resume possession of said premises 
or any part thereof shall include: 

A. All earth and rock filling and retaining walls; 

B. All wharves; 

C. All buildings and other permanent improvements situate 
on such filled land or wharves necessary or appropriate for the 
use of such premises as a wharf or for storage purposes. 

3. The basis of arriving at such value shall be as follows: 

The amount to be paid for earth and rock filling and retaining 
walls shall be the actual cost price of the material and of exca- 
vating, transporting and placing the same in position. 

The amount to be paid for wharves, building and erections 
shall be such as agreed upon, or, in default of agreement, it 
shall be such sum as shall be named by a Board of three 
disinterested arbitrators, one of whom shall be chosen by each 
party and the third by the two so chosen, whose award shali be 
subject to an appeal to the Supreme Court; but in no event shall 
the price so to be paid exceed the actual cost price of the mazer- 
ial used and of constructing and of placing the same in position; 
the Company hereby agreeing to keep all such buildings, struc- 
tures and improvements to be erected by it in good repair, anel 
the cost of such repairs shall not be included in any award so 
provided for, but shall be incurred and borne by the Company. 

4. For the purpose of assisting in ascertaining the value of 
the improvements as above indicated, the Company shall keep 
a separate account showing in an itemized statement of what 
such improvements consist, and the several amounts paid there- 
for, and shall at the end of each month, file at the Interior Office, 
a copy of such account for the month then past. 

The charges of the Company for labor and materials so used 


732 MARCH, 1899. 


shall not exceed the regular current market rate at the time the 
expenditure is made. 

5. So long as the Company retains the possession of the said 
premises, wharfage shall be charged to all vessels coming to the 
Company’s wharves at the same rate as charged by the Govern- 
ment at its wharves. 

6. After the Government shall have taken possession of said 
premises under the power above given, or after the expiration of 
said term, the Company shall have the right to use, during the 
term of its franchise, so much of the said premises for storage, 
wharfage and transportation as may be necessary for the purpose 
of the Company, for which the Government shall charge the 
Company ihe same price that is charged by the Government for 
like privileges; provided, however, that nothing in this section 
contained shall prevent the Government from allowing the use 
of said premises by other persons at such times and in such 
manner as will not interfere with the business of the Company. 

7. Notwithstanding the above demise if it should be deemed 
necessary at any time by the Minister of the Interior, to change 
the location of said wharf or wharves or of any of the filled in 
premises for the benefit or improvement of the harbor of Hono- 
lulu, the Government shall have the right at its own expense 
to make such change without paying to the Company any con- 
sequential damages for loss of use of said premises, loss of busi- 
ness or otherwise, or any damages other than the kind specified 
above. 

8. The Company shall submit to the Minister of the Interior 
the plans and specifications of all fillings, walls and other struc- 
tures proposed to be placed upon said premises and the plan 
showing the proposed location of the same and the proceeding 
with the construction of the same shall be subject to the approval 
by the Minister of the Interior of such plans and location. 

9. The Company shall not fill in any land south and (or) 
west of the fish pond lying south of the Oahu Jail, being the 
land other than that herein demised, until permission so to do 
shall have been received from the Minister of the Interior in 
order that definite plans concerning the final location of walls 
and the improvement of this portion of the harbor may be 
arrived at and adopted. 

The Company for itself, and its successors and assigns, hereby 
covenants with the lessor and his successors in office and assigns, 
that upon the expiration of the said term of the franchise of 
said Company, or sooner upon the performance by the Govern- 
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ment of the conditions upon its part to be kept and performed, 
the lessee will peaceably quit and deliver up to the said Minister, 
or his successors in office or assigns, all of the premises hereby 
demised, and the appurtenances thereon situate and thereto be- 
longing. 

In witness whereof the party of the first part has hereto 
set his hand and caused the seal of the Department of the In- 
terior to be hereunto annexed, and the party of the second part 
has caused its corporate name and seal to be hereunto placed by 
John H. Paty, president, and Curtis P. Iaukea, treasurer, the 
day and year first above written. 

(Signed by all the Cabinet Ministers and the president and 
treasurer of the O. R. & L. Co.) 


The status of the parties in this case continued under the 
lease until September 27th, 1897, when the following notice 
was sent by plaintiff to defendant: 


DEPARTMENT OF INTERIOR, 
Honolulu, H. I., Sept. 27, 1897. 


B. F. Dittinenam, Ese., 
General Manager, O. R. & L. Co. 


Sir:—The Hawaiian Government hereby notifies the Oahu 
Railway & Land Co., of its intention to take possession at the 
end of ninety days from this date, of the land lying on the west 
side of the Honolulu harbor, demised to the Company by the 
Government on the 15th day of March, 1890, by lease of that 
date, together with all the improvements on the same, not in- 
cluding the coal hoisting plant. 

The Government estimates the value of such improvements 
at $16,560, which sum it will tender and pay at the end of 
such ninety days; or, in lieu thereof such sum as shall be agreed 
upon; or in default of agreement such sum as shall be named 
by a board of arbitrators, according to the provisions of said lease. 

I have the honor to be, your obedient servant, 

(Sig.) J. A. Kine, Minister of the Interior. 


On November 9th, 1897, plaintiff received from defendant 
company, the following communication. being notice of inten- 
tion to condemn: 
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“To J. A. King, Minister of the Interior of the Republic of 
Hawaii, and the Republic of Hawaii, and whom it may 
concern: 


Notice is hereby given that (after the expiration of thirty 
(30) days from the date hereof) the Oahu Railway & Land 
Company intends to take, and hereby takes and condemns the 
portion of land below described from the land owned by the 
Republic of Hawaii, situated in and adjacent to Honolulu har- 
bor, Island of Oahu, as allowed by law and its charter, for the 
purpose of constructing, maintaining and operating piers, jetties, 
stations, sidings, wharves, warehouses and other houses, yards, 
engines, machinery, signal posts and other apparatus, works and 
conveniences proper in connection with its railway on the Island 
of Oahu and the operation thereof. 

Notice is hereby given that (after the expiration of thirty (30) 
days from the date hereof) the Oahu Railway & Land Company 
intends to take and appropriate, and hereby takes and appro- 
priates the perpetual nght for the Oahu Railway & Land Com- 
pany, its successors and assigns, to make, and if necessary, to 
maintain and use a right of way by water for vessels and all 
other water craft of any draft whatsoever over and upon all 
lands and water (the same being owned by the Republic of 
Hawaii) between the strip or portion of land hereinabove con- 
demned, and containing seventy-nine hundredths (79-100) acre 
and every portion thereof, and deep water in Honolulu harbor 
and every part thereof, and the right for said Company, its 
successors and assigns to sail, haul and otherwise transport. ves- 
sels and all other water craft of whatsoever draft across and over 
said right of way and every portion thereof. 

The amount of land to be taken outside of said water way 
amounts to seventy-nine hundredths (79-100) acre, and the 
Company estimates the value of such land to be $15,000, which 
amount will be paid to you at the office of the Company in 
Honolulu, or at such place as you may be pleased to designate. 

The Company estimates the value of the perpetual right of 
way by water aforesaid to be $100. which amount will be paid 
to you at the office of the Company in Honolulu, or at such 
place as you may be pleased to designate. 

Honolulu, November 9th, 1897. 


Description of land to be taken as aforesaid, outside of the 
perpetual right of way by water afore.aid: 

Beginning at a point formerly marked by a concrete monu- 
ment at the southeast corner of L. C. A. 11,225, R. P. 18794; 
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thence S. 71° 39” W. 471 feet along said L. C. A. 11,225; 
thence S. 31° 30’ E. 25 feet; thence S. 64° W. 91 feet; thence 
S. 56° W. 84 feet; thence S. 35° W. 118 feet; thence S. 11° 
50’ E. 25 feet; thence N. 36° 15’ E. 175 feet; thence N. 70° 
17’ E. 588 feet; thence N. 18° 21” W. 54 feet to the initial 
opint. 
P Signed by president and treasurer O. R. & L. Co.) 
Reference to the map accompanying the application for ap- 
proval of Oct. 29th, shows that soms 7.5 acres of navigable water 
of the harbor was covered in the proposed terminal division, 
and the letters of the Minister of the Interior of October 30th, 
recited in an earlier part of this decision, approved the location 
with the proviso that it should not bind the Government as to 
the amount and location of the water front to be occupied by 
the Company. The Company then reduced the area of the 
navigable water to be included in the terminal division t 1 3-10 
acres, which as we understand it was the precise area demised by 
the lease. A portion only of the same is sought to be taken 
by condemnation of the Railroad Company being an area of 
79-100 of an acre, the front line being consjderably landward 
of the front line of the demised premises; also the perpetual right 
of way from the proposed condemnation to and over every 
part of the harbor. It is to be regretted that the original map 
showing the thus amended terminal division cannot be found 
with the approval of November 30 endorsed upon it. By agree- 
ment of counsel however, a copy made from the original was 
admitted in evidence. The lease itself recites that “Whereas 
the Company acting upon the authority conferred upon it by law 
has located a branch of its railroad from its station and depot 
in Honolulu to the line of deep water in Honolulu harbor, the 
same being known as the terminal division of said Company, 
which location has been approved by the Cabinet,” and the 
description of the harbor line is along the “depth of five feet at 
mean tide.” 


It is contended on the part of defendant that the approval 
of the location was unconditional and therefore the State has 
given its consent to the railroad to condemn whatever land is 
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included in its limits and counsel say that “the giving and 
accepting of the lease suspended all proceedings for condemna- 
tion, but it did not have the effect of destroying the approval of 
the location.” But the very object of the lease was to prevent 
the defendant from acquiring the fee of the land and the Gov- 
ernment was even unwilling to part with it by lease for any 
“specific time” and only agreed to lease it to the Company for 
ten years and thereafter as long as the Company’s franchise 
for a railroad continued, upon the condition that the premises 
should be surrendered to the Government upon 90 days’ notice 
and tender for value of improvements. It would be inequitable 
to consider the agreement for the use of the land as separate and 
distinct from the approval of the location. The two acts were 
contemporaneous and taken together constitute the status of the 
respective parties. It is clear to our minds that the approval 
of the location (of the terminal division) to the line of deep 
water, including the land sought to be condemned would never 
have been given by the Government, had not the lease been 
agreed upon. 

It is to be noticed that only a small portion of the land of the 
State under deep navigable water was demised to the Company, 
or is included in the “location.” But the Company seeks to con- 
demn the perpetual right of way for its water craft from the land 
sought to be condemned to and over all the harbor of Honolulu. 
Does this mean an exclusive right of way, or a priority in the 
use of the right of way over the waters of the harbor? This, 
as we have seen above, is not subject to condemnation and it 
is doubtful if the State as a trustee for the publie could con- 
sent to part with it. 

The evidence seems to us to show that the Government de- 
clined to let any part of the land under navigable water of the 
harbor to go out of its control, and that the defendant Company 
agreed with this policy. The Government has never given its 
consent to anything that would deprive itself of this right. 

It is evident from the correspondence and the final agreement 
in the lease of March ith, 1890, that the Government was 
willing to assist the defendant Company with wharfage facilities 
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so far as possible without compromising its paramount right to 
navigable water. Very likely also it had not then an appropria- 
tion or funds to do the wharf building itself and was not then 
ready with any plan for harbor improvement, but when the Gov- 
ernment was ready to increase wharf room and otherwise im- 
prove the harbor it gave the notice required in the lease for the 
surrender of the demised premises. 

The citations made that a covenant by lessor for quiet enjoy- 
ment is not broken by its assertion of the right of condemnation 
do not apply here for the lessor here does not seek to condemn. 
Other citations notably Kip v. N. H. R. R. 67 N. Y. 227, which 
hold that the covenant by lessee to return the land at the end 
of the term is no bar to condemnation proceedings is not in 
point here, considering the public nature of the property in 
question. All the cases cited are proceedings by a party having 
the right to eminent domain under which to condemn private 
property. De Campe v. Hibernia R. R. Co. 47 N. J. L. 43; 
Taits Exec. v. Central Asylum 102 Mass. 19. 

Argument is made that the defendant has the right to build 
“wharves” by force of its charter which specially allows the 
defendant to do this. But this must mean the defendant has the 
right to build wharves (if this means wharves over deep harbor 
water) upon land to which they may have become entitled by 
grant or consent of the State. The enumeration of “wharves” 
among other authorized structures, is not sufficient of itself to 
constitute a concession by the State of the right of the defendant 
to condemn the property upon which the wharves may be built. 

It is also contended by defendant that the defendant, as a 
riparian proprietor, it owning land bounded by the navigable 
water of the harbor, has the right of access to the navigable part 
and to build wharves in furtherance of this right. The main 
case is Yates v. Milwaukee, 10 Wall, 497. 

Without expressing any view on this matter, we say that 
the case before us does not raise this issue, which is the right 
of the plaintiff to enjoin defendant’s condemnation proceedings 
and defendant would not seek to condemn that which it has a 
right to use. 


47 
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Having found that the defendant has no right of condemna- 
tion of the property in question, we hold that a perpetual in- 
junction should be issued in accordance with the views herein 
expressed. 

Decree accordingly. 

A. X. Hartwell and Attorney-Gencral Smith for plaintiff. 

F. M. Hatch, and Kinney, Ballou & McClanahan: for 
defendant. 


CONCURRING OPINION OF JUDGE PERRY. 


Assuming that our statute or statutes purport to grant to 
the Oahu Railway & Land Company the right to condemn 
property whether belonging to the Government or to others, the 
exercise of such right by the Company is nevertheless confined 
by statute to such property as lies within the lines of its road as 
approved by the Cabinet. I concur in the conclusion reached 
in the foregoing opinion that the Cabinet has not unconditionally 
approved the location of the respondent’s road or its wharves 
over the land which is the subject of these proceedings so as to 
empower the respondent to condemn and take the said land for 
its own use and, therefore, in the conclusion that the respondent 
has no right of condemnation of the propertv in question and 
that a perpetual injunction should be issued against the respond- 
ent, as in the above decision set forth; but think that the adop- 
tion of this view by the Court renders it unnecessary to express 
an opinion on the question of whether or how far the legis- 
lature can deprive the State (by grant to private individuals or 
companies) of its ownership of the submerged lands under the 
navigable waters of the harbor of Honolulu, or on the question 
of the superiority or otherwise of the Government’s use or pro- 
posed use of the property in controversy. 
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KAHULUI RAILROAD COMPANY vs. IIAWAIIAN 
COMMERCIAL AND SUGAR COMPANY. 


Excerrions rrom Circorr Court, Firsr Crrcurt. 
SUBMITTED January 25, 1899. Duciprpy Marcu 28, 1899. 


Warona, J., anD Messrs. E. P. Dors anp H. P. WEBrR, or 
THE BAR, RESPECTIVELY, IN PLACE OF Jupp, C.J., DIS- 
QUALIFIED, AND FREAR, J., ABSENT. 


Case lies for malicious misuse of process. 


The action of trespass quare clausum fregit may embrace the circum- 
stances which accompany and give -haracter to the trespass, ir- 
respective of whether or not such circuristances might be the sub- 
ject of a substantive cause of action. 


Accordinely a petition in trespass quare clausum fregit, which charres 
the defendant with fraudulently obtaining a temporary injunction 
restraining plaintiff from interfering with or preventing the con- 
tinuous trespasses of the defendant upon the property of the plain- 
tiff, is not open to demurrer on the ground of duplicity or mis- 
joinder of actions, where such additional matter is averred gen- 
erally and by way of aggravation, and not with such certainty 
and particularity or in such a manner as to constitute a distinct, 
substantive cause of action in case. 


OPINION OF THE COURT BY H. P. WEBER, ESQ. 


Plaintiff’s petition follows the statutory outline prescribed in 
cases of unliquidated demands, and claims actual and exemplary 
damages against defendant for a trespass quare clausum fregit, 
laid with a continuando. 
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There is an allegation charging the defendant with keep- 
ing a large body of men in the vicinity of the locus in quo for 
the purpose of effectuating the acts of trespass and of forcibly 
preventing interference on the part of the plaintiff; and then 
this averment: 
© “And plaintiff further cherges and says that the defendant 
corporation on the Tth day of March, 1898, by the fraudulent 
suppression and omission of material facts, obtained a temporary 
injunction from a cirevit judge of the Vircuit Court enjoining 
the plaintiff from -nterfering with or preventing caid trespasses 
by defendant upon zair right ct way of the plaintiff with the 
purpose and intention of preventing the plaintiff from resisting 
or objecting to defendant’s continuous trespass as aforesaid upon 
the right of way and property aforesaid of plaintiff.” 

This is followed by allegations of special damage, the mali- 
cious character of defendant’s acts, and the general damage 
suffered by plaintiff, conciuding with a prayer for process. 

The defendant interposed a demurrer, assigning as grounds 
therefor,—First, that several causes of action have been improp- 
erly united; Second, that tie said complairt does not state facts 
sufficient to constitute a cause of action; Third, that the said 
complaint is uncertain. 


The case comes up on exceptions to an order overruling the 
demurrer. 

The second ground of demurrer assigned was not relied upon 
by counsel, and is treated as abandoned. It is contended the 
averment as to procuring a temporary injunction sets forth a 
cause of action in case, and, if regarded es a part of the count 
in trespass, makes the pleading double; or if held to constitute 
a separate count, violates the rule of common law pleading 
against the joinder of two different forms of action ir. the same 
declaration. 

It is an oid principle of the common law that “if a party 
falsely and maliciously : nd without probable cause put the law 
in motion, that is properly a subject of an action on the case.” 
(Clossum vs. Staples, 42 Vt. 210, 216; Churchill vs. Siggers, 
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3 El. & Bl. 929, 987.) Ard thi; is the prevailing American 
doctrine. Newark Coal Co. vs. Upson, 40 Ohio St. 17, Fortinau 
vs. Rottier, 8 Ohio St. 548; Whipple vs. Fidler, 11 Conn. 582, 
Mitchell vs. S. W. R. Co., 75 Ga. 398 (14 Am. & Eng. Enc. L. 
36, note); Brand vs. Hinchman, 68 Mich. 590; Wood vs. 
Graves, 144 Mass. 365. 


As stated by Granger, C. J., in Newark Coal Co. vs. Upson, 
(p. 25): 

“It may now be considered the approved doctrine, that an 
action for the malicious prosecution of a civil suit may be main- ` 
tained, whenever, by virtue of any order or writ, issued in the 
malicious suit, the defendant in that suit has been deprived 
of his personal liberty, or of the possession, use, or enjoyment 
of property of value. The name or form of the writ, or process, 
is immaterial. It may be an order of arrest, or of attachment, 
or of injunction.” 


And it is equally settled that a distinct action lies for the 
malicious misuse, or abuse of process. Granger vs. Hill, 4 
Bing. N. C. 212; Mayer vs. Walter, 64 Pa. St. 283; Kennedy 
vs. Barnett, 64 Pa. St. 141; Doctor vs. Riedel, 96 Wis. 158; 
Whitten vs. Bennett, 86 Fed. R. 405; 18 Enc. Plead. & Prac. 
433; 1 Williams, Notes, to Saunder’s Rep. 269-270; Cooley on 
Torts, 189. 


Fraudulently procuring a temporary injunction whereby a 
party is kept out of the enjoyment of his property, or otherwise 
injured, is rather a misuse than abuse of proeess. Mayer vs. 
Walter, supra; Doctor vs. Riedel, 96 Wis. at 163. But it is 
clear that if done maliciously and to the damage of the opposite 
party, case lies therefor. It does not follow, however, from 
this condition of the substantive law that defendant’s objections 
to the petition in the present case are well taken. 

The rule is well established that the action of trespass quare 
clausum fregit may embrace the circumstances which accom- 
pany and give character to the trespass, irrespective of whether 
or not such e.reumstances, or any of them, might be the subject 
of a substantive cause of action. 1 Sutherland on Damages, 
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732, 769; 3 Id. 364, 367; Comyn’s Dig. “Pleader,” p. 531; 
1 Tidd’s Prac. 448. Accordingly, where the trespass is laid as 
the gravamen of the action, and the rest averred generally as 
matter of aggravation, the declaration is not open to demurrer 
on the ground of duplicity or misjoinder, and the matter of ag- 
gravation is not traverreble, Neuman vs. Smith, 1 Salk. 642; 
Bracegirdle vs. Orford, 2 M. & S. 77; Brewer vs. Dew, 11 
M. & W. 625; Griffiths vs. Dunnett, 7 M. & G. 1002; Lane 
vs. Dison, 3 Com. B. 776; 1 Stephen on Plead. (Tyler’s Ed.) 
237; 1 Williams, Notes to Saunder’s Rep. 24. s. p. Kerr vs. 
Martin, 7 Haw. 645. On the other hand, where the circum- 
stances connected with the breaking and entering are averred 
with certainty and particularity so as to make it appear that 
such matter was one of the principal objects of the suit, it will 
be regarded as a substantive cause of action and not as mere 
matter of aggravation. Curlewis vs. Laurie, 12 Ad. & EL. 
N. S. 640; Phillips vs. Iowgate, 5 B. & Ald. 220; Thayer vs. 
Sherlock, 4 Mich. 173; Bishop vs. Baker, 19 Pick, 517. There 
is little difficulty in applying these general principles to a given 
case where the matter set out in the declaration in connection 
with a trespass cannot be the subject of an action by itself, or 
where it is susceptible of both special and gencral averment, 
making it in the one form a complete, and in the other an in- 
complete cause of action; but when the matter admits of but 
one form of averment, or when laid generally, constitutes a 
good cause of action, there may be nothing from which to as- 
certain whether the plaintiff has introduced it by way of ag- 
gravation or intends to rely upon it as a separate ground of 
action. Perhaps the most satisfactory rule of practice of gen- 
eral applicability is that stated in Hammond’s law of Nisi 
Prius. 


“Supposing that the matter will admit of both a general and 
particular mode of description, then, if in the form in which 
it is alleged, the plaintiff will not be cntitled to claim a com- 
pensation for it as a separate grievance, it must be considered 
as having been inserted to increase the damages; as where the 
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declaration charges the defendant with having entered the plain- 
tiff’s close, aad cut down his trees, not specifying their number, 
kind or value; if, on the contrary, it will so entitle him, it must 
then be regarded as a distinct injury for which the plaintiff 
claims redress, because with what other view, or for what other 
purpose, has he described it with such particularity? * * * 
But on the other hand, suppose the matter will admit of only 
one mode of describing it, the defendant has no clew whereby 
he may ascertain whether the plaintiff means to insist upon it 
as a cause of action in itself, or as matter in aggravation, and 
he may therefore consider it as falling under the latter descrip- 
tion, a mode the most advantageous to himself; and if by so 
doing he mistakes the plaintiff’s meaning, the latter has it in 
his power to set him right by new assigning.” (Quoted and 
adopted in Sampson rs. Henry, 15 Pick. 36, at 40-41.) 

If however, the defendant chooses to demur, as in the pres- 
ent instance, instead of treating the additional matter as charged 
by way of aggravation in the manner last suggested, he should 
again, in the interest of certainty of pleading, be given the 
benefit of the doubt, and if there is nothing in the language 
of the declaration indicating that such matter was inserted 
solely for the purpose of increasing the damages, it is to be 
regarded as constituting a cause of action distinct froin the 
main trespass, and subject to all those rules of pleading de- 
signed to produce singleness or unity in the issue. 

The question to be decided in this caso is. therefore, whether 
the clause in the petition, relating to the procuring of a tem- 
porary injunction by defendant, is to be treated as setti forth 
a cause of action in case separate from the trespasses charged. 

The authorities are not uniform in declaring what conetitutes 
the essential elements of an action for ~ii-use or abuse of pro- 
cess, but, with a single exception, they are agreed that malice 
is one of them. 

A precedent for the form of declaration in an action for 
maliciously procuring a capias, &e, is given in 2 Chitty on 
Plead. (16 Am. Ed.) 552: 


“For that the defendant having commenced an action against 
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the plaintiff in the court of * Ož at Westminster, ma- 
liciously and falsely represented by means of a false affidavit 
to one of the judges of said court that the plaintiff was about 
to quit England unless forthwith apprehended, and thereby 
maliciously and without reasonable or probable cause, obtained 
from the said judge an order directing the plaintiff to be held 
to bail for the sum of £ , and thereupon and in pursuance 
of the said order, the defendant caused to be issued out of the 
said. court, a writ of capias directed to the said sheriff of 


* % % * | whereby the said sheriff was commanded,” ete. 


And some such form of averment is to be found in the analo- 
gous cases of maliciously and fraudulently suing out an attach- 
ment, injunction, summons, &c., Antcliff vs. June, 81 Mich. 
ATT; ~ wark Coal Co. rs. Upson, 40 Ohio St. 17, 21; Storz 
v Finkelstein 48 Neb. 27; s. e., 66 N. W. R. 1020; Abohosh 
1 Buck, 43 S. W. R. 425; Whitten rs. Bennett, 86 Ted. R. 
405. 

A declaration which alleged that defendant without reason- 
able or probable cause, falsely and maliciously caused and pro- 
cured a writ of injunction to be issned, end falsely and mali- 
ciously caused the same to be served on plaintiff was held bad 
on demurrer as not being sufficiently specific. Barry vs. Salt 
Co., 14 Phil. (Pa.) 124. (Cited in 14 Am. & Eng. Enc. L. 42 
note.) 

In the present case the charge of procuring, by the fraudu- 
lent suppression and omission of material facts, a temporary 
injunction against the plaintiff, is not only not averred with 
the certainty and particularity usual and proper in declaring 
upon a malicious misuse or abuse of process as a substantive 
cause of action, but was apparently intended by the pleader 
to be laid as a circumstance connected with the trespasses before 
charged, much the same as the ordinary allegation of holding 
and keeping out by force and with a strong hand. Taylor vs. 
Cole, 1 H. Black. 555 (and 3 Term Rep B. R. 292). 

We think this is the fair construction to be put upon the 
language employed, “Enjoining the p‘aintiff from interfering 
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with or preventing said trespasses by defendant upon said right 
of way of the plaintiff with the purpose and intention of pre- 
venting the plaintiff from resisting or objecting to defendant’s 
continuous trespasses as aforesaid.” * * * * 

The allegation in the second succeeding paragraph, that all 
the facts aforesaid were done wantonly, recklessly, wilfully, 
oppressively and maliciously, cannot be made to attach to the 
charge of procuring the injunction in order to make it a com- 
plete count in case, assuming that it would have that effect, a 
point which we do not deem it necessary here to decide. 

It follows that the matter of procuring a temporary injunc- 
tion was set up merely by way of aggravation, and does not, in 
the form averred, constitute a separate cause of action. 

This view disposes of both points raised by the demurrer, 
and of the questions presented in argument. 


Exceptions overruled. 


Kinney, Ballou & McClanahan for plaintiff. 
Hartwell, Castle € Weaver for defendant . 
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MARY ACHI v. F. A. SEVERIN. 
APPEAL 1ROM Districr Courr or Honour. 
Supmirren Marcu 30, 1899. Decipep Arr 6, 1899, 


Jupp, C.J., Frear anp Wuirtine, JJ. 


A photographer has no lien upon pictures left with him from which 
to make enlarged copies, for the value of the copies. 


OPINION OF THE COURT BY FREAR, J. 


This is an action of replevin for two family group pictures 
delivered by plaintiff to defendant, a photographer, for the 
purpose of having enlarged pictures made of certain individuals 
in the group pictures. 

The defendant claims a lien upon the group pictures for 
the balance of the price remaining unpaid for the enlarged pic- 
tures. The law relied on is good law-but not applicable to 
this case. The law is, that . workman or artisan who has by 
his labor or skill increesed the value of personal property de- 
livered to him to be improved, has a lien upon it for his charges, 
but this law is not applicable for the reason that the Cefendant’s 
labor was expended in making other pictures, namely, the 
enlarged pictures, and not in the improvement of the pictures 
in question from which the enlargements were made. This 
is somewhat like the case of the printer who was held to have 
no lien upon plates for his bill for _ sinting from them. Bleaden 
v. Hancock, 4 Car. & P. 152. 


The judgment of the District Magistrate for restitution of 
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the property, five dollars damages and costs, from which this 
appeal was taken on points of law, is affir..ed. 

Acht & Johnson for plaintiff. 

W. A. Henshall for defendant. 


J. H. SCHNACK r. JON H. HARE. 
ÅPPEAL FROM Disrricr Court or Honotutvu. 
Susmirrep Marcu 30, 1899. Dercipep ArRIL 6, 1899. 


Jupp, C.J., Frear ann Wuirtne, Jd. 


Our statute of usury does not prevent the recovery of the principal 
where principal and usurious interss: are separable even though 
they are lumped together in the note sued on. 

Payments made on account of such note should be ‘applied to the prin- 
cipal. 


OPINION OF THE COURT BY FREAR, J. 


Defendant gave plaintiff a note for $130 payable six months 
after its date, July 18, 1895, and afterwards made various 
payments thereon amounting to $80. Plaintiff brought this 
action for the balance $50 and interest from January 18, 1896. 
At the trial it appeared that the note was given for a loan of 
$100 and interest $30, that is, at the rate of 5% per month. 
Plaintiff then waived all interest but the Magistrate gave judg- 
ment against him, on the ground that ‘ue stipulation for a 
rate of interest higher than that allowed by law vitiated the 
entire contract and did not affect merely the matter of interest, 
and plaintiff now brings the case here on appeal on points of law. 

Our statutes, so far as they bear on this case, provided that 
“Tt shall in no case be deemed unlawful to stipulate by written 
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contract, for any rate of interest, not exceeding twc and one- 
half (since reduced to one) per cent. per month, provided the 
contract to that effect be signed by the party to be charged 
therewith,” (Civ. L. Sec. 2141), and that, “No action shall 
be maintained in any court of this republic to recover a higher 
rate of interest than two and one-half (now one) per cent. per 
month upon any contract made in this republic; provided, how- 
ever, that this section shall not be held to apply to contracts for 
money lent on bottomry bonds, or upon other maritime risks.” 
Ib. Sec. 2142. 


Ou. statutes clearly relate to the recovery of interest only. 
They do not avoid the entire contreet because a usurious rate 
of interest is charged. The tendency now is to treat usurious 
contracts, no: as essentially iniquitous and void, but as illegal 
only to the extent of the statutory prohibition. It is true 
that principal and interest are combined in one sum in the 
note in question, but they are separable. In fact, the very 
evidence which showed that the rate of interest was usurious 
showed also the exact amount included as interest. See Parker 
v. Lowery, 4 S. E. (Ga.) 678; Richards v. Marshman, 2 Gr. 
(Ia.) 217. 


Whether only the excess above the rate authorized to be con- 
tracted for is void, and the full rate permitted to be contracted 
for (then 24% per month) could be recovered or whether only 
the rate (then 9%) allowed when there is no express contract 
in writing could be recovered, it is unnecessary to say, because 
the plaintiff has waived all interest. 

The payments made by the defendant should be sled 
to the legal part of the debt, that is, to the principal, and there- 
fore the plaintiff is entitled to only $20. 

The judgment of the District Magistrate is reversed and the 
case is remittea to him for entry of judgment in accordance 
with the foregoing views. 

J. T. De Bolt for plaintiff. 

S. F. Chillingworth for defendant. 
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KAHULUI RAILROAD COMPANY, a Corporation, v. 
HAWAIIAN COMMERCIAL & SUGAR COMPANY, 
a Corporation, and JOHN F. HACKYELD. 


Excrptions From Cixcurr Court, First Crrcurr. 
SUBMITTED SEPTEMBER 29, 1898. Decipep Aprit 10, 1899. 


Warme, J., A. G. M. Roprerrson, EsQ., or THE Bar, IN PLACE 
oF Jupp, O.J., DISQUALIFIED, and J. T. De Borr, Esq., 
OF THE BAR, IN PLACE OF FREAR, J., ABSENT. 


Errors occurring in circuit courts in actions at law, i. e., term cases, 
can be considered by this court only when brought up on excep- 
tions, or on a bill of exceptions, or by a writ of error. 

Appeals do not lie in such cases. 


In an action of debt a term case, instituted in a circuit court, and dis- 
posed of therein at a term thereofupon the pleadings, without any 
evidence being adduced, and without a trial upon the merits; 
Held, that defendants’ exceptions therein, which were taken, re- 
duced to writing, allowed and signed by the judge, and filed, was 
and is in accordance with Sec. 2, of Act 40 of the Laws of 1898, 
which amends Sec. 74 of Chap. 57 of the Laws of 1892; and that 
Rule 15 of the Rules of the Circuit Courts does not apply in this 
case; and that defendants are entitled to be heard upon their excep- 
tions, without the same being ineorporated in a bill of exceptions. 


OPINION OF THE COURT BY J. T. DE BOL’, ESQ. 


This is an action of debt, instituted in the Circuit Court of 
the First Judicial Circuit, and disposed of therein at the 
August term, 1898, thereof, upon the pleadings, without any 
evidence being adduced and without a trial upon the merits. 
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To the plaintiff’s petition filed therein the defendants inter- 
posed a demurrer, which the court overruled, whereupon the 
defendants duly excepted to the ruling of the court thereon, 
and having reduced the exception thus taken to writing the 
same was duly allowed and signed by the judge, and filed 
herein. Thereafter, defendants declining to file an answer 
to plaintiff’s petition, counsel for the plaintiff moved the court 
that judgment be given and entered upon the record against 
the defendants for the amount of the plaintiff’s claim and costs. 
This motion the court granted, to which ruling the defendants 
also duly excepted, and this exception was likewise reduced 
to writing and being duly allowed and signed by the judge, 
the same was then filed herein. 

Covusel fer the defendants also filcd a notice of appeal herein, 
which we consider was wholly unnecessary and irregular, this 
being an action at law in which an appeal does not lie. 
(Serrao v. Soares ct al., ante p. 284.) Under the Judiciary 
Act of 1892 and the amendinent thercto, (Act 40, Laws of 
1898), actions at law, i. e., term cases, (the action at bar being 
one of this character), must and can only be brought up from 
the cirenit courts on exceptions, or bill of exceptions, or, under 
Chapter 95 of the Laws of 1892, by a writ of error. l 

“Upon the allowance of snch exceptions and the deposit of 
twenty-five dollars, or a bond of this amount, by the party 
excepting, with the clerk of such court, for costs to acerue in 
the Supreme Court, the questions arising thereon shall be 
considered by the Supreme Court,” (Sec. 75, Chap. 57, Laws 
1892); i. e., these statutory steps having been duly taken the 
cause is thus by operation of law transferred to the Supreme 
Court. There was also filed herein, a certificate signed by the 
trial judge, which, as to form and substance is a substantial 
compliance with rule of this court promulgated June 24th, 
1895, thereby authorizing the clerk to place this case upon the 
calendar. 

Upon this case being reached on the calendar in this court 
counsel for the plaintiff moved the court, “that the appeal of 
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the defendants herein be dismissed on the ground that no 
appeal lies from the decision of the circuit court herein.” 


This motion we allow upon the ground therein stated and 
for the reasons hereinabove mentioned. There yet remains, 
however, for our further consideration the question of the de- 
fendants’ exceptions, which were duly taken, allowed, signed 
and filed herein as above shown. 

Counsel for the plaintiff, both in oral argument and in their 
brief, in addition to their motion to dismiss defendants’ appeal 
and in their argument thereon, further contended that as the 
defendants had not incorporated their exceptions in a bill of 
exceptions, that therefore, the defendants were not properly 
before this court, and were not entitled to be heard upon 
their said exceptions. With this contention we cannot agree. 


The question thus presented by the record in this case for 


our decision, is without judicial precedent in the Hawaiian 
Islands. 


Counsel for the plaintiff base their contention upon the 
Judiciary Act of 1892, and the amendmerts thereto, and upon 
Rule 15 of the Rules of the Circuit Courts. 

Section 2, of Act 40, of the Laws of 1898, which amends 
Section 74 of said Judiciary Act, provides, among other things, 
that the exceptions, “beis.g reduced to writing in a summary 
mode, and presented to the jucge during the term, * * * 
and being found conformable to truth, shall be allowed and 
signed by the judge.” 

The defendants in this case have complied with this and 
with all other necessary statutory provisions, and said Rule 15 
does not apply herein (whatever its application may be in other 
cases where evidence has been adduced and a regular trial had 
upon the facts), because the alleged errors are fully and suffi- 
ciently indicated by the exceptions brought up. It, therefore, 
necessarily and logically- follows, that the defendants are prop- 
erly before this court upon their said exceptions and are entitled 
to be heard thereon. 


The case at bar. which involves exceptions to the ruling of 
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the circuit court solely upon a point of law developed from 
the pleadings and appearing upon the record and not being 
extraneous thereto, is clearly distinguishable from those cases 
in which evidence is adduced and a regular trial had upon 
the facts alleged, in which exceptions are taken during the 
progress of the trial which do not appear upon the record. If 
any further argument is wanting than the clear and explicit 
language of the statutory provisions above mentioned in support 
of our conclusion, we find it in the fact that the decision of 
the circuit court was rendered upon the pleadings alone, with- 
out a trial upon the facts, and without any evidence, and the 
exceptions thereto having been taken, allowed, signed and filed 
as aforesaid, and the same clearly appearing of record, they are 
thereby duly and sufficiently designated, identified and pointed 
out; thus obviating any necessity for a formal bill of excep- 
tions. 

The errors complained of in this case could not have been 
more clearly shown by a formal bill of exceptions than they 
have been without one. The only purpose of a bill of excep- 
tions is to designate, identify and point out supposed errors of 
the lower court which may occur during the trial upon the 
evidence and facts, and which would not otherwise appear upon 
the record, so that the appelate court may know what is before 
it for consideration. 

In the case of Doctor v. Hartman, 74 Ind. 230, Judge Elliott 
says: “If it had been necessary to examine any matters outside 
of those property disclosed bv the record, then, doubtless, a bill 
of exceptions would have been necessary, but here the facts 
were fully, and affirmatively shown by the record, and a bill 
of exceptions could not have supplied any additional material 
information. Where full information and all essential facts 
are shown in the record, no bill vf exceptions is necessary; or, 
as was said in Young v. Martin, 8 Wal. 354, ‘no bill of excep- 
tions is necessary where the error alleged is apparent upon the 
face of the record.’” In the case of Hamlin v. Reynolds, 22 
Tl. 209, which was a judgment upon a demurrer, Judge Walker 
says: “The judgment on the demurrer is as much a part of 
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the record as any other judgment that is rendered by the court 
in the cause. The office of a bill of exceptions is to preserve 
that of record, which otherwise would not appear of record. 
By the practice of courts of common law jurisdiction, the evi- 
dence in a cause, the decision of the court in admitting or 
rejecting evidence, affidavits on motions, and the reasons upon 
which motions are made, the giving and refusing instructions, 
and various other matters, do not appear of record, and are 
no part of it, unless embodied in a bill of exceptions, and by 
that means made a part of the record of the case. In the 
decision of all such questions, the judgment of the court is 
not usually spread upon the roll of its proceedings. While 
judgments by default, on demurrer, in cases of non-suit, final 
judgment on verdict, ete., have by the practice at all periods, 
been so entered and regarded as a part of the record. It would 
be improper practice, to embody a judgment on demurrer in 
a bill of exceptions, as it would uselessly incumber the record 
and unnecessarily add to the expense of litigation.” 

3 Ency. of Plead. & Prac. 407, and numerous cases cited; 
State v. Judge of District Court, 5 So. 407; State v. Judy, 
60 Ind. 138. 

In the case of Weeks v. Gold Mining Co. 73 Cal. 599, the 
Court held that, “An erroneous ruling of the lower court in 
rendering judgment on the pleadings without a trial of the 
action may be reviewed on an appeal from the judgment without 
being incorporated in a bill of exceptions, when the judgment 
recites that it was rendered on the pleadings.” 

We, therefore, hold that the defendants are properly before 
this court upon their said exceptions, and that they are entitled 
to be heard thereon. 

Kinney & Ballou for plaintiff. 

A. S. Hartwell and L. A. Thurston for defendants. 


DISSENTING OPINION OF WHITING, J. 


I respectfully dissent from the decisicn of the majority of the 
court. 
This was an action at law returnable before the First Circuit 
48 
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Court at the August term, 1898. The defendant demurred to 
the complaint, and a hearing thereon was had by the court in 
term time, and the demurrer was overruled. Thereafter, no 
answer being filed by the defendant, judgment was entered for 
plaintiff on its motion. The defendant duly excepted to the 
decision overruling the demurrer and also excepted to the 
granting of the motion for judgment. Each exception was re- 
duced to writing, allowed by the court and duly filed. These 
exceptions were not embodied in a bill of exceptions, but de- 
fendant filed the following notice of appeal: 

‘“Defendant’s appeal. The defendant hereby gives notice 
of appea:, and hereby appeals from the decision of Judge Stan- 
ley made August 22d, A. D. 1898, in the above entitled cause, 
ordering that judgment be entered upon the record for the 
amount of plaintiff’s claim and costs.” 

This appeal was duly certified by the judge. It will be 
noticed that this appeal does not refer to the exceptions taken 
to the overruling of the demurrer. The plaintiff moved this 
court to dismiss the appeal of defendant on the ground that no 
appeal lies from the decision of the circuit court herein. 

As regards the exception to the overruling of the demurrer, 
there has been no appeal taken or allowed, nor is it embodied 
in a bill of exceptions and therefore under our practice and the 
decisions thereto appertaining, it is not properly before this 
court. (See cases cited below.) 

The second exception is brought to this court by appeal 
and so certified by the circuit court. The case is an action 
at law and is a circuit court term case, and errors alleged therein 
must be taken advantage of by exceptions and those exceptions 
be embodied in a bill of exceptions duly certified to this court 
before the case can be heard here. I consider this to be the 
settled practice of the courts of Hawaii, and applies to the case 
at bar as well as other ections at law. Serrao v. Soares, p. 285 
ante; In re Estate of Akahi, 9 Haw 610; Kapuakela v. Iaea, 
10 Haw. 103, Notley v. Kukaiau Plantation Co. p. 526 ante: 
Haae v. Kuluwaimaka, 10 Haw. 347. See also Prov. Gov. v. 
Hering, 9 Haw. 182; The Queen v. Poor, 9 Haw. 218; Act 
40, Sec. 2, Laws 1898; Joannes v. Burt, 6 Allen 239. 
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AGNES JONES (nee Perley), EDITH PERLEY and KATH- 
ERINE PERLEY, a mincr, by her next friend ¿nd guar- 
dian ad litem, J. F. COLBURN, v. HANA LILI POO- 
LOA (formerly Hana Lili Gravier), LEE CHU and LAU 
PIO. 


Exceptions FROM Circuit Court, Frrest Crecurt. 
SUBMITTED January 12, 1899. Dercipep Arr 11, 1899. 


Jupp, C.J., Wurtine, J., AND CIRCUIT JUDGE PERRY, IN PLACE 
or FREAR, J., ABSENT. 


A widow dowress whose husband died :n 1849 before the enactment 
of the statute of 1852 which gives a widow the right to occupy 
with the heirs of the deceased her husband’s lands after his death 
so long as the heirs do not object thereto, taking possession of 
land previously leased by the guardian of the heir, in which lease 
the widow joined for her right of dower, has no fiduciary relation 
to the heir. She is not a tenant in common with the heir, thefe- 
fore, no actual ouster need be proven. If her occupancy satisfies 
all the necessary elements of a title by adverse possession she 
cannot be disturbed. 


OPINION OF THE COURT BY JUDD, C.J. 


This is an action of ejectment to obtain possession of certain 
land on King street, Honolulu, awarded to one Louis Gravier 
by Land Commission Award No. 689. The principal plaintiffs 
are the grandchildren of the said Gravier, who died in Hono- 
lulu in 1849, their mother being one Elizabeth Gravier, daugh- 
ter of said Louis Gravier who afterwards married one Perley. 
Elizabeth was sent to the United States by her guardian when 
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she was seven years old, lived in Massachusetts, married there, 
had children, Agnes, Edith, and Katherine (plaintiffs) and died 
intestate in West Boxford, Mass., in the year 1884, having never 
returned to the land of her birth. 

Elizabeth’s probate guardian, Stephen Reynolds, on the 14th 
September, 1850, executed for his ward Elizabeth, a lease of 
the premises in dispute to one Brandon for the term of ten 
years. Louis Gravier left a widow, Hana, called also Lili, who 
aftərwards married one William Gill and on his decease one 
Pooloa. She has been in possession of the entire premises from 
1860 to the present time. In the lease by the guardian of her 
daughter Elizabeth this widow joined for her right of dower, 
and the lease expressly gives boundaries which exclude a por- 
tion of the original award as being the “widow’s reservation.” 
During the term of this leuse the widow (defendant) collected 
rents from some natives living, presumably, on the reserved 
portion of the lot; the rents reserved under the lease were col- 
lected by the respective guardians of Elizabeth and a portion 
paid by them to the widow. After the lease had expired Hana 
(defendant) extended her possession over the entire lot without 
objection or interference by any one, leased portions of it from 
time to time, taking the rents and devoting them to her own 
use, paid the taxes and continued to live upon a portion. Her 
possession was continuous and notorious. One lease (recorded) 
was for twelve years; others are for shorter periods. Her de- 
fense to this suit was title by prescription. The trial judge 
charged the jury inter alia that the plaintiffs had the paper title 
to the land and he left the issue raised by the defendant to the 
jury under certain instructions which were excepted .o by plain- 
tiffs and refused certain instructions asked for by them, also 
excepted to. Following are the instructions refus:d: 


1. That a widow occupies a fiduciary relation to the heirs 
of her deceased husband and cannot acquire a title against them 
for her individual benefit. 

3. That to give the possession of the defendant a hostile or 
adverse character she must prove a distinct ouster of plaintiffs 
or their mother. 
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4, To support an ouster defendant must also slow notice to 
plaintiffs or their mother of a denial of their title and the 
commencement of an adverse holding. 

5. To support the claim of title by adverse possession defend- 
ant must show a continuous occupation for twenty years after 
such ouster. 

6. Ouster cannot be presumed from possession and receipt 
of rents and profits alone. The presumption is that such acts 
are in subordination to the legal title; and to cause them to 
have a hostile character they must be accompanied by affirma- 
tive proof brought home to the other parties (the plaintiffs 
in this case) that such acts were intended to be hostile. 

7. That the leases made by defendant under the name of Lili 
and so recorded, defendant being at the time the wife of one 
Pooloa and her full name being Hana Lili Pooloa, do not con- 
stitute constructive notice of the fact that such leases were 
made and furnish no notice of ouster. 

The first instruction refused raises the question whether a 
widow occupying land of her husband who died before the stat- 
ute of descent of 1850 oceupies a fiduciary relation to the heirs 
and cannot acquire a title against them for herself. This ques- 
tion of law was decided adversely to the present plaintiffs’ 
contention in the case of Paulo v. D. Malo, 4 Haw. 536. This 
court said the question is “whether the occupation of the estate 
by the widow suspended the operation of the statute of limita- 
tions until her death.” By the statute of 1846, p. 59, a widow 
had a right of dower in her husband’s land, but the statute does 
not in terms allow her possession of the estate. * * * “In 
analogy to the common law and the decisions of other countries 
we hold that a widow cannot enter the land until her dower 
is assigned because before assignment it is not known what 
part she shall have for her dower.” “She is not a tenant in 
common with the heir; her right rests in action. * * * * 
“The occupation of a widow then, in 1849, before the statute 
of descent was passed, was not necessarily as dowress, and might 
be adverse to the heirs; and the question as to whether her 
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possession was adverse or not should have been left to the jury.” 


In the case at bar Louis Gravier, the husband, died in 1849; 
the law quoted from the statutes of 1846 which were in force at 
the time of his death governed the descent of the property. 
The record does not show any assignment of dower of land to 
the widow in the land in question of her husband. During 
the existence of the lease she was not in actual possession of 
the land demised, being the main portion of her late husband’s 
land, her possession being confined to the “widow’s reserved 
portion.” We cannot find any fiduciary relation existing be- 
tween her and her daughter Elizabeth as regards this land. The 
statute did not allow “possession of the land by her and her 
children or the heirs of the deceased,” &c., as is now the law 
by Sec. 1805 of the Compiled Laws In such a case there would 
be a fiduciary relation. This was so by statute of N. Y. in 
Knolls v. Barnhart, 71 N. Y. 474, relied upon by plaintiffs, 
where the possession by the widow of an intestate as dowress 
and as guardian in socage of minor heirs is as tenant in com- 
mon with all the heirs, and therefore prevents her from acquir- 
ing an outstanding title in the land for her individual benefit. 
This case has no applicability to the one at bar. Here the 
widow was not a guardian in socage or the probate guardian 
of her daughter Elizabeth, but she, Elizabeth, had been sent 
to another country by her guardian, Reynolds, who was ap- 
pointed by the Court. By the law of New York the authority 
of a guardian in socage would cease at any rate when a general 
guardian should be appointed. She has released her right of 
dower in the demised premises; whether this would estop her 
from asking her dower to be assigned during the term is doubt- 
ful, but this question is not in issue. But it did, as charged by 
the court below, have the effect to estop her from claiming that 
her possession of the portion occupied then, was hostile. The 
way was certainly clear for the widow, after the lease had 
expired, to take possession of the demised estate and hold it as 
any stranger might have done, and the statute of limitations 
would then begin to run. Her pcssession, if it was adverse or 
hostile to the true owner and was continuous for twenty years 
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and was actual, that is, visible and notorious, so that the true 
owner would have actual or constructive notice of the possession, 
would ripen into a title which could not be disturbed. That 
defendant’s possession was actual and continuous for nearly 
forty years was not questioned. But plaintiffs claim that it was 
not hostile and no “ouster” is shown. The charge of the court 
that she must show a change in the character of her possession 
was even more favorable to the plaintiff than we consider neces- 
sary. For she had possession during the continuance of the lease 
only of what is called in the lease the “portion reserved for the 
widow” or “by the widow” and it is only as to that portion that 
she must show a change of possession. As the widow and the 
heirs were not tenants in common there need be no ouster in 
order to set the statute of limitations in motion. The circum- 
stances of the case properly required the following charge of 
the court, “It is not necessary that a person claiming the land 
by adverse possession specifically inform the true owner that he 
is so claiming adversely. It is enough if the acts and doings of 
the person in possession are of such a nature as to clearly indicate 
that she is claiming in a hostile manner.” 

The plaintiffs moved to set aside the verdict as being con- 
trary to the evidence and the weight of evidence. Without re- 
viewing it in detail, we hold that the following evidence did 
tend to show that she was claiming the land as her own. The 
widow lived upon the land and, in 1869, made a lease of a 
portion of the land for 12 years, and again in 1878 a lease of 
a portion for 15 years, The first mentioned leases were wit- 
nessed by persons who were respectively agents at the dates 
thereof of Elizabeth and who managed and sold her lands in 
Honolulu held in her own right by Land Commission Awards 
in her own name. J. W. Austin, deceased, was agent until 
1879, when S. B. Dole received a power of attorney from Eliza- 
beth Perley und her husband. The jury might infer that this 
was eviderce of notice to their principal, Elizabeth, of the 
adverse possession of her mother. The leases were recorded 
in the Registry which is constructive notice and the identity 
of the land with that inherited by Elizabeth should put her 
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upon inquiry, whether she was familiar with her mother’s name 
“Lili” or not. If the defendants did not claim title adversely 
until her first lease of the premises in 1869, thirty years have 
elapsed since then. This and other evidence of her claiming 
the land as her own went to the jury under proper instructions 
and we cannot disturb their verdict upon any principle of law 
controlling such cases. There was evidence to support the 
verdict. 


Exceptions overruled. 
C. Brown and F. M. Hatch for plaintiffs. 


J. A. Magoon and R. D. Silliman, and Humphreys & Gear 
for defendants. 


HAWAIIAN COMMERCIAL & SUGAR COMPANY r. 
WAILUKU SUGAR COMPANY. 


ÅPPEAL FROM Circurr Juper, Firsr Crrcurr. 


SUBMITTED on FURTHER Arcument Apri 6, 1899. DECIDED 
APRIL 11, 1899. 


Jupp, C.J., Frear axb Wura, JJ. 


An alleged equitable owner of land is not entitled to an injunction 
to restrain the prosecution of condemnation proceedings against 
the holder of the legal title, during the pendency of a suit to have 
the holder of the legal title declared trustee of the land to the 
use of the equitable claimant, on the ground that the holder of 
the legal title will not protect the interests of the equitable claim- 
ant, there being no collusion between the plaintiff in the con- 
demnation proceedings and the holder of the legal title. 


OPINION OF THE COURT BY FREAR, J. 


This is an appeal from a decree sustaining a demurrer and 
dismissing a bill in equity for an injunction against certain con- 
demnation proceedings. 
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The parties are corporations doing business on the Island of 
Maui, the plaintiff being a foreign, the defendant, a domestic 
corporation. 

The bill alleges in brief that plaintiff claims to be equitably 
entitled to some 6,000 acres of land to which are appurtenant 
valuable water rights, which land is a portion of the Ahupuaa 
of Wailuku on the Island of Maui and is held in the name of 
Claus Spreckels of San Francisco, California; that a suit is now 
pending in this (the lower) court brought by plaintiff against 
said Spreckels praying, amongst other things, that he be de- 
creed a trustee of said land to plaintiff’s use, and that an in- 
junction therein has been granted and is now in force restrain- * 
ing him from disposing of said land, as appears by the record 
in said suit, profert of which is made; that defendant has brought 
an action before the circuit judge of the Island of Maui against 
plaintiff and said Spreckels praying judgment authorizing its 
construction of a water ditch and flume ten feet wide and abont 
a mile long over said land, that summons therein has been issued 
but that by consent the time for plaintiff’s appearance has been 
extended; that plaintiff is informed by defendant’s attorneys, 
who are also said Spreckels’ attorneys, that said Spreckels does 
not intend to dispute the granting of such judgment in favor 
of defendant, and that they, defendant’s attorneys, will dis- 
continue said action as against plaintiff and take out such judg- 
ment against said Spreckels if plaintiff shall by demurrer or 
otherwise contest the validity of the law under which said action 
is brought and that thereupon defendant will dig and use said 
ditch; that if piaintiff shall not contest the validity of said law 
in said action, it may be regarded as having waived any claim 
to do so on appeal, and that plaintiff is advised by counsel that 
it has just grounds for claiming that said law is invalid; that 
plaintiff, as soon as it shall have successfully asserted its rights 
in said land, proposes to utilize for its own purposes the water 
power which the defendant seeks to obtain and use, and that if 
its use thereof is impaired or interfered with, the damage thereby 
resulting to its property will be irreparable; that said Spreckels 
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has no concern in disputing the obtaining by defendant of said 
water power, and, as shown by the records in said suit as well 
as by the records in another suit, profert of which is made, 
does not desire as holder of the legal estate in said land to pre- 
vent such irreparable damage; that the said law does not provide 
for proceedings against others than the owners of the legal title 
and occupiers of the land, so that plaintiff’s equitable rights 
therein cannot be adjudicated and protected, and the judge 
before whom said action will be tried may of his own motion 
or at the instance of defendant’s or said Spreckels’ counsel dis- 
miss said action as against plaintiff and give judgment therein 
authorizing defendant to construct said ditch and pay the dam- 
ages to said Spreckels. 


The prayer is for an injunction restraining defendant, its 
agents and attorneys from proceeding further with said action 
until final decision of said suit in equity or further order of the 
court. 


The only ground of demurrer relied on in this court is the 
general one that the complaint does not show facts sufficient 
to constitute a cause of action. 


The only ground, if any, upon which an injunction could 
properly be issued in this case, is that the plaintiff is a cestui 
que trust of the land and that its interests will not be protected 
in the condemnation case, because that case will be discontinued 
or dismissed as to it, and its trustee, the other defendant therein, 
will not defend. 


The other allegations, as to the invalidity of the statute, the 
ownership of the water power and the consequences of a de- 
cision for the plaintiff in that case, cannot be regarded as inde- 
pendent grounds for an injunction. They raise questions that 
can be raised and determined in that case as well as in this. They 
can be regarded only as tending to show, with other things, 
that the interests of the plaintiff herein will suffer if not de- 
fended in that case. 

If the proceedings for condemnation under the statute (Act 
18, Laws of 1895) were in the nature of equitable proceedings 
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and the cestui que trust could be a party thereto, it could de- 
fend itself therein and there would be no occasion for an in- 
junction. But counsel on both sides take the position that 
those proceedings are at law, that the cestui que trust cannot 
properly be a party thereto and that under the statute only legal 
as distinguished from equitable owners can properly be parties 
defendant. Assuming this to be the correct view, the plaintiff 
therein could without question properly discontinue as to 
the cestui que trust. In that event, if, on the one hand, the 
cestui que trust would not be bound by a judgment against the 
trustee, it would be in no danger such as would entitle it to an 
injunction. 

But let it be supposed, on the other hand, that, as would 
probably be the case, the cestui que trust would be bound by 
a judgment against the trustee, on the ground that it was repre- 
sented by the trustee. See State v. E. & A. R. R. Co., 36 N. J. 
L. 181; Robertson v. Van Cleave, 129 Ind. 217; Hidden v. 
Davisson, 51 Cal. 138. Then, if there were good reason to 
believe that the trustee would neglect to protect the interests of 
the cestui que trust, the latter’s remedy would seem to be, not 
against the plaintiff in the condemnation proceedings, but against 
the trustee—by compelling him to defend, by having him 
removed and another trustee appointed, by getting the trust 
executed, or by other preventive remedy, as the case may 
permit, or by holding him to account afterwards for the loss 
in case the preventive remedy were not applied in time. The 
plaintiff in the condemnation proceedings, if acting innocently, 
ought not to be compelled to have its rights suspended because 
of a dispute between the owner of the legal title and an alleged 
equitable claimant. 

Of course if it could be shown that the plaintiff in the con- 
demnation proceedings was acting in collusion with the trustee 
to wrongfully deprive the cestui que trust of its rights, the 
latter could probably treat the condemnation proceedings as 
void and recover the property or rights taken and perhaps would 
even be entitled to an injunction to prevent the plaintiff therein 
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from proceeding under such circumstances. But in this case 
such collusion is not relied on. It seems to be conceded that 
the plaintiff in those proceedings is merely endeavoring to secure 
rights in accordance with the terms of the statute, and that 
the danger to the interests of the cestui que trust lies merely 
in the indifference and perhaps hostility of the trustee, that is, 
assuming that there is a trust. 

The decree appealed from, dismissing the biil with costs, is 
affirmed. 

A. S. Hartwell and W. R. Castle for plaintiff. 

Kinney & Ballou for defendant. 


J. A. MAGOON v. L. MARKS. 
Exceptions FROM Crrcourr Court, First Crecvrr. 
Susmitrep Marcu 21, 1899. Decipep APRIL 12, 1899. 


Jupp, C.J., FREAR axbo Ware, JJ. 


Where defendant has not pleaded a set-off he should neither be allowed 
to prove one himself nor to have the benefit of one against plain- 
tiff’s objection where it appears from plaintiff's evidence that there 
exists a claim which might have been made the subject of a set-off. 


A promise to pay extra for the doing of what the promisee was already 
under obligation to the promisor to do is without consideration. 
The question whether such was the nature of the promise in this 
case should have gone to the jury. 


OPINION OF THE COURT BY FREAR, J. 


Defendant took possession of the furniture and undertaking 
business of one E. A. Williams for the purpose of foreclosing 
a chattel mortgage thereon but employed Williams to conduct 
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the business until the sale at a salary of twenty-five dollars a 
week and at the same time or a little later promised an addi- 
tional one hundred dollars for conducting or doing his best in 
conducting the funeral of the late British Commissioner A. G. 
S. Hawes. Afterwards Williams sold his claim for the one 
hundred dollars to the plaintiff who now brings this action 
thereon. He obtained judgment in the district court but lost 
on defendant’s appeal to the circuit court and the case comes 
here on his exceptions to rulings of the cireuit judge admitting 
and refusing to adinit certain testimony and directing a verdict 
for the defendant. 

The defenses were set-off and want of consideration, aud 
the questions raised by the exceptions are whether the former 
was permissible under the pleadings and, if not, whether there 
was evidence to go to the jury on the latter. 

Under the statute (Act 7, Laws of 1898) these defenses could 
. be set up against the plaintiff if they could be set up against 
his assignor, Williams. 

1. Set-off. It appears in plaintiffs case that Williams owed 
defendant about three hundred dollars on another claim and 
after plaintiff rested defendant offered evidence to prove that 
claim. Plaintiff objected on the ground that set-off had not 
been pleaded and that he had a right to know what the set-off 
was and its different items, but the trial judge admitted the 
evidence on the ground that plaintiff had full knowledge of what 
the set-off was as it lad come out in his own case, and later he 
directed a verdict for defendant on the ground that the set-off 
had been established. In our opinion this was error. The 
fact that plaintiff had knowledge of the claim relied on as a 
set-off did not avoid the necessity of defendant’s having pleaded 
it. Defendant could not properly introduce evidence to prove a 
set-off without having pleaded it, whether plaintiff knew of it 
or not—any more than plaintiff could properly introduce evi- 
dence of a claim not declared on because defendant knew of it. 
And the fact that it appeared in plaintifi’s own case that a claim 
existed which might have been made a subject of set-off was not 
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sufficient. Set-off is not strictly speaking a defense in the sense 
that it defeats or reduces pleintiff’s claim. On the contrary it 
admits plaintiff’s claim and operates rather as a payment thereof. 
It is an independent claim which might be made the subject of 
a separate action or of a set-off, as defendant chooses, but if he 
chooses the latter course he must plead the claim very much as 
he would if he were tc pursue the former course. The two 
claims are not parts of a mutual account, the balance only of 
which is due. See Piipiilani v. Houghtailing, p. 100 ante; 
Boyd v. Kaikainahaole, 10 Haw. 456. 

2. Consideration. The trial judge apparently was of the 
opinion that there was evidence upon which the question of 
consideration should go to the jury, if the set-off had not been 
established. Having held that his ruling in regard to the set- 
off was erroneous, it becomes necessary to consider the other 
question, and we agree with the trial judge that there was evi- 
dence upon which the question cf consideration should go to 
the jury. The general rule is that a promise to pay extra for 
the doing of what the promisee was already under obligation 
to the promisor to do is a mere gratuity. If defendant had en- 
gaged Williams to conduct the business for twenty-five dollars 
a week and afterwards promised to give him a hundred dollars 
additional for conducting a particular funeral which he was 
already obliged to conduct under the first agreement and Wil- 
liams should conduct the funeral, there would be no consider- 
ation for the promise, because Williams would have done nothing 
beyond what he was already bound todo. But if defendant en- 
gaged Williams in the first place for twenty-five dollars a week 
and one hundred dollars besides, the case would be different. 
Williams testifies to the effect that the promises to pay the 
twenty-five dollars a week and the hundred dollars were made 
at the same time and were really different parts of one contract, 
while Marks testifies that the promise to pay the one hundred 
dollars was made after he had engaged Williams at twenty-five 
dollars a week and that it was in the nature of a present. The 
question should have gone to the jury. Again, supposing the 
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promise in question to have been made afterwards, there is 
some doubt as to what it was made for—whether merely as a 
gift, or to induce Williams to be sure to do all that he was 
already bound to do, or to do more than he was already bound to 
do. If the last, and if he performed his part, there was a con- 
sideration. The evidence as to just what the promise was for and 
whether just what it was for was performed is not very satis- 
factory. See Z'almie v. Dean, 1 Wash. Ter. 47; also the note 
in 34 L. R. A. 33. 
The exceptions are sustained and a new trial is ordered, 


J. A. Magoon and R. D. Silliman for plaintiff. 
G. A. Davis for defendant. 


KAUPENA KAIMANA (w) v. J. H. KAMAUNU. 


Exorprtions rrom Crecuit Covert, First Crrcurr. 
SUBMITTED SEPTEMBER 23, 1898. Dxcmrep Apri 13, 1899. 


Jupp, C.J., Warrine, J., anp Crcrt Brown, Esq., or THE Bar, 
IN PLACE OF FREAR, J., ABSENT. 


On the ground of excessive damages a new trial is granted, and, un- 
der the special phases of the case, the new trial is not restricted 
to the issue of the quantum of damages. 


OPINION OF THE COURT BY WHITING, J. 


This is an action for malicious prosecution. The jury ren- 
dered a verdict for the plaintiff for $2,000; defendant’s motion 
for a new trial was granted by the trial judge on the ground 
of excessive damages, and the new trial was limited to the sole 
issue of the quantum of damages. Both parties come to this 
court on bills of exceptions. The plaintiff claims that the trial 
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court erred in granting a new trial, and the defendant claims 
that a new trial should have been ordered without any limita- 
tions as to the issues. 

The decision of the circuit judge, W. L. Stanley, on the de- 
fendant’s motion for a new trial on this ground, is as follows: 


“The general rule as to setting aside verdicts upon the ground 
of excessive damages I believe to be that in cases of tort the 
verdict will not be disturbed unless it is so excessive or out- 
rageous with reference to all the circumstances of the case, as 
to demonstrate that the jury have acted against the rules of 
law, or have suffered their passions, their prejudice or their per- 
verse disregard of justice to mislead them. The court in setting 
aside a verdict for excessive damages, should clearly see that 
they are excessive; that there has been a gross error; that there 
has been a mistake of the principles upon which the damages 
have been estimated, or some improper motives, or feelings, or 
bias which has influenced the jury. 

See Sedgwick on Measure of Damages, p. 601. Also Wood’s 
Mayne on Damages, p. 746. 5 Am. & Eng. Encycl. of Law, 
p. 54. 16 Am. & Eng. Encycl. of Law, p. 585. The doctrine 
has been so repeatedly recognized and enunciated in numerous 
decisions in our own courts that I take it to be the law of this 
country. See Whittit v. Miller, 1 Haw. 142; Coney v. Dow- 
sctt, 3 Haw. 740; Bernard & another v. Loo Ngawk, 6 Haw. 
214; Alau v. Ererett, 7 Haw. 82; Ayers v. Mahuka, 9 Haw. 
3803. Marecil v. Freitas, ib. 396; Taukea v. Cummings, ib. 559; 
and further see Section 1128 Comp. Laws (p. 328). 

Whenever, however, it appears that the damages are clearly 
too large or are excessive it is clearly acknowledged that it is 
within the power of the court and it is its duty to award a new 
trial. In determining the quesiion whether the damages were 
or were not excessive, regard must be had to the circumstances 
of the case. 

The declaration states that on the 1st day of July, 1897, the 
defendant, J. H. Kamaunu, signed and swore to a warrant 
for the arrest of the plaintiff upon the charge of “lapaau ma ke 
ano hoomanamana” at Kohala, Hawaii, in the month of March, 
1897, and caused the same to be issued by R. H. Atkins, Dis- 
trict Magistrate uf Kohala; that the plaintiff was arrested and 
imprisoned upon the warrant for a period of twenty-four hours; 
that on the 2d day of July, 1897, she was prosecuted before the 
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said District Magistrate by C. H. Pulaa, Deputy Sheriff, of the 
district, a co-defendant, and J. K. Nahale, and upon the close 
of the evidence the charge was dismissed. 

Upon the trial of the case, it appearing that the defendant 
C. H. Pulaa, took no part in the prosecution of the charge 
against the plaintiff, upon motion of defendant’s counsel a non- 
suit was entered and the case proceeded against Kamaunu, the 
remaining defendant. 

It appeared in evidence that a woman named Naheana (w) 
having met with an accident, Dr. Bond, the Government physi- 
cian for the district, at first attended her, but finding his treat- 
ment of no avail, the woman refused his services, and, until 
the plaintiff interposed, was without attention of any sort. The 
plaintiff appears to have attended her assiduously, but finally 
the woman died. The charge of hoomanamana entered against 
the plaintiff was instituted on the theory that the defendant 
employed unlawful means to effect the cure of the woman, and 
in fact was guilty of sorcery and played the part of a kahuna 
towards her. On the evidence adduced I feel satisfied (as did 
Judge Atkins who tried the case), that there was not a particle 
of evidence against her to substantiate the charge. The plain- 
tiff is the wife of a native pastor, and she appears to have acted 
towards the deceased woman as a Christian lady should; she 
dressed her wounds and ministered to her temporal and spiritual 
wants in the spirit of charity and in no other. Evidence of 
acts of sorcery or of healing by hocmanamana there were none, 
but as a substitute therefor it was attempted by the defense to 
establish the fact that she had the reputation of being a kahuna, 
but the evidence produced was of the weakest character. The 
nature of it may be judged from the fact that the witnesses 
almost without exception dated this reputation from a period 
some five years back (1893) when it was also admitted that 
at that period there had been a serious split in religious circles 
in Kohala, the husband of the plaintiff espousing the royalist 
side, and becoming pastor of those of the congregation who 
held the same political views. The same witnesses when cross- 
examined as to her reputation almost invariably replied that 
she had the reputation of visiting the sick and reading the Bible 
to them. And this appears to me to be the extent of her repu- 
tation as a kahuna. I have dwelt at length upon this phase 
of the case as I feel that the jury were fully justified in return- 
ing a verdict for the plaintiff, especially when it appeared that 
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Kamaunu, the defendant, in signing and swearing to the war- 
rant acted almost exclusively upon the orders of a superior 
officer and without any knowledge of facts within his own breast 
which would constitute probable cause for his action. 

It being my opinion that the plaintiff was entitled to some 
damages at the hands of the jury, were the damages awarded 
excessive ? The plaintiff, as I have above remarked, is the wife 
of a native pastor who prior to the Revolution of 1893 was a 
school teacher, and is now a cane planter; she appeared to be a 
woman of great respectability—I refer to this because I recog- 
nize that in assessing damages regard should be had to the 
station in life of the party injured. She was arrested at or 
about 7:30 p. m., on July 1st and was confined in the gaol at 
Kohala until 10 a. m., of the next morning when the charge 
against her was presented in the district court. No indignities 
other than the confinement were offered to her; there were no 
aggravating circumstances connected with her arrest, except 
tha‘ the arrest was procured on little, if any, foundation. There 
was no evidence offered of any pecuniary damages, or of any 
expense incurred by the plaintiff in procuring the discharge from 
imprisonment, and it is in evidence that at the time of the arrest 
that she was informed that bail would be accepted in the sum of 
$200. She was, as the court charged the jury, entitled to com- 
pensation in damages for the disgrace, humiliation and shame 
of being arrested and confined. It was attempted to show that 
ill will existed between the plaintiff and defendant, and that 
the defendant, in acting as he did proceeded maliciously against 
the plaintiff. They held opposite political views and this fact 
may have affected and probably did affect their relations, but on 
the evidence I am inclined to believe that the defendant acted 
ignorantly on the orders of J. K. Nahale; that he considered 
it his duty to obey and that his position on the police force 
depended upon his obedience. There is no evidence that he was 
active in instituting the charge against the plaintiff, in fact the 
evidence shows that he took no part in it before swearing to the 
warrant; it also appears that he demurred at first to swearing 
to it. The public and in this case the plaintiff should be pro- 
tected from reckless conduct such as the defendant was guilty 
of, but I do not consider that the present case calls for punitive 
or exemplary damages. Regard must in assessing the damages 
be had to the pecuniary ability of the defendant; for aught that, 
appears to the contrary the defendant is only a common police- 
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man, and no showing was made of his pecuniary ability. While 
recognizing the general rule to be that courts should be slow 
to set aside the verdict of a jury in cases of tort on the ground 
of excessive damages, I consider thst this is a case in which the 
court should set the verdict aside. I consider the damages as- 
sessed excessive and that they were not assessed on the principle 
of compensation to the plaintiff, and I can account for the ver- 
dict in the sum of $2,000 on no other theory than that the jury 
were influenced by prejudice agairst the defendant or partiality 
for the plaintiff. 

{ therefore grant the defendant’s motion and order a new trial 
on the sole issue of the quantum of damages.” 


The trial judge had good and substantial reasons for granting 
a new trial on the ground of excessive damages, and we are 
of opinion that he has not abused his discretion in that respect. 
As we said in Macfarlane v. Lowell, 9 Haw. 438, “the trial 
judge is in a much better position than we are to say whether 
the verdict is in accordance with substantial justice between the 
parties, for he hears testimony of the witnesses and the argu- 
ments of counsel, and observes the whole course of the trial. 
An appellate court is more reluctant to interfere with the ex- 
ercise of the discretion of the trial court where, as in this case, 
a new trial has been granted than where it has been refused.” 

But we differ from the decision of the trial judge in limiting 
the new trial to the sole issue of the question of damages. We 
have examined carefully into the case, as presented to us, and 
although we do not lay down a rule of law to govern such cases, 
yet we are of opinion that the special phases of this case, con- 
sidering that a new trial is to be had, require that such new 
trial be had without restricting the issues. 

A new trial is ordered. 


C. Creighton for plaintiff. 
E. P. Dole, Kinney, Ballou & McClanahan for defendant. 
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LEA BOW v. YOUNG YUNG and C. LAI YOUNG. 
ÅPPEAL FROM District Court or Honotrvtu. 
Susmirrep Marcu 21, 1899. Dromen APRIL 17, 1899. 


Jupp, C.J., Frear anp Wurrine, JJ. 


In trading and commercial partnerships there is a general presump- 
tion that one partner has authority to give notes in the name of 
the partnership. In other partnerships the presumption is gen- 
erally the other way, but this presumption may be rebutted by 
proof of authority, express or implied. 


OPINION OF THE COURT BY FREAR, J. 


This is an action for $64 and interest upon a promissory 
note for $70 (upon which $6 had ben paid) given to the plain- 
tiff by one of the defendants in the name of the partnership 
composed of both defendants. The defense was that one partner 
had no authority to give a note in the name of the firm. The 
District Magistrate found for the plaintiff and the case now 
comes here on defendant’s appeal on j oints of law. 

The general rule is that each partner is an agent of the part- 
nership with implied authority to act for the firm in all matters 
within the scope of its Lusiness. In trading or commercial part- 
nerships there is in general a presumption of law that each part- 
ner may give notes in the name of the firm, for the reason 
that the giving of such notes is within the usual course of mer- 
cantile transactions. In non-trading partnerships the presump- 
tion is generally the other way and in order to hold such a firm 
upon a note given in its name by one partner it must be shown 
as a question of fact that such authority exicted or that the act 
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has been ratified. In such case there may be shown express 
authority or authority implied from its necessity to the success- 
ful conduct of the business or from the usage of similar firms 
or the usage of the particular firm. Plaintiff’s counsel contend 
that this distinction between trading and non-trading concerns 
is obsolete, but such does not seem to be the case. It is sup- 
ported by all the text books and by many recent cases. It is 
true that there are some cases the other way; also that there is 
no hard and fast line to be drawn between different kinds of 
‘partnerships. But there does exist a difference as to presump- 
tions arising from the nature of different kinds of partnerships 
and as to the necessity of proof of authority and the extent of 
evidence required or sufficient to constitute proof. See among 
the numerous authorities the following: 1 Bates, Partnership, 
Sec. 341 et seq.; Tied., Com. Paper, Sec. 96 et seq.; Dowling 
v. Hechange Bank, 145 U. S. 512; Pease v. Cole, 58 Conn. 53; 
Vetsch v. Neiss, 66 Minn. 459 (69 N. W. 315). 

In the present case one partner knew nothing of the note 
made by the other until just before suit. There was no ratifi- 
cation. It is claimed that part of the money borrowed was 
not applied to partnership purposes, but this would make no 
difference if there existed authority to make the note. There 
was no express authority. On the contrary, the articles of co- 
partnership provided that neither partner should make any 
note without the consent of the other. These articles were not 
recorded and while the plaintiff can find nothing therein to 
sustain him yet he is not bound by anything therein of which 
he had no knowledge. The partners were conducting business 
as rice planters. This clearly belongs to the class of non-trading 
businesses. The presumption is that neither partner had author- 
ity to give a note on behalf of the firm. There is no evidence 
to show thai the giving of notes by one partner in the partnership 
name is usual in the business of rice planting or had become 
a practice of this particular firm, or was necessary to the suc- 
cessful conduct of its business, and the court cannot say of its 
judicial knowledge that there is a general usage of this kind 
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in the rice planting business here. Indeed, defendants’ counsel 
contends that the usual course is for rice planters to have an 
agent who attends to financial matters and that the partners 
do not give notes. The evidence shows that the partnership in 
this instance had an agent. The District Magistrate seems to 
have been of the opinion that as matter of law each partner 
could make notes binding the partnership. In our opinion this 
was error. 

The judgment appealed from is reversed and the case remitted 
to the district court for a new trial. 

Robertson & Wilder for plaintiff. 

L. A. Dickey for defendants. 


REPUBLIC OF HAWAII v. MURAMOTO alias MAIDA. 
Excerrions From Circuir Court, Freser Crrevrr. 
Susmirrep APRIL 6, 1399. Dromen Aprit 20, 1899. 


Jupp, C.J., Frear anp Wuiurixe, Jd. 


A new trial is ordered on the ground that the evidence was not suf- 
ficient to support the verdict on a charge of rape. 


OPINION OF THE COURT BY FREAR, J. 


Defendant was tried for rape, convicted, and sentenced to im- 
prisonment for life and to pay a fine of fifty dollars, in the cir- 
cuit court. He comes to this court on a number of exceptions, 
of which the only one that need be considered is that taken to 
the verdict as being contrary to the evidence. It is contended 
that there was no evidence to prove that the crime of rape had 
been committed. 


REP. HAW. v. MURAMOTO. 115 


There were three witnesses-—a police officer, a Japanese 
woman, Masa by name, and a doctor. Their testimony tended to 
show the following facts: 


On December 13, 1898, Masa and another Japanese woman, 
Mimi, upon whom the rape is alleged to have been committed, 
were gathering algeroba beans near the Ewa sugar plantation on 
this island. The defendant Maida, and another Japanese, Goto, 
knowing that the women were going to gather beans, came to 
where they were and after standing near by for some time, 
Maida asked Masa to come over and lie down on the beans. He 
took hold of her but she got away and ran off. Goto took hold 
of Mimi and pulled her into the forest and Maida assisted by 
pushing her, after Masa got away from him. Masa, after run- 
ning some distance, stopped and looked back but could not see 
the others owing to the density of the forest. A few minutes 
later Goto and Maida went away and Masa came back and found 
Mimi lying on the ground insensible. A police officer was called 
almost immediately. He found Mimi lying exhausted among 
the trees, her clothes arranged properly. He pursued Goto and 
Maida on horseback and soon caught sight of them. Goto ran 
into a cane field and escaped and had not been captured up to the 
time of the trial. The officer followed Maida and when near 
him called to him to stop. Maida did so, threw up both arms 
and said, in both English and Japanese, “Not me, not me, I 
didn’t do it, I didn’t do it, Goto did it, I only hold her hands, 
Goto did it, I no do it.” A little later a doctor was called. He 
found the woman lying in a semi-conscious state on the bean 
bags. He examined her to ascertain her general condition. He 
made no internal examination. He testified: “There was noth- 
ing to indicate that I should, because there were no abrasions 
about the privates that showed externally or anything of the 
kind.” He testified also that he could not have told whether 
penetration had occurred “without examining the secret organs 
to see if there was any serum.” There were no scratches or 
bruises on the body. “She was suffering apparently from in- 
flarmmation about the bowels and stomach.” The doctor attribut- 
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ed her semi-conscious condition to a shock of some kind. He gave 
her brandy and strychnine “to bring her out” and the next day 
began to treat her for the bowels. “That was the only thing she 
complained of.” “She was emaciated, debilitated, weak, thin, 
almost pleuritic. She was in a state where the blood is so im- 
poverished that they turn kind of green.” She had been that 
way for some time. She was a married woman and Goto was 
not her husband. She died about three weeks after the assault. 


The theory of the prosecution is that Goto committted rape 
on Mimi and that the defendant was present aiding, thereby be- 
coming a principal himself in the commission of the offense. 
Assuming that the evidence was sufficient to indicate an inten- 
tion to commit rape rather than robbery or some other offense, 
still there was no evidence that rape was actually committed. 
There may have been an intent to commit it, or there may have 
been an attempt to commit it, which was not consummated. It 
is essential on a charge of rape to prove penetration, though the 
degree is immaterial, but in this case there is no evidence, direct 
or indirect, of penetration. What little evidence there is on 
this point, is the other way. We do not care to reason in detail 
upon a subject of this kind where as in this instance it is un- 
necessary to do so. It is true, Maida said “Goto did it.” But 
did what? See Green v. State, T So. (Miss.) 326; White v. Com- 
monwealth, 28 8. W. (Ky.) 340. The crime of rape may have 
been committed but in our opinion it was not proved. 

The exception considered is sustained, the judgment below re- 
versed and a new trial ordered. 

Attorney-General IH. E. Cooper and Harry P. Weber for 
prosecution. 

J. T. De Bolt for defendant. 


MecCANDLESS r. JOHN IL ESTATE. TTT 


LINCOLN L. McCANDLESS v. JOHN IL ESTATE, Limited. 


APPEAL FROM A DECREE oF A CIRCUIT JUDGE OF THE First CIR- 
CUIT OVERRULING a DEMURRER. 


SUBMITTED OCTOBER 6 AND 7, 1898. Decoro APRIL 20, 1899. 


Jupp, C.J., Wuirina, J., anp H. E. Coorrr, Esq., or tHe BAR, 
IN PLACE OF FREAR, J., ABSENT. 


A husband marrying a wite owning real estate, before the Married 
Woman’s Act of 1888, has the right to lease or otherwise dispose 
of her real property with ‘her written consent for a definite term 
pending his ratural life, 

The “agreement” recited in the decision held not to create a revoca- 
ble license, but an interest in land and resembles a lease. That 
the husband under the agreement, created thereby a special part- 
nership with plaintiff, does not make tne disposition of his wife’s 
land for certain purposes an illegal exercise of his marital right. 

A covenant by a lessor that the land be used in a particular way can 
be enforced in equity. 

The reservations in the agreement of certain portions of the whole 
land of “Waipio” indicate that the parts not reserved were intend- 
ed by the parties to be used for the purposes set forth in the 
agreement, that is, for the “breeding and fattening o° cattle,” under 
the terms and conditions in the agreement set forth. 


The covenant that the land be used in a particular way binds tne 
covenantee and his assigns who take with notice. 

Where a covenant is capable of specific enforcement, its threatened 
breach may be enjoined. 


OPINION OF THE COURT BY JUDD, C. J 


The under recited agreement became the subject of the pre- 
sent litigation: 
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“This agreement made and entered into this 6th day of 
September, 1893, between Lincoln L. McCandless of Honolulu, 
in the Island of Oahu, the party of the first part, and Charles 
A. Brown, of the same place, the party of the second part. 

Whereas the said party of the first part, is the owner of three 
hundred and fifty (350) head of cows and heifers on the said 
Island of Oahu, and Irene Ii Brown, the wife of the said C. A. 
Brown, is the owner of the tract of land known as the Ahupuaa 
of Waipio and of other ilis and lands situate within the said 
Ahupuaa of Waipio, situate in the District of Ewa, Island of 
Oahu, aforesaid, and whereas the said party of the second part, 
by and with the consent of his said wife Irene Ii Brown, signi- 
fied by her execution of these presents has agreed to and with the 
said party of the first part, that the said three hundred and fifty 
(350) head of cows and heifers shall be put to pasture on the 
lands of said Irene Ii Brown in said district of Ewa upon the 
terms and conditions hereinafter set forth, and together with 
their increase shall be held and sold on the joint account of the 
party of the first and second part in equal shares. 

Now this agreement witnesseth that in pursuance of the 
premises and in consideration of the mutual benefit to be derived 
by the parties hereto, he the said party of the first part, doth 
hereby for himself and his executors and administrators promise 
and agree to and with the said party of the second part, and his 
executors, administrators or assigns, that he will, within six 
months from the date of the finishing of the mountain fence, 
hereinafter agreed to be built, drive and place upon the Ahu- 
puaa of Waipio and other lands in said district of Ewa lying 
within the same Ahupuaa, three hundred and fifty (350) head 
of cows and heifers, no heifer to be under one year of age, to be 
owned together with their increase by the said party of the first 
part and the second part on joint account and equal shares; 

That he will build at his own cost and expense a mountain 
fence from the Waiawa fence to the fence dividing Waipio from 
Waianae-uka; 

That he will furnish at his own cost and expense three (3) 
bulls of pure or part polled Angus breed, for breeding purposes 
for the original herd of three hundred and fifty (350) head; 

That he will brand the said herd of three hundred and fifty 
cows (350) and heifers and all their increase with a brand to be 
registered as the joint brand of the parties of the first and second 

rt; 

That he will allow during the term of this agreement one-half 
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(4) of the number of cattle that he may have the right to deliver 
by reason of his 1-32 interest in the Metropolitan Meat Co. to 
be delivered from said lands from partnership cattle for their 
joint account; 

That he will not make any charge for services rendered by 
him in the carrying out of the agreements herein contained, or 
of the business for which these presents are entered into; 

That when any of the cattle or live stock are fattened and 
ready for sale, he will sell or cause the same to be sold, and the 
proceeds thereof after deducting expenses of driving and deliver- 
ing shall be equally divided between the parties of the first and 
second part; 

And the said party of the second part for himself and his ex- 
ecutors, administrators and assigns doth hereby promise and 
agree with the said party of the first part and his executors ad- 
ministrators and assigns that he and they may and shall pasture 
and herd all said three hundred and fifty (350) head of cows and 
heifers and their increase and all bulls used for breeding pur- 
poses on the lands now used for pasturage, (the party of the 
second part reserving all lands now used for the cultivation of 
rice and taro, and the two fish ponds and sea fishery; the land 
now used for making salt; all Konohiki house lots, the present 
house lot with vegetable garden mauka of same; the paddock 
between the house and depot and the small paddock makai of 
house now occupied as a ranch house, by the party of the second 
part), in the said Ahupuaa of Waipio and other lands within 
said Ahupuaa free of charge during the term of this agreement; 

That he will turn over all wild unbranded cattle running upon 
the said Ahupuaa of Waipio and other lands within or adjoin- 
ing said Waipio and under his control to be held and owned for 
the joint account of the parties of the first and second part; 

That he will turn over all his tame herd of cattle now running 
on said land or lands and branded J I and B to be held and 
owned for the joint account of the parties of the first and second 
part; 

And it is mutually agreed between the parties of the first and 
second part, that this agreement shall be in force for the term 
of fifteen years, from the date hereof fully to be complete and 
ended; 

That all net profits shall be divided equally; 

That all expense connected with the business, to wit, Brand- 
ing, driving, freight, repairs to existing fences and houses used 
in the business, and the mountain fence erected by the party of 
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the first part, taxes on live stock and buildings as above, and 
upon all portions of land used as pasturage and all other expenses 
incidental to the business shall be borne equally; 

That the said party of the first part shall have the sole manage- 
ment, coutrol, supervision, conducting and carrying on the cattle 
business entered into under this agreement; 

That all disputes shall be settled by arbitration; that the said 
party of the second part shall cause all Konohiki laborers or na- 
tives pasturing stock upon said land or lands, to work one day 
in each month for the partnership, for each and every head of 
stuck running on said land; 

That the said party of the first part shall have the right of 
pasturiug upon said land or lands free of charge ten head of 
horses or mares; 

That the said party of the second part, and his said wife, Irene 
Ii Brown, his son George li Brown, and Mrs. George K. Norton, 
the sister of his said wife, shall have the right of pasturing upon 
said land or lands, all horses belonging to them not to exceed in 
the aggregate 100 head, and all cattle branded J J and B and 
belonging to his said son George Ii Brown, not to exceed on the 
whole one hundred head of cattle; 

That should at any time the United States Government desire 
to purchase the peninsula known as Pahao or any portion there- 
of, the same shall be sold free and clear of this agreement, and 
without any claim for damage to be made by the party of the 
first part by reason of such sale; 

That the said party of the first part will not buy any Kuleanas 
within said Waipio or lands within its boundaries; 

That the parties of the first and second part shall contribute 
towards the rent of the land known as Waikakalaua the sum of 
Forty Dollars per annum and taxes during the term of this agree- 
ment; 

That this business shall be carried on under the firm name or 
style of Brown & McCandless; 

That at any time when store cattle are bought with the pro- 
ceeds realized from the sale of partnership property or stock, 
such store cattle shall be held and owned upon joint account and 
equal shares; 

That should at any time the party of the first part, purchase 
store cattle with private means and money, and such store cattle 
are put upon said land or lands for fattening, that then (4) of 
the net account sales of such store cattle or stock shall be paid 
to the party of the second part in lieu of any charge for pastur- 
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age, provided however that the party of the first part shall before 
placing and putting said cattle so purchase upon said land .or 
lands, obtain the written consent of the party of the second part; 

That upon the expiration of the term of all present éxisting 
agreement or contracts to fatten cattle, upon shares or upon a 
percentage of their net account sales, the said party of the 
second part will not enter into any other or further agreements 
or contracts to fatten cattle upon shares, or upon a percentage 
of their net account sales, without the written consent of the 
party of the first part first had and obtained, and all profits that 
may be derived under or by virtue of any such agreement or 
contract shall ensue to the benefit and joint account of the parties 
of the first and second part in equal shares; 

That all existing agreements of pasturage for work oxen and 
horses of Chinese rice firms on Waipio-uka shall enure to the 
benefit of the party of the second part, but after two years from 
date hereof the pasturage charge for the taking on pasturage of 
such work oxen and horses shall be raised by the said party of 
the second part as follows: for the working oxen Eight Dollars 
($8.00) per year, for all working horses Nine Dollars ($9.00) 
per head per year, except in such cases where a contract is in 
existence for a specified price per head per annum; 

That the said party of the second part shall have the right 
to take on pasturage upon Waipio-uka only, not more than 250 
head of work horses and 150 head of work oxen, the pasture fee 
for same to enure to his sole use, benefit and advantage for the 
first three years of the existence of this agreement; after the 
expiration of said term of three years all money received as 
pasturage charges for all stock upon said lands shall be for the 
joint benefit of the parties of the first and second part in equal 
shares; 

That after the expiration of said three years should the taking 
on pasturage of such work horses and oxen in the opinion of the 
party of the first part in any way interfere with or decrease the 
pasturage of the joint stock thereof, then and in such case no 
more stock shall be taken to pasture and all work horses and oxen 
then pasturing on said lands shall be removed and taken away; 

That at the expiration of the term of this agreement, the said 
party of the second part shall have the first option of purchasing 
the interest of the party of the first part in the herd of cattle and 
their increase then upon the land or lands; 

That in the event of the parties here failing to agree upon a 
price to be paid by one to the other for his share or interest in 
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said herd of cattle then and in such case the herd shall be divided 
equally, such division to be made by arbitrators, one to be chosen 
by cach party and the two then chosen to select a third and the 
decision rendered or apportionment made shall be final and con- 
elusive; 

That in case of a division as hereinbefore provided, then the 
said party of the first part shall have the time of six months in 
which he may remove and take away his share or half (4) of said 
cattle, and no charge of pasturage for said term of six months 
shall be made by the party of the second part; 

And that all improvements made or put upon or any buildings 
erected upon said land or lands shall at the expiration of the 
term of these presents revert to and become the property of the 
said party of the second part; that all accounts shall be balanced 
and a settlement made between the parties hereto every twelve 
months; that in case of the absence of the party of the first part 
from the Hawaiian Islands that then and in such case the said 
party of the second part shall have the management, control and 
supervision, conducting and carrying on of said cattle business 
during such absence; 

In Witness Whereof, the said parties of the first and second 
part, and the said Irene Ji Brown in token of her consent and 
confirmation of the agreements hereinbefore set forth, and of the 
execution of these present, have hereunto set their hands and 
seals, the day and year first above written.” 


Following is the bill before us: 


“The bill of complaint of the above named plaintiff, Lincoln 
E. McCandless, respectfully shows as follows: 

1. That the Plaintiff is a resident of said Honolulu and that 
the defendant is a Hawaiian corporation having its principal 
office and place of business in said Honolulu. 

2. That upon the 6th day of September, A. D. 1893, the 
plaintiff being then the owner of 350 head of cows and heifers 
on the said Island of Oahu, and Irene Ii Brown, wife of Charles 
A. Brown, of said Honolulu, being the owner of the Ahupuaa 
of Waipio and of certain ilis and lands within said ahupuaa 
situate in the District of Ewa in said Island of Oahu, did with 
the consent of the said Irene Ii Brown enter into a certain agree- 
ment, a copy whereof is hereto appended and made a part hereof, 
with the said Charles A. Brown, which said agreement was con- 
sented to and confirmed by the said Irene Ii Brown. 

3. That in and by the said agreement it was agreed by the 
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said Charles A. Brown and Irene Ii Brown that for and during 
the term of 15 years from said 6th day of September, A. D. 
1893, the plaintiff and his executors, administrators or assigns 
might and should pasture and herd, free of charge, all said 350 
head of cows and heifers and their increase and all bulls used for 
breeding purposes on the lands then used for pasturage in the 
said Ahupuaa of Waipio and other lands within said ahupuaa, 
and that the said Charles A. Brown would turn over all wild 
unbroken cattle running upon the said Ahupuaa of Waipio and 
other lands within or adjoining said Waipio and under his con- - 
trol to be held and owned for the joint account of the plaintiff 
and the said Charles A. Brown, and that he, the said Charles 
A. Brown, would turn over all his tame herd of cattle then run- 
ning on said lands to be held and owned for the joint account 
of the plaintiff and the said Charles A. Brown, dividing equally 
all net profits and bearing equally all expenses; 

And that the plantiff should have the sole management, con- 
trol, supervision, conducting and carrying on of the cattle busi- 
ness entered into under said agreement; 

Excepting, however, and reserving from the operation of said 
agreement the land then used for rice, taro, fish-ponds, sea-fish- 
ing and salt lands, and certain house lots and paddocks, as in said 
agreement expressed ; 

And with certain other conditions and stipulations which fully 
appear in said written agreement. 

4. That the plaintiff placed his said herd on said land and 
that said herd, with its increase, except such cattle as have beep 
sold in the ordinary course of the business of a cattle ranch, are, 
together with the cattle agreed as aforesaid to be placed thereon 
by said Charles A. Brown, now pasturing and running on said 
land, and that the plaintiff has to this date managed and carried 
on the cattle ranch so formed as aforesaid, and is now managing 
and carrying on the same, and has in all respects done and per- 
formed all the acts and things required by said agreement to be 
done and performed by him. 

5. That on the 2nd day of July, A. D. 1897, the said Charles 
A. Brown and Irene Ii Brown transferred and conveyed to one 
Holmes, who thereupon transferred and conveyed to the defend- 
ant, the said land and all their cattle thereon and all their rights 
under the said agreement, and that the defendant now holds the 
property so conveyed and has since exercised and now exercises 
all the rights secured to said Charles A. Brown and Irene Ii 
Brown under said agreement, and has accepted and undertaken 
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and is liable and subject to all the covenants and stipulations 
which the said Charles A. Brown and Irene Ii Brown, and each 
of them, made and entered into in and by the said agreement. 

6. That the herd of cattle now held under said agreement 
by the plaintiff and defendant and running and pasturing on said 
land number from 600 to about 700 head: 

7. That the deep gulch, called the Kipapa Gulch, is in 
said land and is part of the land on which said cattle run and 
pasture and since said agreement have run and pastured: 

8. That the water naturally flowing in and through the said 
gulch, varying greatly in wet and dry seasons and in times of 
freshets, has always heretofore been available and of great use 
and benefit to the cattle running on said lands, and that there 
are many natural receptacles, pools, depressions and pockets in 
said gulch in which water has always heretofore accumulated in 
times of freshets or of wet seasons and there remained for the 
use and benefit of said cattle until consumed by the cattle and 
disappearing by natural causes of evaporation, or otherwise, and 
that in dry times the said cattle largely depend for their drinking 
water upon water so collected and standing as aforesaid in such 
receptacles, pools, depressions and pockets in said gulch: 

9. That the defendant on the 15th day of April last inform- 
ed the plaintiff that it was negotiating with the Oahu Sugar Co., 
Limited, for a lease of the water in said gulch and a portion of 
the makai part of said land of Waipio, and the defendant would 
“refuse to recognize any rights of Brown and McCandless in the 
matter,” meaning thereby and including any rights of the plain- 
tiff in or under the said agreement: 

10. That the defendant claims that it has the right to lease 
and asserts that it is about to lease to said Oahu Sugar Co. two 
large tracts of land being portions of said Ahupuaa of Waipio, 
one of said tracts containing about 200 acres and lying between 
the Oahu Railroad track and the Government Road to Waianae, 
and the other tract containing about 1400 acres, situate on the 
peninsula and known as Pahao; 

And also to grant to said Oahu Sugar Co. the right to divert 
and take from said Kipapa Gulch all the water which the defend- 
ant and said Oahu Sugar Co., one or both of them, should claim 
to be not required for the uses and purposes of the cattle and 
business mentioned in said agreement; 

And also to grant to said Oahu Sugar Co. the right to build 
such flumes and ditches and make such reservoirs as the said 
Oahu Sugar Co. should deem to be necessary or proper on the 
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lands named in said agreement and not leased to said Oahu 
Sugar Co. 

11. That the lands so proposed by the defendant to be leased 
to the said Oahu Sugar Co. are part of the lands heretofore used 
and now in use for cattle ranching under the said agreement, 
and are necessary and proper for the full benefit, use and enjoy- 
ment of said lands for a cattle ranch or for the purposes named 
in said agreement. 

12. That the defendant also claims that it has the right and 
asserts that it is about to grant to the said Oahu Sugar Co. the 
right to tap the stream now and heretofore flowing in said gulch 
at or near the head or source of said stream in order thence to 
divert the water as above mentioned, and that such tapping of 
said stream and such diversion of said water would, except in 
times of freshets, result in drying up the bed of the stream of 
water heretofore flowing in said gulch. 

13. That the granting of said lease and water rights as afore 
said would authorize and permit the said Oahu Sugar Co. to dig 
and maintain many water ditches over and across the lands here- 
tofore and now held for said cattle ranching, and that such 
ditches would be required in order to exercise the rights proposed 
to be granted as aforesaid under said lease and water grant, and 
that many of the cattle now and heretofore running on said 
lands under and in conformity with said agreement would be 
liable to be seriously injured or killed in running or being driven 
across, into or over such ditches and that such ditches would also 
be a material and serious obstruction to the driving of said cattle 
across the range in the cattle drives which the said cattle business 
requires as stated periods: 

14. That if the defendant shall make such lease of land and 
grants of water as above mentioned, the said lands and the water 
thereto appurtenant will, by reason of the matters and things 
above mentioned, become less valuable and useful for purposes 
of a cattle ranch as provided for under the terms and conditions 
expressed in said agreement; 

And the plaintiff will be subjected in the premises to great 
and irreparable loss and injury, and the defendant in so doing 
would violate the terms of said agreement: 

15. That the defendant has requested the plaintiff to con- 
sent to the lease and grants of water rights above mentioned and 
that the plaintiff refuses to consent thereto, and has requested 
the defendant to desist from the same, with which request the 
defendant declines to comply; 
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And that the plaintiff is informed by the defendant and be- 
lieves that the defendant will, unless restrained by a writ of in- 
Junction issuing out of this Honorable Court, make the lease of 
land and grants of water and of other rights herein mentioned, 
and such injunction is here prayed for. 


Wherefore, the plaintiff prays: 


1. That the defendant be summoned to appear and answer 
hereunto and be bound by all the proceedings to be had therein: 

2. That the defendant, its officers, agents and servants, be 
enjoined by writ of injunction issuing out of this Honorable 
Court from making any lease of any of the land now and hereto- 
fore used for said cattle or cattle ranch, and from making any 
grant of any water or rights of water, or rights to make or main- 
tain ditches, flumes or reservoirs in or upon any of said lands: 

3. For such other and further relief, orders and decrees as 
may be requisite and proper.” 


Following is the amendment: 


“The plaintiff with the consent of the Court, hereby amends 
his bill herein by adding thereto a new paragraph numbered 2a. 

“2a, That the said Charles A. Brown and the said Irene Ii 
Brown were married on the 30th day of September, 1886, at a 
time when by the laws of Hawaii, the husband by virtue of his 
marriage, unless otherwise stipulated by express contract, have 
the custody, use and usufruct, rents, issues and profits of all 
property of a fixed and immovable nature, belonging to his wife 
before marriage, or accruing to her after marriage; and by virtue 
of which he could, with her written consent, rent or otherwise 
dispose of the same for any term not exceeding the term of his 
natural life; 

That neither at the time of the marriage of the said ©. A. 
Brown and Irene Ii Brown nor before or since then was any 
stipulation by express contract or otherwise, by virtue of which 
the said C. A. Brown was deprived of any of the rights, powers 
and privileges conferred upon him by the said law last above 
referred to, made or entered into; 

That on the said 30th day of September, 1886, the said 
powers, rights and privileges above enumerated, by virtue of said 
law and said marriage accrued to and became vested in the said 
C. A. Brown, into and concerning all of the property of a fixed 
and immovable nature, belonging to his said wife before said 
marriage, and continued to belong to and be vested in him up to 
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and including the said 6th day of September, 1893, the day of 
the date of the said agreement the subject of this suit; 

That the said Ahupuaa of Waipio and other lands in said 
agreement mentioned, to be occupied for the purposes of’ said 
agreement, were the lands of the said Irene Ii Brown at and be- 
fore the said date of her said marriage, and upon said marriage 
became subject to the use usufruct, control and disposal of her 
said husband, in accordance with said law, and so continued up 
to and including the said 6th day of September, 1893, the date 
of said agreement.” 


This bill was demurred to by defendant on the ground that 
it does not disclose facts sufficient to constitute a cause of action 
and that the plaintiff has a complete and adéquate remedy at law. 
The circuit judge overruled the demurrer, and the defendant’s 
appeal from the decree was heard by us at the September term, 
1898. We have found the issues of law raised in this case to 
be numerous and difficult of solution. 

The plaintiff’s contentions are that the agreement binds 
Charles A. and Irene Ii Brown and their assigns the John Ii 
Estate for the term of fifteen years. The agreement gives plain- 
tiff an interest in the land which cannot be cancelled at the will 
of the Browns nor of the defendant, their assigns. The agree- 
ment does not create a revocable license but a virtual lease of 
the land. Equity should enjoin the alienation by defendant by 
way of lease or otherwise any portion of the land or water incon- 
sistent with their use as pasturage and water for cattle under 
the agreement. The lease contemplated to be made by defend- 
ants would diminish the value of the land to the plaintiff as a 
cattle ranch and subject him to irreparable loss and injury and 
would be in violation of the terms of the agreement. 

The defendant claims that the agreement created a mere 
license revocable at will with notice to plaintiff. That the agree- 
ment created a partnership between the parties, and not a lease 
of the land; that a suit for damages in case the proposed lease 
was made would afford compensation to plaintiff. 

We first consider the legal status of C. A. Brown when he ex- 
ecuted the agreement. He was in 1886 married to Irene Ii who 
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owned the land in question. The Married Women’s Act was 
passed in 1888. Mr. Brown’s status must be settled by the law 
in force in 1886, which was Section 1286 of the Compiled Laws: 
“The husband shall in virtue of his marriage, unless otherwise 
stipulated by express contract, have the custody, use and 
usufruct, rents, issues and profits of all property of a fixed and 
immovable nature belonging to his wife before marriage, or ac- 
cruing to her after marriage; and he may, with her written con- 
sent, rent or otherwise dispose of the same for any term not ex- 
ceeding the term of his natural life.” That this vested right of 
the husband was not affected by the subsequent Act of 1888, see 
Nam Chong & Co. v. Lau Kona, 9 Haw. 373. 

Mr. Brown, then, having the legal right to lease or “otherwise 
dispose” of his wife’s property had, during the term of his na- 
tural life, the right to enter into the agreement, his wife con- 
senting to it. The incident of his making the agreement take 
the form of a partnership with plaintiff by which he, Brown, 
contributed to its assets (or partnership capital) the use of the 
land upon which the cattle contributed by him and by plaintiff 
were to be pastured, in the gains from which they were to share, 
does not make his agreement any the less a legal disposition of 
the use of his wife’s land during the term of his (Brown’s) natural 
life. It was suggested in the defendant’s brief that a subsequent 
divorce of Mr. Brown has destroyed his estate in his wife’s land. 
But this defense is not in issue on the demurrer and we cannot 
consider it. The defendant corporation has succeeded entirely 
to the rights and obligations of Brown in the agreement. The 
bill so alleges and the plaintiff made no objections to his new 
partner, the defendant. Whether the defendant could terminate it 
is not in issue on the demurrer. The defendant has thus far done 
no act looking to this. We have called the agreement a “‘part- 
nership.” It seems to us to have the ingredients of a special part- 
nership. 

But it is contended that a revocable license only by Mr. 
Brown or Mrs. Brown or both of them was created by the 
agreement in favor of plaintiff. A “license” in the law 
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of real property is an “authority to do a particular act or 
series of acts upon another’s land without possessing any 
estate therein.” 13 Ency. Law, 539; Wash. R. P. 629. 
It is a personal privilege, is not assignable, ceases upon 
the death of either party and is revoked by a sale of the land by 
the licensor. But the agreement expressly binds the executors, 
administrators and assigns of the parties. (Whether the stipula- 
tion in the agreement for the personal services of the plaintiff in 
conducting the business would survive his death is not raised by 
the demurrer.) If the instrument in question passes to the plain- 
tiff a right to use the land for a definite term for a specific pur- 
pose, the grazing thereon of cattle, it creates an “interest” in the 
land, and therefore it does not create a license revocable at the 
will of the licensor, and it is immaterial whether the licensor be 
Mr. Brown in the exercise of his marital right, or Mrs. Brown, 
the then owner, to the partnership consisting of her husband 
and the plaintiff. The evident intention of the parties was to 
demise the pasturage of the land in question to plaintiff for the 
term of 15 years and Mr. Brown shared in the profits as a part- 
ner of plaintiff. This grant was in writing, signed by the parties, 
and was supported by valuable considerations moving from plain- 
tiff. He was to furnish a certain number of cattle, put up a 
mountain fence, to procure and register a new brand as the joint 
brand of the joint concern, to allow the concern to furnish for 
market one-half of the cattle allowed himself under his interest 
in the slaughtering company; to attend to and manage all the 
business of the concern without charge, to pay half of the taxes 
on the property used by the concern, half the rent of the land 
of Waikakalaua, one-half of the repairs of buildings and fences 
and covenants, not to purchase kuleanas in Waipio. 

The reservations by Brown are numerous, i. e., the lands now 
used for the cultivation of rice or kalo, two fish ponds, the sea 
fishery, the land used in making salt, konohiki house lot; the 
present house lot and vegetable garden mauka, the paddock be- 
tween the house and depot, and small paddock makai of ranch 
house. That the intention of the parties was to place at the dis- 


790 APRIL, 1899. 


posal of the partnership all the land of Waipio for pasturage, ex- 
cepting only the portions reserved by Brown, is made clearer by 
the clause, “That should at any time the United States Govern- 
ment desire to purchase the peninsula known as ‘Pahao,’ or any 
portion thereof, the same shall be sold free and clear of this 
agreement, and without any claim for damage to be made by 
the party of the first part by reason of such sale.” Certainly if 
the parties thought that all of Waipio, a part of which Pahao is, 
was placed by the agreement in the use of the copartnership for 
pasturage, it would need a clause of the above character to allow 
any part of it to be sold and the area of the range of the cattle 
diminished without a claim for damage on the part of the plain- 
tiff. Is it not inferrable from this special clause that the parties 
intended that the whole land was to be dedicated to the pastur- 
age purposes of the partnership? It is contended by the defend- 
ant that the clause that “Pahao” may be sold “without claim for 
damage” by plaintiff shows that the parties have chosen as the 
forum for redress a law court for damages and excludes the 
jurisdiction of a court of equity to enjoin the execution of a 
lease by defendant which would diminish the area of the pastur- 
age. We hardly think that the plaintiff intended to be restricted 
to a law court by this language. He was thinking of redress in 
general and was willing to forego whatever remedy he would 
have, if the sale to the United States Government should take 
place. We hold that the intention of the parties to the agree- 
ment was to part with the occupation of all the land of Waipio, 
except the reserved portions, to the partnership for pasturage of 
cattle put on the land to breed and fatten for sale. Whether 
this be called a license coupled with an interest, an executed 
license, or a lease it is immaterial. It seems to us to be more 
like a lease than any other interest so far as the use of the land 
is concerned. And this character does not seem to be affected 
by the interest which Brown had reserved in the partnership in 
lieu of rent. And yet it is not a lease in that it gave the partner- 
ship or either party to it a right to make whatever use of the land 
it chose. The “interest” of plaintiff in the land is limited to his 
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use of it for the food and water is produced as sustenance of the 
cattle of the partnership and he could not use it for any purpose 
not essential to this purpose. Then why could the defendant 
divert any portion of the land by lease or sale from the special 
use to which it was devoted by the agreement? It could not, if 
by so doing the interest of the plaintiff as copartner was injured. 
It is averred in the bill that that such an act would produce irre- 
parable injury. Of course such averment would have to be 
established. Whether equity alone has cognizance of such a 
cause of action is the most difficult question arising in the case. 


The application herein made is for an injunction to restrain 
defendant from violating its contract. 


Mr. Pomroy says, “If the owner of land enter into a covenant 
concerning the land, concerning its use, subjecting it to ease- 
ments or personal servitudes and the like and the land is after- 
wards conveyed or sold to one who has notice of the covenant, 
the grantee or purchaser will take the premises bound by the 
covenant and will be compelled in equity either to specifically 
execute it, or will be restrained from violating it,” &e. 2 Pom. 
Eq. Jur. Sec. 689. One of the cases cited is Tulk v. Moxhay, 
22 Eng. Ch. Cas. 774 (2 Phillips). The head note is, “A cove- 
nant between a vendor and purchaser, on the sale of land, that 
the purchaser and his assigns shall use or abstain from using the 
land in a particular way, will be enforced in equity against all 
subsequent purchasers with notice, independently of the ques- 
tion whether it be one which runs with the land so as to be bind- 
ing upon subsequent purchasers at law.” Lord Cottenham, 
Chancellor, said, “That this court has jurisdiction to enforce a 
contract between the owner of land and his neighbor purchasing 
a part of it, that the latter shall either use or abstain from using 
the land purchased in a particular way, is what I never knew 
disputed.” The Chancellor also says, “If an equity is attached 
to the property by the owner, no one purchasing with notice of 
that equity can stand in a different situation from the party from 
whom he purchased.” 


Now if a purchaser with notice, of the land of a covenantor 
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ean be compelled to perform the covenant much more can the 
covenantor himself be compelled to perform it; and if the 
covenant can be enforced against him, he can be enjoined from 
violating it. 3 Pom. Eq. Secs. 1338-1402. 

The jurisdiction of courts of equity by injunction against the 
breach of covenant or agreement is in aid of the legal right and 
has been assumed for the advancement of justice. Kerr, Inj. p. 
492. 


“Tt is not necessary that the breach in respect of which the in- 
terference of the court is sought should have been actually com- 
mitted; it is enough that the defendant claims and insists on his 
right to do the act complained of, although he may not have 
actually done it.” Id. p. 494 and id. p. 198. The allegations 
of the bill are sufficient in this respect. 

Another reason for sustaining the bill is, that it is doubtful if 
plaintiff could bring an action at law for damages against his 
“co-partner” the defendant. It seems to us that the court can 
specifically enforce the agreement and it is extremely doubtful if 
a resort to an action at law for damages, if it could be brought, 
would afford compensation. How could the damages be com- 
puted considering the numerous conditions and covenants of the 
agreement and the term of its continuance, The remedy at law 
must be “plain, adequate and complete.” 


We therefore confirm the decree appealed from, overruling 
the demurrer. 

A. G. M. Robertson, A. S. Hartwell, Cecil Brown and L. 
A. Thurston for plaintiff. 

J, A. Magoon & R. D. Silliman, Kinney & Ballou for de- 
fendant. 
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IN THE MATTER OF THE PETITION OF G. H. RUTT- 
MANN, FOR A WRIT OF HABEAS CORPUS. 


Av CHAMBERS, BEFORE CHIEF Justice Jupp. 


SUBMITTED November 6, 1895. Dxcipep Novemser 8, 1895. 
OPINION OF CHIEF JUSTICE JUDD. 


One G. H. Ruttmann was arrested on the 25th October last 
on the warrant of the District Magistrate of Honolulu, upon a 
complaint by T. E. Krouse, alleging that the said Ruttmann 
owed him some $300. for board and lodging and that he, Rutt- 
mann, was about to depart from the Republic without paying 
the said indebtedness or making sufficient provision for the pay- 
ment of the same. On the 80th October the District Magistrate 
rendered judgment for the amount claimed, commissions and 
costs, and found as proved by the evidence the allegation that 
Ruttmann was about to depart from the Republic without pay- 
ing the said indebtedness, &c. The court therefore declined to 
order the dis¢harge of Ruttmann and he remained in custody. 
On the 5th November a writ of habeas corpus was sued out 
before me by the said Ruttmann, the petitioner alleging that 
he is unlawfully restrained of his liberty and imprisoned by the 
marshal by virtue of the order of the District Magistrate, also 
setting out the above facts as to the suit and judgment against 
him and averring that he has no means of satisfving the same 
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and is unable to obtain sureties that will satisfy the said judg- 
ment; and claims that there is no law authorizing his restraint. 
The return of the marshal admits the custody of the petitioner 
and justifies it under the order of the District Magistrate as 
above set forth, and submits to the further order of this court. 

The petitioner contends that the law or so much of it as 
authorizes the arrest and imprisonment of a debtor until he shall 
have entered into security for the payment of the judgment, is 
unconstitutional. 

It must be assumed as true that the petitioner is unable to pay 
the judgment or to secure its payment. He is therefore detained 
and imprisoned until he pays, as long as the judgment creditor 
pays to the officer having the petitioner in custody the sum of 
fifty cents per diem for his support. His imprisonment is in- 
definite as to duration. 

The law in question was taken into the Civil Code of 1859, 
having been first enacted in 1852. It has been repeatedly put 
in operation during these years, but there are but two reported 
cases where it has been discussed. The first is King v. Huntley, 
2 Haw. 457 (1861), where Chief Justice Allen held that proof 
that the debtor was about to quit the kingdom was a seeking to 
evade the payment of his debts, and to refuse to detain the de- 
fendant would compel the plaintiff to sue him in a foreign court 
and that it was discretionary with the court to hold the de- 
fendant to giving security for the amount of the judgment which 
he obtained here. The learned Judge discusses the statute very 
much as if it was the authority for the writ of Ne Exeat, which 
is clearly a very different process and to be invoked for different 
purposes. The second case is Yuen Chock v. Chung Hoy, 8 
Haw. R. 161, where the Supreme Court held that the statute 
did not authorize the arrest of the fraudulent debtor after judg- 
ment. We held in that case that the object of the law was to 
secure the presence of the defendant in a civil action. I am still 
of that opinion. This is what is known in the law as an arrest 
on mesne process, the object of which is to compel the defendant 
to appear in the cause. See 1 Am. & Eng. Encyc. of Law, p. 
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720. In the case before me the object of the arrest was satis- 
fied; the defendant was brought before the court and judgment 
was obtained against him. He is now alleged to be held, as it 
were, in execution; that is, as if on a Ca. Sa. or writ of capias 
ad satisficiendum. I have a case in 81 N. Y. 43, People ew rel. 
Roberts v. Bowe, where it is held that where a judgment has 
been reversed the relators who were held in confinement under 
the execution could not be held under the order of arrest but 
were entitled to their discharge. It cites approvingly Ch. Kent 
in Wood v. Dwight, 7 Johns. Ch. 295. “When process is once 
discharged and dead, it is gone forever and it can never be re- 
vived except by a new exercise of judicial power.” 


Now as the arrest in this case was, as I think it was, on mesne 
process, it is discharged by the judgment and no new order has 
been taken out to hold the petitioner’s body for the debt. But 
I do not wish to decide this case on technical grounds. The 
statute neither as first enacted in 1852 nor as reenacted in 1859 
when the two sections following Section 953 were added (which 
provide for the support of the prisoner) contain provisions for 
his final discharge if unable to pay the judgment. His imprison- 
ment may therefore be for life. Other jurisdictions have pro- 
visions of the following character. In Massachusetts the defend- 
ant in execution may obtain his release by taking the “Poor 
Debtor’s” oath. In New York an assignment of all his prop- 
erty will procure his discharge. In this Republic there is no 
provision for a poor man, utterly unable to pay a judgment, ob- 
taining his release so long as his creditor pays for his support 
in jail. This is imprisonment for debt, which though not ex- 
pressly prohibited by our constitution is contrary to the spirit 
of its Article 6, which secures a person from being subject to 
punishment for any offense except upon due and legal conviction 
upon a charge describing the offense. It is also repugnant to 
Article 8, where life, liberty and property cannot be taken 
without due process of law; and to Article 9, where involuntary 
servitude except for crime is prohibited. The strongest argu- 
ment in my mind for holding the detention in prison of a debtor 
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upon the sole allegation that he was about to quit the Republic 
to be unconstitutional, is, that the intent to quit the Republic is 
not a fraud nor a crime. This is the sole allegation upon which 
the arrest was asked for. The complaint does not allege that 
the debt was contracted in a fraudulent manner, nor that the 
defendant seeks to evade the payment of a debt by secreting his 
property, or by transferring it to some other person, or by re- 
moving it out of the jurisdiction of the court. Where such alle- 
gations are made imprisonment might be justified as punishment 
for the fraud. Chief Justice Allen in King v. Huntley, supra, 
felt obliged to hold that a magistrate should inquire into the cir- 
cumstances of the case and ascertain if the object of the defend- 
ant’s leaving the kingdom was to evade the payment of the debt. 
This implies that if the iritention of the debtor was not to evade 
the payment of his debt, the arrest should be refused. In 
Stewart v. Levy, 36 Cal. 159, it was held that under the code 
the right to imprison for debt on final process in cases of fraud 
is sanctioned. The court derives this by implication from a 
provision of the code, Sec. 72, Practice Act, which has reference 
to arrest on mesne process and not final process. The court say, 
“it would be an absurd provision of the law to authorize the 
arrest of a party being accused of a fraudulent act, and to require 
his discharge upon being found guilty.” But as fraud involves 
moral turptitude, imprisonment is justified as a punishment for 
it as well as a means for enforcing payment of the debt. 

All that is essential for me to hold in this case is that im- 
prisonment for debt, where no fraud is alleged or shown, and 
where judgment has been obtained and the defendant is unable 
to discharge or secure the same, is illegal, and so much of the 
statute as authorizes such imprisonment is contrary to the Con- 
stitution, and I so hold. 

Let the prisoner be discharged. 


A. S. Hartwell and A. G. M. Robertson for petitioner. 
A. S. Humphreys for the marshal respondent. 
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IN RE APPLICATION OF MASUMOTO MICHIMOSHU, 
AND 46 OTHERS, FOR A WRIT OF HABEAS 
CORPUS. 


BEFORE CHIEF JUSTICE Jupp. 
SUBMITTED NoveMBER 17, 1895. Dxrormep NovemsBrk 18, 1895. 
OPINION OF THE COURT, DELIVERED ORALLY. 


This case presents a great many novel points, and it is hardly 
expected that my decision, which is rendered with very little 
study, should be as complete, thorough and logical as if I had 
had more time to put it into shape. 

I wish first to speak with regard to the Act in question, being 
Act 66 of March 1, 1894, respecting the landing of aliens in 
this country. It was the evident intention of the legislature, 
following the example of the United States, to create a special 
tribunal for the examination of qualifications of persons coming 
from foreign countries to entitle them to land here. In Section 
2, the tribunal for this port of Honolulu is either the Collector- 
General of Customs or his deputy. I prefer to say his deputy, 
for the reason that the Collector-General is made the court of 
appeal of last resort, and his deputy should act as the original 
court in order to have such appeal available. In the other ports 
of these islands, the “court” is the collector of customs for those 
points. The expression “the inspecting officers” is used. That 
seems to me to mean, for this port, the deputy collector and no 
other person, and a power is vested in him that cannot be dele- 
gated. 

No court can delegate its functions except by statute. A 


798 APPENDIX A. 


court may by statute refer accounts to referees or masters: but 
in this case the examination should have been made by the dep- 
uty collector. It so happened that in this case both the Collector- 
General and his deputy were away at the time the steamer with 
these immigrants arrived, but the immigrants are not to be held 
responsible for that. I say this because, in my opinion, these 
men cannot be deported as upon a decision or judgment of the 
deputy collector under the statute. 


I wish to commend the Attorney-General for his frankness in 
stating to the court that he did not rely on the proceedings of 
the customs authorities under the statute which in other in- 
stances, if regular, might be done. 


The power of the court to review the decision of the collector 
is not invoked in this case, for the reason that I have been called 
upon to act as an original court upon the facts in the case, and 
the government relies on the statute limiting the right of aliens 
to land as “the process of law” to deny the petitioners the right 
to land because they have not “visible means of support.” 


The statute does not say in the first section that the possession 
of fifty dollars is exclusive, that is, that the alien must have that 
amount of money. A man cannot be admitted if a pauper or a 
person with no visible means of support. But a man might have 
a cargo of valuable goods with him and yet not have over fifty 
cents cash in his pocket. The statute must have a sensible inter- 
pretation. A man might have a thousand dollars in foreign cur- 
rency and yet not be provided with coin current in this country. 
I think that the statute is extremely liberal in that the possession 
of fifty dollars is to be taken as evidence of his not being a pau- 
per, because fifty dollars, as we know, is not sufficient to support 
a man for any considerable length of time. 

In regard to the constitutionality of the Act. I do not under- 
take to expound the law on that question exhaustively after such 
a limited consideration of the subject. Even though there exists 
a treaty between us and Japan which allows free locomotion of 
the respective subjects of those countries and the right of ingress 
and egress, yet the government has a right to exercise its police 
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power and enact wholesome regulations in order to protect its 
own citizens. Certainly if a man is afflicted with a loathsome 
disease or one dangerous to the community, the police power of 
the state has a perfect right to make and enforce such laws as 
would prevent their landing here. My impression is tliat the 
law is not unconstitutional or in violation of the treaty, and sim- 
ilar laws under similar circumstances are generally upheld. 

As regards the facts in this case. It has been shown, and it 
is conceded, that the petitioner had in his possession certain cer- 
tificates of deposit of a Japanese bank, or a Japanese government 
bank, which I understand is something like a National Bank in 
the United States, calling for 105 Japanese Yen. These certifi- 
cates are readily convertible into the legal tender of this country 
by a local Japanese bank; and I distinguish this case from the 
one before Judge Cooper, where u check to the amount of fifty 
dollars was in question. In that case the ability of the drawer 
of the check to pay cannot be taken for granted. A check or 
order is a very different thing from a certificate of deposit pay- 
able to bearer. The legislature evidently intended that the pos- 
session of what was legal tender in this country should not be 
the only interpretation of what was “fifty dollars in money.” 
Suppose we should have come here some Armenian immigrants. 
They might have possession of Turkish coins worth no more than 
their bullion value, but not legal tender of this country. It 
would be unjust to exclude them on that ground if the value of 
their coin was $50. United States greenbacks are not legal ten- 
der in this country although readily accepted as current here. 
The statute must have a sensible interpretation. From the tes- 
timony of the clerk of that bank, these yen certificates are read- 
ily convertible into coin. I hold that the possession of them to 
the value of $50 is a compliance with the requirement of the 
statute. 


The effect of the investigation of the petitioner was of no 
more value in law than to procure from him an admission against 
his interest, his interest being to say that the money was his own. 
That admission is contradicted by his positive evidence intro- 
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duced in this court yesterday. He said that the money was his 
own, and was not to be returned to this company, and that he 
never made any contrary statement. If he had made any ad- 
mission under oath before the tribunal created by the statute, 
I should have regarded it very differently; but the admission was 
made without caution by the court or without the particularity 
in examination usually required in such cases. 

The admission was made to Mr. Doyle, a. Japanese interpreter, 
who had no official position in this matter. He was sent there 
to hunt up evidence, but the court did not meet until Mr. Mc- 
Stocker, the deputy collector, met the immigrants after the ex- 
amination was over. 

The evidence of Mr. Furuya:—I have nothing to say against 
the gentleman’s character, it seems to me, amounted to very 
little. In the first place he could not identify the man as the one 
who made the statement, and secondly he did make or see the 
entries of his statement made by Mr. Doyle. Both of these gen- 
tlemen rely on that record, and the record is not here—merely 
a type written copy. It does not meet the essential requirements 
of the statute; it was not made by the collector’s court. I do 
not care to go into the question of the credibility of the 
testimony of these gentlemen as against the oath of the petitioner 
but I wish to say that from what occurred here yesterday it is 
very clear that these Japanese immigrants are dull of 
understanding, for they do not undérstand the particu- 
lar questions put to them in every case. The interpreter 
here in court yesterday is a gentleman of high standing, 
and he had to repeat his questions over and over, and 
had to converse with the petitioner quite long before he could 
venture to interpret, showing that the Japanese is a language 
that requires particular skill in order to get one’s exact meaning. 
I do not say that the Japanese language is any different in this 
respect from other foreign tongues, but we must concede to the 
petitioner some of the infirmities in the way of getting at his 
exact meaning. 

I do not think I ought to hold the petitioner as having violated 
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the provisions of this statute by coming into this country without 
the possession of fifty dollars of his own, by reason of a somewhat 
unguarded admission to a party who had no official or judicial 
capacity in the premises. 

As regards the access of parties to these immigrants to coach 
them as to what their testimony should be in order to obtain en- 
trance into this country, I have little to say. The testimony 
would seem to exclude any such possibility of such access. Both 
sides in this case concede that there was no opportunity for any 
person to visit them and tell them to say that the money was 
their own, and not to be returned to the company. The testi- 
mony of the manager of the company was not altogether satis- 
factory as to his ignorance of the immigrants possessing the 
requisite amount of money, but he seems to have relied on the 
official inspection of these immigrants had in Japan as to their 
having the necessary qualifications. 

I hope this case will, however, throw more light on the pro- 
priety of having stricter examinations made hereafter as regards 
these matters. 

I agree with Mr. Thurston that the appearance of the peti- 
tioner, his health and strength and dress, and the fact of his 
wife coming with him and his paying her passage, are matters 
standing in his favor. This may not apply, however, to the rest 
of these immigrants. This petitioner has certainly shown strong 
proof, uncontradicted, that he left Japan with two hundred and 
sixty yen, how he obtained it, what he spent of it, and what 
remains. I cannot consider him barred by the statute. 

I therefore order the petitioner discharged. 

The Attorney-General, making no objections to similar orders 
in the cases of the other petitioners, the same orders may be 
entered in each case. 

A. S. Humphreys and Thurston & Stanley for petitioners. 

Attorney-General Smith, contra. 
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IN THE CIRCUIT COURT OF THE FIRST JUDICIAL 
CIRCUIT, HAWAIIAN ISLANDS. 


May Term, 1897. 


—— 


REPUBLIC OF HAWAII t. JOHN RADIN. 
Unrawrvi Possession or Opium. 


Svamirrep Janvary 3, 1898. Decirpep Aprit 14, 1898. 
Decisron ox Prya ix Bar, py Crrcurr Jupcr Perry. 


The defendant was charged in the District Court of Hono- 
lulu, on the 20th day of April, 1897, with “the unlawful posses- 
sion of opium or preparation thereof in Honolulu, Island of 
Oahu, Hawaiian Tslands, on, to-wit, April 6, 1897.” To this 
charge a plea in bar was interposed which read as follows: “Now 
comes the defendant in the above entitled cause and says that he 
ought not to be required to plead to or answer the charge pre- 
ferred against him herein for that he was, on the 13th day of 
April, 1897, in the District Court of Honolulu, duly tried and 
convicted of an offense identical in law and fact with that herein 
charged against him, 

“Reference is hereby made to the record in the case entitled 
Republie of Hawaii v, John Radin, tried in this honorable court 
on the 18th day of April, 1897. 

“Wherefore defendant asks the court here whether he shall 
or ought to plead or answer to the charge herein preferred 
against him, and prays that he hence be discharged without 
day.” 
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The record in the former case referred to was put in evidence 
in support of the plea. The court below overruled the plea, the 
trial proceeded, and the defendant was convicted and sentenced. 

From the ruling of the district. magistrate the defendant ap- 
pealed to this court on points of law which are stated in the 
certificate of appeal as follows: “1st. That the district magistrate, 
having found as a fact that the evidence offered by the prosecu- 
tion in this case would have warranted a conviction in the pre- 
vious case tried on April 13th, 1897, erred in overruling de- 
fendant’s plea of former conviction. 

“Od. That the conviction was contrary to law, the evidence 
and the weight of the evidence. 

“3d. That the defendant, having been proved to be a public 
hack driver, and no direct evidence being adduced of his knowl- 
edge of the contents of the -parcel containing the opium, the 
court erred in overruling defendant’s motion to discharge.” 

Complete transcripts of the record in the first case (Criminal 
Division, No. 2389) as well as of the record in the case at bar, 
duly certified, were sent up with the appeal herein and as a part 
thereof. These records show that the defendant was, on the 
13th of April, 1897, in the District Court of Honolulu, charged 
with “the unlawful possession of opium or preparation thercof 
in Honolulu, Island of Oahu, on April 6th, 1897,” and that 
he was, on the same day, after trial, convicted and sentenced to 
pay a fine; that he appealed from said conviction and sentence 
to this court with a jury, and that such appeal was withdrawn 
on the 5th of May following, and the fine paid. 

The transaction out of which these two prosecutions arose was 
this: on the 6th of April, 1897, at about 2:30 o’clock p. m., de- 
fendant was detected in the act of delivering from his hack a 
number of tins of opium, wrapped up as one package in bags, 
at or near the Oceanic wharf in this city. He was arrested and 
charged with the unlawful possession of opium, and soon after 
released upon furnishing bail. Shortly thereafter on the same 
afternoon, a search warrant was issued and under its authority 
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defendant’s premises, situate on South street in this city, were 
searched with the result that another package of opium contain- 
ing thirty tins was found therein under the bed of an employee 
of the defendant. For the possession of this opium defendant 
was again arrested, at about 4:30 p. m., and again released on 
bail. 

No evidence was offered for the defense at either of the two 
trials. At the trial of the first case, the prosecution relied upon 
the possession by the defendant of the thirty tins of opium found 
on his premises, and no evidence was adduced with reference to 
the possession of the opium found in the hack at the wharf. 
At the trial of the second case, the opposite course was followed, 
the evidence being confined to the possession of the opium found 
in the hack. 

The undisputed evidence shows that as a matter of fact all 
of the opium upon the possession of which the two prosecutions 
were based, was in the possession of the defendant at about one 
o’clock on the afternoon of the 6th of April in the room in which 
the thirty tins were afterwards found, and that it remained there 
until some time later when the defendant took a portion of it 
in his hack (leaving the remainder in the room until the search 
and second arrest were made) for the purpose of delivering it 
to some one on the steamer “J. A. Cummins” at the wharf. It 
was while attempting to make such delivery that the defendant 
was first arrested. 

It is contended by the prosecution that the plea in bar is 
improperly before the court, because at the time it was inter- 
posed the defendant’s appeal from the first conviction was still 
pending and because he might have been thereafter acquitted 
by a jury. To this the answer is that it is immaterial whether 
the appeal should finally end in an acquittal or in a conviction. 
In either event, if the proceedings are a bar at all, the verdict 
would bar the second prosecution. Moreover, the fact remains 
that the sentence in the first case has been satisfied and that the 
defendant has been punished for committing an offense, and if 
that offense is in reality the same offense for which the prosecu- 
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tion now seeks to punish him, the court must see to it that the 
constitutional provision which applies.is not violated. 

The article of the constitution relied upon by the defense in 
support of its plea provides that “no person shall be required to 
answer for any offense identical both in law and fact with an 
offense of which he has been duly convicted or of which he has 
been duly acquitted.” This article is simply the enactment in 
perhaps a slightly modified form of a rule of law which is recog- 
nized in all civilized countries. The only question is whether 
the offense described in the charge in the second case is “identi- 
cal both in law and in fact” with the offense of which defendant 
was convicted in the first case. 

The statute under which the charge was entered in each of 
the two cases under consideration provides that “any person who 
shall have in his possession opium or a preparation thereof, which 
he shall not have received” in a certain legal manner specified, 
shall be punished. Thus it is the “having in possession”— a 
condition, not an act,—which is made an offense. For the prose- 
cution it is contended that the record shows two separate and dis- 
tinct offenses committed on the same day, that the opium in 
each case was a separate and distinct lot and that the possession 
proved was distinct in different localities and at different times. 
I cannot regard the matter in that light. In my opinion, the 
record discloses but one offense committed on that day. The 
opium was all in the possession of the defendant at the same 
time; the mere fact that at the moment when the first arrest 
was made, a part of the drug was in defendant’s hack at the 
wharf and the remainder at his stables, does not make it two 
offenses or authorize the bringing of two separate prosecutions. 
Let us suppose that at the time of the first arrest the hack with 
the opium in it was at the stables instead of at the wharf, or 
that the two packages of opium were in different rooms of the 
same house, or in the same room, could it be successfully con- 
tended that in any one of these instances the facts constituted 
two separate and distinct offenses? I think not; and none of the 
supposed cases would be different in principle from the case at 
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bar. If offenses can be multiplied as contended in this case, it is 
difficult to see where the line can be drawn. A defendant hav- 
ing opium hidden in half a dozen different places on his prem- 
ises at the same time could, under such a rule, be convicted and 
punished under six different charges provided six different 
searches were made. I do not think that offenses can thus be 
multiplied. 

As to what are the tests to determine whether a plea of 
dutrefois acquit or convict is good, the following authorities are 
in point: 

“The true test by which the question whether such a plea is a 
sufficient bar in any particular case, may be tried, is, whether 
the evidence necessary to support the second indictment would 
have been sufficient to prove a legal conviction in the first.”— 
Price r. State, 19 O., 424. 

‘Where the facts charged in the second indictment would, if 
true, have procured a conviction on the first, then the plea of 
autrefois acquit is well pleaded.”,—Durham v. The People, 5 
I., 174. 

“The authorities cited and the illustrations given in support 
of the rule, as stated, all show that, to make the plea a bar, 
proofs of the facts alleged in the second indictment must. be suffi- 
cient in law to have warranted a conviction upon the first indict- 
ment of the same offense charged in the second, and not of a 
different offense. Archbold’s Criminal Pleadings, 82, and cases 
there cited. Or, in other words,, the party must have been in 
peril of being convicted upon the first prosecution of the same 
offense described in the last. * * * To bea bar, the offense 
charged in the present prosecution must agree in law and in 
fact with some offense of which the defendant might have been 
convicted upon the former prosecution, and in such former 
prosecution there must have been an acquittal or conviction.” — 
Freeland v. The People, 16 Ill. 362. 


Applying these rules to this case, the plea must be held to be 
good, Proof of the facts alleged in the second charge would 
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necessarily have required a conviction upon the first charge of 
the same offense charged in the second. Evidence of the facts 
alleged in the second charge and testified to in support thereof, 
was clearly admissible at the trial of the first charge, and, 
whether with or without the evidence actually adduced at the 
first trial, would if true not only have warranted but required 
a conviction upon the first charge; in other words, the charge 
being general, the defendant was in peril of being convicted 
upon the first prosecution of the same offense described in the 
last. That the defendant had in his possession the opium found 
in the hack in addition to that found at the stables, is mere mat- 
ter of aggravation which could have been proved in the first 
case to show the degree of defendant’s guilt, and by reason of 
which, if proved, the sentence imposed upon him could have 
been properly increased in severity. It is like the case of an 
assault, where the defendant could have been proven to have 
dealt the prosecuting witness, as a part of one transaction, six 
blows but the evidence is confined to three of the blows, in which 
case it would not be permissible for the prosecution to bring 
another charge based upon the other three blows as a separate 
assault. 


Counsel for the prosecution contends that if the plea in this 
case is held good, it would be equivalent to holding that, where 
A commits an assault upon B in the morning, is arrested and 
released on bail and immediately thereafter again assaults B, is 
again arrested and released on bail, and again assaults B, and so 
on, on the same day, a conviction or acquittal for the first assault 
would bar a prosecution for the subsequent assaults. That does 
not necessarily follow, for the case supposed by counsel differs 
materially from the case at bar in that the hypothetical case 
shows a series of distinct acts and offenses, each unconnected 
with the other and not a part of the same transaction, while the 
case at bar is entirely the opposite. How specific the charge 
would have to be in its averments in each of counsel’s hypo- 
thetical cases, in order to be unassailable by pleas in bar, I need 
not now say. This decision is based, not upon matters of form 
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in the charge, but upøn the view ot the law that an offense such 
as that disclosed by the evidence in this case, is indivisible. 


On the subject of indivisibility of offenses, the following 
citations are in point. “This court has held it as against the 
spirit of the rule to cut up or divide one transaction into separate 
offenses; as that * * * one acquitted on an indictment 
for horse stealing shall not be convicted on a separate indict- 
ment for stealing a wagon and harness, the evidence showing it 
to have been but one transaction, committed at the same time 
and place, and by taking from the same party.” —Reddy v. Com. 
(Kentucky, 1895), 31S. W. 731. 


“The omission to include in the indictment other articles, 
stolen at the same time, and forming a part of a single offense, 
was for the defendant’s benefit, if it had any bearing upon the 
case. It made the offense charged appear less aggravated than 
it really was, while the conviction or acquittal on the indictment 
as drawn, would bar another prosecution for the same larceny. 
The state cannot split up one crime and prosecute it in parts. 
A prosecution for any part of a single crime bars any further 
prosecution based upon the whole or a part of the same crime.” 
—Jackson r. The State, 14 Ind. 328 (1860). 

“The severance of the subject matter in any form, and prose- 
cuting for part, followed by a trial on the merits, equally bars 
the whole.”—2 G. & W., on New Trials, p. 55. 

In New York, a statute was in force, in 1860, which read, in 
part: “Every person who shall have in his possession any 
forged, altered or counterfeit negotiable note, bill, * * * 
with intention to utter the same as true or as false, * * * 
with intent to injure or defraud, shall, upon conviction, be sub- 
ject to punishment * * *.” In ruling upon a plea in bar 
interposed to a second charge brought under that statute, the 
court said: “The defendant had in his possession at one time 
several bank notes or bills of different banks, which were taken 
from him at the same time. He has been tried for having one 
of them in his possession and acquitted, and the question arises 
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whether he can again be tried for possessing each of the other 
notes of the different banks which he had at that time. Is the 
possession of each bill or note, holden at one and the same time, 
a distinct offense, and punishable as a distinct crime ? I cannot 
perceive how they could be deemed distinct offenses. * * * 
The act of possessing several notes, found in the defendant’s 
possession at the time of his arrest, must be considered as one 
and the same offense, as much as.the act of stealing a number 
of articles at the same time and place.”—People v. Van Keuren, 
5 Parker’s Crim. R., 76. 

In State v. Cameron, 40 Vt. 559, a motion in arrest was 
made upon the ground that two distinct offenses were joined in 
one count. In disposing of the objection the court said: “Now, 
in this case, does the count allege more than one offense ? The 
indictment charges but one taking on one day of several articles 
of property belonging to one man. It in fact charges but one 
larceny consisting of the felonious taking of three articles, 
namely, a horse, wagon and harness. If they had been taken 
at different times, they would have been several larcenies, and 
might have been the subject of different indictments. Taken 
at one time, they constitute but one theft, and cannot be the sub- 
ject of different indictments.” 

In Walter v. Com., 88 Pa. St. 137, the plaintiff in error, 
who was the proprietor of a saloon, was indicted and convicted 
of a violation of a certain Act which prohibited all persons from 
“employing or permitting the employment of any female at such 
saloon, to sell, vend, * * * any intoxicating drinks * * 
* to any person or persons.” Plaintiff in error employed on 
the same day eight females in the saloon. The opinion of the 
court was in part as follows: “It was also urged that there was 
a misjoinder; that there should have been a separate indictment 
or at least a separate count, for the employment of each of the 
said females. If there were separate offenses this would be so. 
It needs, however, but a moment’s reflection to see that but a 
single offense was committed. That offense was the employ- 
ment, and it was one act * * *, It is wholly immaterial 
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how many she employed, except for the single purpose of ascer- 
taining the amount of the fine. For her offense on that day she 
cannot be twice tried and convicted. It cannot be split up into 
eight offenses, involving a corresponding number of indict- 
ments and trials. It might as well be said that if the Act of 
Assembly had prohibited the keeping of billiard tables in the 
saloon of the plaintiff in error, and imposed a fine for each table 
so kept, that she would have been liable for a separate indict- 
ment for each table. In such case the number of tables would 
have no significance, except in the matter of the penalty, just as 
in the case in hand the number of females employed guides the 
court in imposing the fine, but is valueless for other purposes. 
It may be that if upon a day subsequent to the indictment the 
plaintiff had taken another female into her employ for a like 
purpose, an indictment would lie for such subsequent act. But 
we have not that question before us.” 

In State v. Berham, 7 Conn. 416, the defendant was prose- 
cuted under a statute similar in its provisions to the New York 
statute above cited. In the language of the court, “the prisoner 
had in his possession, at one time, several bank notes or bills of 
different banks, which were taken from him at one time. He has 
been tried for having one of them in his possession, and con- 
victed; and the question now is, whether he can be again tried 
and convicted for possessing each of the other notes of the differ- 
ent banks, which he had at that time. In other words, is the 
possession of each bill or note, holden at one and the same time, 
a distinct offense, and punishable as a distinct crime? * * * 
Here the substance of the offense is having in possession coun- 
terfeit bills or notes. The number may add to the evidence of 
guilt, but not to the number of the offences. * * * This 
information might have specified each note, which the prisoner 
had in his possession as was done in several cases cited in the 
King v. Sutton, Ca. tem. Hardw. 372. Had that been done, 
it would hardly be claimed that there could have been several 
punishments. The offense, then, is one and the same offense.” 
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See also Lorton v. State, t Mo. 56; State v. Hyglesht, 41 Ia. 
578; Wharton’s Evidence, Sec. 588. 

So, too, in the case at bar, the charge might have specitically 
set forth the possession by the defendant of the two lots of opium 
found, and it would not have been bad for duplicity in stating 
two offenses, and it would hardly be claimed that there could 
have been two punishments.. The offense committed by the de- 
fendant was all one and the same offense. 

In determining the question of the identity of the offenses, 
charged, I have examined and considered all of the evidence 
offered in support of the plea in bar as well as the whole record 
of the trial in the case at bar. That evidence is admissible in 
support of such a plea for the purpose of showing the identity 
of the offenses is well established. See the Queen v. Poor, 9 
Haw. 298. 

The plea in bar is sustained, the judgment below reversed and 
the defendant discharged. 

C. Creighton, special counsel for the prosecution, 

Kinney & Ballou and A. G. M. Robertson for the defendant. 
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AMENDMENT TO RULE 10, SUPREME COURT. 


Applications for admission to the Bar of the Supreme Court, 
or of the lower courts, must be by petition in the applicant’s 
handwriting, setting forth his age, birthplace, nationality, last 
place of residence, and the character and term of his study 
both liberal and professional. Sufficient certificates of the 
applicant’s good moral character, and, if he be a member of the 
Bar of any foreign court, the certificate of his admission to such 
Bar, must accompany the application. Whenever the Court 
deems it advisable, it may subject the applicant to an examina- 
tion upon the Constitution, Laws, and Practice of the Courts 
of the Hawaiian Islands, and upon the general principles of 
law. , The applicant must be a citizen (or denizen) of the Hawai- 
jan Islands, or of the United States of America. 


September 23, 1896. 
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IN THE CIRCUIT COURTS OF THE SEVERAL CIR- 
CUITS OF THE REPUBLIC OF HAWATL. 


Rule Number 7 of the Rules of the Circuit Courts of said 
Republic promulgated on the first day of May, 1893 (printed 
on page 717, Vol. 9, Haw. Reports), is hereby amended so as 
to read as follows: 


vit 


“Whenever a demurrer by a defendant or defendants is over- 
ruled, said defendant or defendants may file an answer within 
such time and upon such terms as the Court or Judge may, in 
its discretion, order and prescribe. 

“Special pleas may be filed together with the plea of general 
issue. Replications may also be filed.” 

Promulgated March 15, 1898. 

Henry Sirs, 
Clerk Judiciary Department. 


AMENDMENT TO RULE 14 OF THE RULES OF THE 
CIRCUIT COURTS. 


Rule Number 14 of the Rules of the Circuit Courts of the 
Hawaiian Islands, promulgated May 1st, 1893 (printed on page 
718, Vol. 9, Haw. Reports), is hereby amended so as to read 
as follows: 


“All parties in whose favor an order or decree is made shall 
prepare and, within five days after the filing of the decision 
authorizing the same, submit a draft of the same to the Judge 
for his approval.” 

Promulgated August Term, 1898. 

Henry Smiru, 
Clerk Judiciary Department. 
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In Memoriam. 


JUDGE E, G, HITCHCOCK. 


Judge Hitchcock of the Third and Fourth Circuit Courts 
(Island of Hawaii) died on the 9th October, 1898. He had been 
admitted to the bar January 19, 1858, but had not pursued the 
practice of law continuously, spending most of his life in agri- 
cultural pursuits and in the duties of sheriff of Hawaii, and 
notably Marshal of the Hawaiian Islands, He was appointed 
Circuit Judge October 29, 1896, At a meeting of the Bar of 
the Circuit Court of the Third Circuit held at Kohala during 
the October Term, 1898, the following resolutions were intro- 
duced; 


Whereas, It has pleased God to take from us the Honorable 
Edward Griffin Hitchcock, Cireuit Judge of the Third and 
Fourth Circuits, be it 

Resolved, That the members of this bar, in expressing our 
sense of the losa which the Court and community have suffered 
by the death of Judge Hitchcock, do hereby record our apprecia- 
tion of the sterling integrity, marked ability and untiring in- 
dustry which distinguished him in the performance of his duties; 

Resolved, That in the death of Judge Hitchcock the nation 
has lost a good citizen and upright Judge; 

Resolved, That, we tender to the widow and family of the 
deceased our sincere sympathy with them in their affliction; 
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Resolved, That these resolutions be entered upon the records 
of this Court. 

Several members of the bar addressed the court in support of 
the resolutions which the court, Judge Stanley presiding, or- 
dered spread upon the records and ordered a copy forwarded to 
the familv of the deceased. 


HON. A. ROSA. 


Whereas, It has pleased the Almighty to remove by death 
Antone Rosa, a member of the bar of this court, 

Resolred, That in the untimely death of Antone Rosa, this 
commnnity has lost a faithful citizen, and the bar a brilliant as 
well as valuable member; 

Resolred, That the bar hereby express to the family of the 
deceased, its sincere and heartfelt sympathy with them in their 
bereavement; 

Resolred, That the court instruct the clerk to spread these 
resolutions upon the records of the court. 

Ordered spread upon the records of the Supreme Court this 
19th day of September, 1898. 

Henry Smita, Clerk 


HON. H. A. WIDEMANN. 


Whereas, Tt has pleased the Omnipotent in His wisdom to 
remove from this world our brother the Honorable Hermann A. 
Widemann, Second Associate Justice of the Supreme Court 
from July 10th, 1869, until February 18th, 1874; be it 

Resolved, That through the death of Judge Widemann the 
bar mourns the loss of an honored member, and the community 
a conscientious and upright man, a faithful public servant and 
a loyal friend; 
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Resolved, That our sincere condolence and sympathy be ex- 
tended to the bereaved family of the deceased Justice; 

Resolved, That this resolution be spread upon the records of 
the Supreme Court, and that a copy be forwarded to the widow 
of our late brother; 

Resolved, That this honorable court be moved that when it 
adjourns this day it adjourns out of respect to the memory of its 
ex-member the late Honorable H. A. Widemann. 

Ordered spread upon the records of the Supreme Court this 
20th day of March, 1899. 

Henry Surry, Clerk 


WM. L. HOLOKAHIKT. 


Whereas, It has pleased Almighty God to remove by death 
Mr. Wm. L. Holokahiki, a member of the Hawaiian bar: 

Resolved, That in the death of Mr. Holokahiki, the bar has 
lost one of its esteemed members and truest friends; 

Resolved, That we sincerely mourn his loss, and that we ex- 
tend to his family our sympathy in their sorrow; 

Resolved, That these resolutions be spread upon the records 
of this court. 

Ordered spread upon the records of the Supreme Court this 


20th day of March, 1899. 
Henry Surru, Clerk. 
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ABATEMENT. 
Abatement does not abate an action for summary possession. 
Oahu L. & B. Co. v. Ah Yok, 416. 
See REVIVOR. 


ACCOUNTING, see PARTNERSHIP. 
ADMINISTRATORS, ” PROBATE. 
ADMIRALTY. 


1. Elements in a claim for salvage. Wilder Co. v. Lurline, 83. 

2. When a vessel is libelled it remains in the custody of the trial 
court until the case is disposed of ọn appeal. Oolgrove v. Colum- 
bia, 544. 

3. To entitle the vessel to release the bond must be for the full value 
of the vessel unless otherwise stipulated. Ibid. 

4. Vessel held liable in damages for the harsh and unnecessary treat- 
ment of one of the passengers by the captain. Colgrove v. Colum- 
bia, 693. 

5. A sale under decree in admiralty does not pass title until after 
confirmation. Smith v. Columbia, 709. 

6. A sale under a decree will be confirmed unless the price is so 
grossly inadequate as to suggest fraud. Ibid. 

ADOPTION. 
An adoption by petition to the probate court and a decree in con- 
formity with the petition is valid. Paris v. Aealoha, 450. 


ADULTERY, see DIVORCE. 
AFTER ACQUIRED TITLE ” MORTGAGE. 
AGENCY. 


1. An insurance company is liable for the negligence of its agent in 
not forwarding an application for a policy of insurance. Carter 
v. Ins. Co. 69. 

2. An undisclosed principal subsequently disclosed can be held on 
a contract. Bankrupicy of Levinho, 110. 

3. A sale of tobacco to one under fifteen years of age is a violation 
of law even if the buyer was the agent of an undisclosed prin- 
cipal. Rep. v. Kan Yau, 150. 


1 


2 


£ 
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AGENCY. 

4. An employer is liable for the reckless driving of an employee. 
Kalua v. Camarinos, 557. 

5. Rule of respondeat superior in case of private malice of agent as 
laid down in Duncan v. 8. 8. Co., 8 Haw. 411, affirmed. Colgrove v. 
Columbia, 693. 

ALIENS. 
Power of Government to expel. Re Wong Tuck, 600; Re Ah Ho, 654. 
See CITIZENSHIP, CONSTITULIONAL LAW. 

AMENDMENT TO HE CONSTITUTION. 
Publication held insufficient. Re Amendment, 339. 

ANNEXATION. 

1. Laws of the Republic of Hawaii, except those in conflict with the 
Constitution of the United States or treaty regulations, continue 
in force until altered by Congress. Rep v. Edwards, 571. 

2. Does not stop registry of foreign vessels. Spencer v. McStocker, 581. 

APPEAL. 

1. In equity the appeal is from the decree and not from the decision. 
Kahai v. Kauhia, 3. 

2. A circuit judge at chambers cannot entertain a motion to dismiss 
an appeal taken from a ruling by him; such a question is for the 
Supreme Court. Ibid. 

3. There is no appeal from a justice of the Supreme Court to the 
Supreme Court in bank. Est. of Bishop, 33. 

4. Harmless error is no ground for reversal. Curter r. Ins. Co., 72; 

Wilder Co. v. Lurline, 83. 
5. The Supreme Court can remand to the trial court for an account- 
ing where it is necessary for the decree. Damon vt. Hyde, 153. 

6. The finding in a jury waived case will be set aside only when the 
veru.ct of a jury would be set aside; and upon appeal the evidence 
will be examined only for the purpose of determining whether 
there is anything to support the finding. Ah Quai v. Puuki, 158. 

7. General appeal does not lie from the decision of a circuit court 
jury waived. Serrao v. Soares, 284. 

8. The Supreme Court reviews the evidence in a tax appeal case as 
in an appeal from a judge at chambers. Tar Asst. Appeals, 235. 

9. On appeal from the circuit judge at chambers to the Circuit Court 
the appellant must pay costs and file a bond. Fst. of Lazarus, 379. 

10. Bond on appeal need not be executed by the appellant. Wright 
©. Brown, 401. 
11. Statutory requirements may be waived. Spooner r. Rice, 427. 
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APPEAL. 

12. Questions not passed upon by the District Magistrate cannot be 
properly appealed. Rep. v. Kanalo, 435. 

13. In admiralty the appeal suspends the decree of the trial court 
and the trial is heard de novo in the appellate court. Colgrove r. 
Columbia, 544. 

14. The libelled vessel remains in the custody of the trial court until 
after the appeal. Ibid. 

15. No appeal in contempt cases. In re Davis, 594. 

16. No appeal lies from a term case. Kahului R. R. Co. v. H. C. & 8. Co. 
749. 

APPROPRIATION OF MONEYS. 
Opinion of the Justices. 515. 

ARCHITECT’S CERTIFICATE. 
If an agreement between the builder and the owner of the house 
make the architect's certificate a condition precedent for payment, 
an action may be brought without the certificate, if fraud and col- 
lusion are shown between the architect and owner. High v. 
Dunn, 37. 

ARREST OF DEBTOR. 

1. Is an arrest on mesne process and so the arrest is dissolved upon 
judgment. In re Ruttmann 1798. 

2. „Judge should not issue the warrant unless he is satisfied that the 
debtor is leaving the Republic for the express purpose of evading 
the payment of the «ebt. Ibid. 

3. Where no fraud is shown, where judgment has been obtained 
and the defendant is unable to discharge or secure the same, his 
detention in prison is illegal. In re Ruttmann, 793. 

ARREST ON MESNE PROCESS, see ARREST OF DEBTOR. 
ASSUMPSIT. 

1. Action in tort may be waived and action brought in assumpsit. 
Yung Den v. Hitchcock, 270. 

2. Silva v. Fernandez, 477. 

3. See QUANTUM MPRUIT. 

ATTORNEYS. 

1. It is censurable for an attorney to act for both parties in a case. 
Kanahele r. Wakefield, 258. 

Costs taxed in a disbarment proceedings. Re Wakefield and 
Wise 188. 

3. Fees of an attorney who is the guardian of a minor’s estate are 

declared by the probate court. Magoon v. Brash, 204. 


4. Not liable for costs to the opposite party. Kanahele v. Wakefield, 
258. 
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ATTORNEYS. 
5. See CONTEMPT. 
AUTREFOIS ACQUIT OR CONVICT. 
Tests as to a good plea in. Rep. v. Radin, 802. 
AWARD, see LAND COMMISSION AWARD. 
BAGGAGE ” CARRIER. 
BAILMENT. 
1. In a contract of bailment, the agreement to return the thing 
bailed in good condition does not make the bailee an insurer of 
the continued existence of the thing. Bowler v. Ahlo, 357. 
2. If a chartered ship is lost the charterer does not have to make 
it good to the owner. Ibid. 
3. See CARRIER. 
BANKRUPTCY. 
Claims rejected so as to bring the indebtedness below the stat- 
utory amount. Bankruptcy of Levinho, 110. 
BILLS AND NOTES. 
One partner of a non-trading partnership cannot bind the firm by 
making a note in the firm name. Lea Bow v. Young Yung, 772. 
BILL OF REVIVOR, see REVIVOR. 
BOND, ” APPEAL. 
BOUNDARIES. 
A bill to establish boundaries cannot be maintained upon an alle- 
gation that the description of the boundaries is uncertain, incor- 
rect and defective, or that the defendant has destroyed a bound- 
ary monument. Perry v. Lucas, 350. 
See EJECTMENT. 
BREACH OF CONDITION SUBSEQUENT. See DEEDS. 
BUILDING. 
Does not lose its character as a restaurant because it 1s occupied 
as a dwelling. Rep. v. Akau, 363. 
CARRIER. 
1. Common carrier is the insurer against the loss of goods except 
where the contrary is stipulated. Laupahoehoe S. Co. v. S. S. Co. 
261. 
2. There must be proof of delivery of baggage to the carrier before 
he can be charged with its loss. Silliman v. O. 8. S. Co., 685. 
3. Merely placing baggage upon the deck of a steamer is not such 
a delivery. Ibid. 
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CASHS, IN THE HAWAIIAN REPORTS, APPROVED, CITED, DIS- 
TINGUISHED OR REVERSED. 


Atong v. Kaale, VIL, 521: Rep. v. Kanalo, 438. 

Ahin v. Wideman, VII. 384: Serrao v. Soares, 285. 

Ah Lo v. Tai Lung, IX., 273: Schnack v. Cremmer, 707. 

Alau v. Everett, VII., 82: Kaimana v. Kamaunu, 768. 

Aldrich v. Circuit Court, IX., 470: In re Davis, 598. 

Ayers v. Mahuka, IX., 380: Kaimana v. Kamaunu, 768. 

Barthrop v. Kona Coffee Co., X., 402: Re Wakefield and Wise, 189. 

Bernard v. Loo Ngawk, VI., 214: Kaimana v. Kamaunu, 768. 

Black v. Castle, VII., 273; Wright v. Brown, 402. 

Booth v. Baker, X., 543: Brown v. Brown, 52. 

Booth v. Kapuakela, X., 414: Kanoii v. Kaioipahia, 328. 

Bowler v. Board of Immigration VII., 715: Peacock v. Castle, 15. 

Boyd v. Kaikainahaole, X., 456: Magoon v. Marks, 766. 

Bradley v. Thurston, VIL, 523: Hackfeld v. King, 9; Tai Kee v. Minister 
of the Interior, 61. 

Bruns v. Minister of Interior, III., 783: Mist v. Kawelo, 589. 

Campbell v. Shaw, XI., 112: Rep. v. Akau, 368. 

Canario v. Serrao, XI., 22: Canario v. Serrao, 278. 

Cartwright v. Wideman, IX., 692: Harrison v. Marks, 507. 

Castle v. Kapena, V., 27: Hackfeld v. King, 8. 

Cha Fook v. Lau Piu, X., 308: Tax Asst. Appeals, 236. 

Cleghorn v. Macfarlane, VII., 314: Peacock v. Castle, 14. 

Coleman v. Coleman, V., 300: Spooner v. Rice, 429. 

Cummins v. Wond, VI., 69: Holt v. Kaaukai, 498, 504. 

Davis v. Afong, V., 216: Wailuku Sugar Co., v. Hale, 477. 

Dortch v. Gear, XI., 552: Wilder v. Bradford, 564. 

Duncan v. Wilder 8. S. Co., VIII., 411: Colgrove v. City of Columbia, 
700. 

Ellis v. White, III., 205: Wright v. Brown, 402. 

Est. of Akahi, IX., 610: Serrao v. Soares, 285; Kahului R. R. Co. v. 
Haw. Com. & Sugar Co., 754. 

Est. of Keliiahonui, VIII, 93: Ahin v. Dist. Magistrate, 281. 

Fraga v. Benefit Society, X., 128: Serrao v. Soares, 285. 

Gomez v. Haw. Gaz. Co., X., 108: Colburn v. Spitz, 104. 

Haae v. Kuluwaimaka, X., 347: Kahului R. R. Co. v. Haw. C. & S. Co. 
764. i 

Harbottle v. Rawlins, XI., 105: Harbottle v. Rawlins, 207. 

Harris v. Judd, HI., 421: Re Holt, 148. 

Harrison v. Bruns, X., 397: Dimond v. Macfarlane, 183. 
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CASES IN THE HAWAIIAN REPORTS, APPROVED, ETC. 


Haw. Com. & Sugar Co., v. R. R. Co., XI., 479: King v. O. R. & L. Co., 
721. 
Hemen v. Kamakaia, X , 547: Brown v. Brown, 50. 
Hilo Sugar Co., v. Mioshi, VIII, 204: Macfarlane v. Col. of Cust. 178; 
Macfarlane v. Rep. 388. 
Iaukea v. Cummings, IX., 559: Kaimana v. Kamaunu, 768. 
In re Wong Tuck, XI., 600: In re Ah He, 657. 
In re Kamarawa, VI., 386: Guardianship of Brown, 681. 
Inter-Isiand 8. S. Co., v. 1206 Bags of Sugar, IX., 329: Wilder Co., v. 
Lurline, 94, 99. 
Inter-Island S. S. Co., v. Shaw, X., 624: Tax Asst. Appeals, 235, 236. 
In the matter of Chow Bick Git, IV., 385: In re Wong Tuck, 616. 
Kaanaana v. Keahi, X., 131: Tuck Chew v. Makee Sugar Co., 454. 
Kahotwai v. Lamaeu, X., 507: Flores v. Maka, 514. 
Kahoomana v. Min. of Int., III., 635: Rose v. Yoshimura, 32. 
Kalua v. Selig, V., 656: Pahia v. Maguil, 534. 
Kaluahine v. Dole, III., 374: Holt v. Kaaukai, 504. 
Kamarawa, In re, VI., 386: Guardianship of Brown, 681. 
Kamauleule v. Nagamoto, IX., 385: Dimond v. Macfarlane, 183. 
Kapena v. Kaleleonalani, VI., 579: Peenahele v. Toomey, 45. 
Kapuakela v. Iaea, X., 103: Serrao v. Soares, 285; Kahului R. R. Co., 
v. H. C. & 8. Co., 754. 
Kenoa v. Meek, VI., 67: Rose v. Yoshimura, 32. 
Kerr v. Martin, VII, 645: Carter v. Ins. Co., 71: Kahului R. R. Co. v 
H. C. & S. Co., 742. 
King v. Andreas Camacho, III., 385: Rep. v. Edwards, 580. 
“ “ Asino III., 474: Rep. v. Akau, 365. 
« © Cornwell, III, 154: Lee Yau v. Rep., 145. 
“« «“« Fernandez, VIL, 505: Est. of Lazarus, 383; Rep. v. Akau, 368. 
« =“ Gaspar, VIII., 233: Rep. v. Hime, 21. 
* Huntley, IT., 457: In re Ruttmann, 794, 796. 
“  “ Lee Fook, VII., 249: Rep. v. Kapea, 299. 
« “ Tong Lee, IV., 335: Campbell v. Shaw, 130. 
“« “Wo Sow, VIL, 737: Rep v. Edwards, 573. 
Kona Coffee Co. v. Circuit Court, X., 572: Tong On v. Tai Kee, 427. 
Lenehan v. Akana, VI., 538: Wright v. Brown, 402. 
Liliuokalani v. Pang Sam. V.. 13: Wailuku S. Co. v. Hale, 477. 
Lopez v. Soy Young, IX., 117: Dimond v. Macfarlane, 184. 
Loo Chit Sam v. Wong Kim, V., 130: Wailuku S. Co. v. Hale, 477. 
Macfarlane v. Col. of Cust., XI., 166: Spencer v. MeStocker, 586. 
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CASES IN THE HAWAIIAN REPORTS, APPROVED, ETC. 


Macfarlane v. Lowell, IX., 438: Tuck Chew v. M. S. Co., 453; Kaimana 
v. Kamaunu, 771. 
Marceil v. Freitas, IX., 396: Kaimana v. Kamaunu, 768. 
Kunuiakea, IX., 41: Schnack v. Cremmer, 707. 
Min. of Int. v. Papaikou 8. Co., VIII., 128: Macfarlane v. Col. of Cust., 
178. 
Mokuai v. Kapuniai, VI., 160: Dimond v. Macfariane, 182. 
Nahaolelua v. Kaaahu, X., 662: Kanoii v. Kaiopabia, 328. 
Nam Chong v. Lau Kona, IX., 371: Dimond v. Macfarlane, 183; Mc- 
Candless v. John Ii Est., 788. 
Naweli v. Auld, VI., 297: Holt v. Kaaukai, 498, 504. 
Notley v. Kukaiau Plant., XI., 525: Mist v. Kawelo, 598; Kahului R. 
R. Co. v. H. C. & S. Co., 754. 
Oahu R. & L. Co. v. Shaw, X., 643: O. R. & L. Co. v. Shaw, 212. 
Ohera v. Ackerman, IX., 597: Re Wakefield and Wise, 189. 
Opunui v. Kauhi, VIII., 649: Holt v. Kaaukai, 504; Dimond v. Macfar- 
lane, 184. 
Pualo v. Malo, IV., 536: Jones v. Pooloa, 757. 
Peacock v. Castle, XI., 10: Peacock v. Rep., 405. 
Perry v. Ludloff, VIII., 248: Macfarlane v. Wilder, 678. 
People’s I. & R. Co. v. H. E. Co., IX., 434: Dimond v. Macfarlane, 184. 
Phillips v. McChesney, VIII., 289: Harrison v. Marks, 508. 
Piipiilani v. Houghtailing, XI., 100: Pahia v. Maguil, 533; Magoon v. 
Marks, 766. 
Prov. Gov’t v. Mossman, IX., 360: Rep. v. Hickey, 317. 
“ « “ Hering, IX., 182: Kahului R. R. Co. v. H. C. & S. Co., 
754. 
Prov. Gov’t. v. Yoshimoto, IX., 387: Rep. v. Akoni, 57. 
Queen v. Leong Man, VIII., 340: Rep. v. Kapea, 301. 
a “ Lui Self, VII., 434: Rep. v. Edwards, 577. 
“© Poor, IX., 218: Kahului R. R. Co. v. H. C. & S. Co., 754; Rep. 
v. Radin, 811. 
Queen v. San Tana, IX., 106: Rep. v. Hime, 21. 
Rawlins v. Soap Works, IX., 266: Macfarlane v. Col. of Cust., 172; Por- 
ter v. Haw. P. P. Co., 471. 
Re Hoopai, X., 613: Lee Yau v. Rep., 144. 
Re Licenses, VII., 771: Tai Kee v. Minister of Interior, 63. 
Re Man Nun, VII., 459: Rep. v. Edwards, 579. 
Re Walker, IX., 171: Rep. v. Akau, 369. 
Rep. v. Edwards, XI., 571: Spencer v. McStocker, 585; In Re Wong 
Tuck, 626. 
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CASES IN THE HAWAIIAN REPORTS, APPROVED, ETC. 


Rep. v. Hang Cheung, X., 94: Rep. v. Toyotaro, 196. 
“ “ Hapa, IX., 622: Rep. v. Coelho, 216. 
« “ Kum Lee, X., 491: Tai Kee v. Minister of Interior, 63. 
“ “ Pedro, XI., 287: Rep. v. Kapea, 313. 
«  Tokuji, IX., 548: Rep v. Luning, 394. 
“ “« Vasconcelles, XI., 228: Rep. v. Akau, 368. 
Rex v. Gillingham, II., 750: Rep. v. Kanalo, 439. 
“ “ Haumea, VIII, 280: Macfarlane v. Wilder, 678. 
“ ç“ Wo Sow, VII., 734: Rep. v. Ruttmann, 592. 
Rice v. Spooner, XI., 330: Spooner v. Rice, 428. 
Serrao v. Soares, XI., 284: Kahului R. R. Co. v. H. C. & S. Co., 750, 754. 
Sherman v. Harrison, VII, 663: Piipiilani v. Houghtailing, 100; Pa- 
hia v. Maguil, 533. 
Shillaber v. Waldo, I., 41: Rep. v. Waibel, 225. 
Tai Kee v. Minister of Interior, XI., 57: Rep. v. Akau, 368. 
Telephone Co. v. Telephone Co., V., 460: Macfarlane v. Col. Cust., 178. 
Tong On v. Tai Kee, XI., 424: Tong On v. Tai Kee, 560. 
Un Wo Sang Co. v. Alo, VII., 673: Kahai v. Kuhia, 5. 
Vierra, v. Ropert, X., 301, 345: Dimond v. Macfarlane, 183; Harbottle 
v. Rawlins, 207, 209. 
Ward v. Kamanaoulu, IX., 619: Kaneohe R. Co. v. Ah On, 276. 
Whittit v. Miller, I., 142: Kaimana v. Kamaunu, 768. 
Widemann v. Thomas, X., 371: Harrison v. Marks, 607; Wilder Co. v. 
Lurline, 92. 
Wundenberg v. Campbell, IX., 207: Harrison v. Marks, 507. 
YeeYop v. Tai Young, XI., 198: Wilder v. Bradford, 566. 
Yuen Chock v. Chung Hoy, VIII., 161: In re Ruttman, 794. 
CHANGE OF VENUE. 
1. Is in the sound discretion of the court. Rep. v, Hickey. 
2. May be granted on application of the prosecution. Ibid. 
CHATTEL MORTGAGE. See MORTGAGE. 
CHINESE IMMIGRATION. 
Re Wong Tuck, 600; In re Ah Ho, 654. 
CITIZENSHIP. 
One born of foreign parents in the Hawaiian Islands is a Hawa- 
iian citizen. Macfarlane r. Collector of Customs, 166. 
CLOUD ON TITLE. 
A bill which shows confusion of boundaries cannot be sustained 
as a bill to remove cloud on title. Perry v. Lucas, 350. 
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COLLATERAL ATTACK. 
The proceedings of a probate court cannot be attacked in a col- 
lateral proceeding if the probate court had jurisdiction. Paris 
©. Keatoha, 450. 

COMMON CARRIER, see CARRIER. 

COMMON LAW. 
There are no common law crimes in this country and so certain 
common law requirements in pleading are not necessary. Rep. 
v. Kapea, 293. 

CONFIRMATION OF SALE, see JUDICIAL SALE. 

CONFUSION OF BOUNDARIES. 
Confusion of boundaries between the lands of two independent 
proprietors does not give equity jurisdiction to reform the awards 
and patents, there being no suggestion of the reform to be made. 
Perry r. Lucas, 350. 

CONSENT. 

1. Cannot give jurisdiction of subject matter although it can give 
jurisdiction of the person. Fst. of Bishop, 33. 

2. See APPEAL. 

CONSIDERATION. 

L A grantor who ejects his grantee may bring an action of assump- 
sit for the consideration of the grant and it is no defense that 
the grantee has been ejected. Spooner v. Rice, 41. 

2. Not necessary to a “sale” as the word is used in the statute of 
frauds. Dimond r. Macfarlane, 181. 

3. See CONTRACTS. 

CONSTITUTIONAL LAW. 

1. A law taxing all incomes of more than Four Thousand Dollars, 
and giving an exemption of Two Thousand Dollars to those who 
have an income less than that amount is void as being in conflict 
with Art. 11, of the Constitution. Campbell v. Shaw, 112. 

2. Where the essential portion of the statute is unconstitutional 
the whole will be declared void. Ibid. 

3. Amendment to the Constitution; notice of. Re Notice, 339. 

The qualifications for the President are not required of the Min- 
ister of the Interior who is acting president. Re Qualifications, 348. 

5. The act prohibiting the furnishing of liquor on restaurant pro- 
perty is not unconstitutional. Rep. v. Akau, 363. 

Election of Senators. Re Register of Voters, 370. 

7. Suits against the Government are by grant and faver and are not 
surrounded by many of the limitations surrounding actions at 
law. Peacock r. Rep., 404. 


826 INDEX. 


CONSTITUTIONAL LAW. 

8. The statute of limitations in actions against the Government is 
not unconstitutional. Ibid. 

9. The constitutional guarantee of a trial by jury is not invalidated 
by a verdict of three-fourths of a judy. Rep. v. Edwards, 571. 

10. The guarantee in the Constitution of the United States respect- 
ing the matter of indictment by grand jury does not apply to 
Hawaii. Ibid. 

11. Retrospective laws. In re Wong Tuck, 631. (Dissenting opinion 
of Judd, C. J.) 

12. The laundry act of 1898 is an unreasonable regulation and is void. 
Rep. v. Ching Geung, 667. 

13. Detention under arrest for debt when the debtor is unable to 
pay the judgment is contrary to the spirit of the Constitution. 
In re Ruttmann, 793. 

14. See SOVEREIGNTY, FEDERAL QUESTION. 

CONSTRUCTION OF CONTRACT. 

Delivery back ordinary wear and tear excepted. Bowler v. Ahlo, 

357 

Skillful and workmanlike manner. Porter v. Haw. P. P. Co., 468. 
CONSTRUCTION OF STATUTE. 

Method of construing a statute. Rep. v. Waibel, 221. 
CONTEMPT. 

1. Circuit Judge at chambers has power to fine and imprison for 
contempt. In re Davis, 594. 

2. No appeal in contempt cases. Ibid. 

CONTRACT. 

1. In a building contract where the architect’s certificate is a con- 
dition precedent for the payment for the contractor, the latter 
may bring an action for the payment without the certificate if 
he shows that the certificate is withheld by fraud. High v. Dunn, 
37. 

2. Unconscionable contract or one made under duress is not bind- 
ing. ‘Wilder Co. v. Lurline, 83. 

3. Party may waive tort and sue on the contract. Bankruptcy of 
Levinho, 110: Yung Den v. Hitchcock, 270. 

4. Contract to return a ship in good condition at the end of the 
charter period, ordinary wear and tear excepted, is made on the 
assumption of the continued existence of the vessel. Bowler v. 
Ahlo, 357. 

5. Agreement fixing the charges of a patient at a hospital to in- 
elude everything would include surgeon’s charge for a capital 
operation. Raymond v. Paia Plantation Co., 459. 
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CONTRACT. 

6. Where a contract is to be performed in a skillful manner and to 
the satisfaction of another and in default thereof that other may 
annul the contract, held, that the other could not exercise the 
option at will but only upon unskillful performance of the work, 
of which he is the judge. Porter v. Haw. P. P. Co., 468. 

7. Immoral consideration. Pahia v. Maguil, 530. 

8. Where there is a definite contract for a rate of wages an action 
on the quantum meruit will not lie. Zerbe v. Rep., 566. 

9. A promise to pay extra for what one is already bound to do is 
without consideration and unenforceable. Magoon r. Marks, 764. 

CONTRIBUTORY NEGLIGENCE. 
It is not contributory negligence for a tenant to neglect to shut 
off the water in his building and so prevent the overflow of a 
closet which caused the damage complained of. Desky v. Lack, 395. 
CORPORATIONS. 

1. The Minister of the Interior has no discretion in the matter of 
filing articles of imcorporation which are presented to him in 
accordance with § 4, Ch. 43, Laws of 1890, his duty being minis- 
terial only. Hackfeld v. King, 5. 

2. Meetings must be held on the day provided for in the by-laws. 
Canario v. Serrao, 22. 

3. Power to alter by-laws is in the stockholders and not in the di- 
rectors. Ibid. 

4. Where by-laws provide for a certain time of meeting and by the 
order of the directors a meeting is held at a different time, all 
acts of the stockholders at the meeting are void. Ibid. 

5. Officers of a corporation can be elected at a meeting ordered by 
a court in a quo warranto proceeding. Canaria r. Serrao, 277. 

6. In a quo warranto proceeding a court has no power to declare 
void stoc: held by a registered owner. Ibid. 

COSTS. 

1. In informations against attorneys. Re Wakefield and Wise, 188. 

2. Assumpsit does not lie against attorneys for the costs of their 
clients. Kanahele r. Wakefield and Wise, 258. 


COURT. 


A. SUPREME Covrt: B. Crrevir: C. District: D. Court AND Jury. 


A. SUPREME COURT. 
1. Practice in Mandamus. Canario vr. Serrao, 22. 
2. Neither the Supreme Court nor a justice thereof have original 
jurisdiction in equity or probate. Est. of Bishop, 33. 
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COURT. 
3. May remand bills of exceptions for amendment. Magoon v. Ahmi, 


233. 

The Supreme Court of Hawaii has no jurisdiction to review the 
U. S. laws or the appointment of U. S. officers. Re Wong Tuck, 
600; but see Re Ak Ho, 656. 

See APPEALS: EXCEPTIONS: WRIT OF ERROR. 


B. CrrRcurr CoURT 
Circuit Court may raise the question of jurisdiction of its own 
motion. Peacock v. Castle, 10. 
Circuit Court has no jurisdiction to hear an action against the 
Government. Ibid. 
A cause may be tried in the Circuit Court where the amount in- 
volved is less than Fifty Dollars, if the title to realty is in issue. 
Kaneohe R. Co. v. Ah On, 275. 
Special terms of the Circuit Court. Rep. v. Kapea, 293. 
Action to quiet title is a term and not a chamber case. Flores v. 
Maka, 512. 
Circuit Court has jurisdiction to issue writs of mandamus against 
officers of the Government. Spencer v. MeStocker, 581. 
Decision of a judge in a jury waived case must be in writing or 
it is void. Maalo v. Kaiapa, 705. 


C Drsrrict Court, 
Has no jurisdiction to try title to an easement. Kaneohe R. Co. 
v. Ah On, 275. 
May appoint next friend to sue for a minor. Ahin v. District Ma- 
gistrate, 279. 
Has no equity jurisdiction. Tong On v. Tai Kee, 424. 
Has no power to suspend sentence except by statute. Rep. v. 
Pedro, 287. 


D. Court ann JURY. 


New trial ordered in a criminal case where one of the jurors has 
not taken the oath to the Government. Rep. v. Coelho, 213. 
Where a juror is disqualified the court should order a new trial 
only where counsel has been diligent to find out the qualifica- 
ations. Ibid. 

Examination of jurors touching their qualifications. Rep. v. 
Kapea, 298. 

Improper allowance of challenge for cause not error. Ibid. 
Province of jury in questions of law and fact. Ibid. 
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COURT. 


6. 


12. 


If the court disallows improperly a challenge for cause and the 
defendant then challenges the juror peremptorily, the error of 
the court will not reverse, the defendant not having exhausted 
his peremptory challenges. Ibid. 

Misconduct of jury. Boyd v. Gandall, 322. 

Bribery of a juror is not shown by his lavish expenditures. Ibid. 
Improper remarks of counsel in summing up may be checked 
by the court. Ibid. 

Juror need not have taken the oath by the United States Govern- 
ment. Rep. v. Edwards, 671. 

Juror is not an officer of the Government. Jbid. 

Verdict of nine jurors is sufficient to convict. Ibid. 


COVENANT, see INJUNCTION: LAND. 
CRIMINAL LAW. 


21. 
22. 


Cuanae oF Venour may be granted to prosecution. Rep. v Hickey, 
814. 

Cuanar or Venue is in sound discretion of the Court. Jbid. 
Cuarar. Sufficiency of. Lee Yau v. Rep., 143, 

Omararna Jury as to degree of offense. Rep. v, Kapea, 310. 
Commrrment need not specify the term. Rep. v. Kapea, 298. 
Consprracy. Lee Yau v, Rep., 148. 

Convictron on the uncorroborated testimony of accomplice. Rep. v. 
Edwards, 571. 

CRIMINAL Intent. Rep. v. Akau, 363. 

Dearge or Orrexsse. Rep. v. Kapea, 810. 

DELIBERATION IN Murper. Rep v. Tsunikichi, 341. 

DısrıtLuına. Possession of liquor as evidence of. Rep. v. Akoni, 63. 
EMBEZZLEMENT. Rep. v. Coelho, 218. 

Former Conviction on Acgurttan. Rep. v. Radin, 802. 
FurnisHina Liquor, meaning of the term. Rep. v. Akau, 363. 
Gamspuine, Rep. v. Kanalo, 435. 

Guano Jury, Rep. v. Edwards, 571. 

Ianorance of the law does not excuse. Rep. v. Akau, 363, 
Inprorment, sufficiency of. Rep. v. Coelho, 213. 

Launpry Act of 1898 is unconstitutional. Rep. v. Cheung Geung , 
667. 

Liquor. Furnishing in a lodging-house or restaurant. Rep. v. Akau, 
363, 

Liquor. Sale of. Rep. v. Vasconcelles, 228. Rep. v. Hime, 18. 
Liquor. Intoxicating and spirituous. Rep v. Akoni, 53. 
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CRIMINAL LAW. 


23. 
24. 
25. 


38. 
39, 


41. 


42. 


RRS 


Liquor. Distilling. Rep. v. Akoni, 53. 

MANSLAUGHTER, Rep. v. Hickey, 314. 

MERCHANDISE Licensr. Law granting does not make selling of 
liquor criminal. Rep. v. Vasconcelles, 228, 

MURDER IN THE First Decree, Rep, v. Kapea, 293. 


i aor a ee s Fi Rep.v Yoshida, 334, 
t soon s s Rep. v. Tsunikichi, 341. 
t “© SEconp “ Rep. v. Toyotaro, 195. 


Noru Pros. may be entered by the Sheriff. Re Wakefield and 
Wise, 186. 

Orrum. One having two separate lots of opium is not guilty of two 
separate offenses. Rep v. Radin, 802. 

Purapine. Certainty of indictment in embezzlement. Rep. v, 
Coelho, 218. 

Purapine. Facts alleged, and not the name given by the pleader, 
determine the offense. Lee You v, Rep., 143. 

Purana. Indictment in murder. Naming the deceased. Rep. v. 
Kapea, 293. 

Puxapine. Indictment may describe the offense in several different 
ways, and prosecution is not bound to elect upon which count it will 
proceed. Rep. v Tsunikichi, 341. 

Puzapinc. Former acquital. Rep.v Radin, 802. 

Puravinc. Objection to the charge must be made before pleading. 
Rep. v. Kanalo, 435. 

Postponina SENTENCE. Rep. v. Kapea, 293. 

PREMEDITATED Marore. How long it must be conceived before the 
time of the killing in order to constitute murder in the first degree. 
Rep. v. Tsunikichi, 341. 

PRINCIPAL AND Acozssory. The same indictment may charge a de- 
fendant as both, Rep, v. Ruttmann, 591. 

PRINCIPAL AND Accessory. One charged as both may be found 
guilty though the alleged principal is acquitted. Rep. v. Ruttmann, 
591. 

Rare. Evidence does not support the conviction. Rep. v Mura- 
moto 774. 

Sopomy. Rep. v. Luning 390; Rep. v. Edwards, 571. 
SUSPENDING SENTENCE, Rep. v. Pedro, 287; Rep. v. Kapea, 293. 
Sonrortine Wrruour a License, Rep. v. Waibel, 221. 
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46. Tosacoo FurnisHeD To Minors. Rep. v. Kan Yau, 150. 
47. VENUE, ALLEGATION OF, in a charge in the District Court. Rep. v. 
Kanalo, 435. 


DAMAGES. 

1. Damages which cannot be accurately measured should not be 
denied but left to the jury. Ah Quai v. Puuki, 158. 

2. Remittitur will not be granted by the Supreme Court where the 
amount to be remitted is uncertain. Tuck Chew v. Makee S. Co., 
453. 

3. New trial may be granted on the ground that the damages are 
excessive. Ibid. 

4. A verdict of seventy-five dollars held excessive where the pro- 
perty in question was a piano and there was no evidence of its 
rental value. Telles v. Trask, 457. 

5. A verdict of Five Hundred Dollars considered large but within 
the province of the jury. Saylor v. The Star, 671. 

6. Damages increased in the Supreme Court in an appeal in admi- 
ralty. Colgrove r. Columbiu, 693. 

7. Trial judge ordered a new trial on the sole question of damages 
and the Supreme Court remanded the case for new trial on all 
of the issues. Kaimana r. Kamaunu, 767. 

8. See MEASURE OF DAMAGES: SALVAGE. 

DEATH OF PARTY, see REVIVOR. 
DEBT, IMrRnISONMENT FOR. 
Contrary to the spirit of our Constitution. In re Ruttmann, 793. 
DECISION. 
Of judge in jury waived case is void if not in writing. Maalo 
v. Keiapa, 705. 
DEEDS. 

1. A grant upon love and affection and upon the condition that the 
grantee pay five dollars per week to the grantor is not a grant 
upon conditions, but the five dollars per week is a part of the 
consideration. Spooner t. Rice, 41. 

2. A breach of a condition subsequent in a deed does not of itself 
work a forfeiture. Rice v. Spooner, 330. 

3. In order to work a forfeiture the grantor must re-enter, or if 
he is in possession he must hold it with intent to forfeit. Zbid. 

4. Description in. Perry v. Lucas, 350. 

5. Government is not liable for revenue stamps. Macfarlane v. Rep., 
387. 
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DEEDS. 
6. Under § 1287 of the Civil Code a married woman’s deed prior to 


1888 is invalid if her husband’s consent to it is not in writing. 
Holt v. Kaaukai, 497. 

7. A deed will not be declared void for want of description if from 
the whole it can be determined what was to be conveyed. Mist v. 
Eawelo, 587. 

8. Where a contradiction occurs in a conveyance the false or mis- 
taken part may be rejected and effect given to that part which 
expresses the manifest intent of the parties. Ibid. 

9. Description of land in a deed may be made more certain by re- 
ference to other instruments mentioned in it. Ibid. 

DEFAMATION, see LIBEL. 
DESCRIPTION, ” DEED: LAND: LANDLORD AND TENANT. 
DEVISE. 
Devise of property to one and the income to be paid to another 
does not create a spendthrift trust. Guardianship of Holt, 146. 
DISQUALIFICATION OF JUDGE. 
See NEW TRIAL. 
DIVORCE. 

1. Divorce on the ground of adultery cannot be granted unless 
the libellant begin suit within one year after the discovery of the 
adultery. The rule is the same if the adultery continues up to 
the time of tne filing of the libel. Hobron v. Hobron, 713. 

2. A divorce on the ground of the libellee having leprosy cannot 
be granted unless upon a preponderance of the testimony it ap- 
pear to the satisfaction of the court that the libellee is so affected. 
Ibid. 

DOWER. 
Under the law of 1850 the dower right did not entitle the widow 
to take possession of the land of her husband until the dower 
portion had been set off to her. Jones v. Pooloa, 755. 

DUE PROCESS OF LAW, see CONSTITUTIONAL LAW. 


DURESS, ” CONTRACT. 
DWELLING HOUSE, ” BUILDING. 
EASEMENT. 


Title to an easement is title to realty and cannot be tried in a 
District Court. Kaneohe R. Co. t. Ah On, 275. 
EJECTMENT. 
1. Plaintiff’s claim through a prior land commission award takes 
precedence over defendant’s prior survey. Rose v. Yoshimura, 30. 
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EJECTMENT. 


2. Evidence as to the value of buildings on the disputed land is 
not admissible where there is no claim for mesne profits. Kunoii 
r. Kaiopahia, 326. 

3. May be maintained by a mortgagor against a stranger. /bid. 

4. Is not the proper remedy for the recovery of land forfeited by a 
breach of condition subsequent. Rice v. Spooner, 330. 

5. Involves the right to possession and the title and so may be main- 
tained concurrently with an action for summary possession. 
Oahu Le € B. Co. r. Ah Yok, 416. 

6. Does mot bar a subsequent suit for summary possession. Thid. 

7. Where neither proves title the one having the better right to 
possession prevails. Kwong Lee Wai r. Ching Shai, 444. 

8. One who is in possession and claims under documents purporting 
to convey the land, and who has a good title to one half has a 
prevailing right over one who has no claim of title and has pos- 
session only by force. J/hid. 

ELECTION. 
Re Reyister of Voters, 370. 

EMINENT DOMAIN. 
An injunction is the proper remedy to restrain a corporation from 
taking land by the right of eminent domain where such corpora- 
tion is not entitled to exercise the right, H. C. & 8. Co. r. R. R. Co. 
479. 

2. Chap. 29, Laws of 1878 confers the right of eminent domain upon 
such roads as have entered into a contract with the Minister of 
the Interior. bid. 

3. The charter of the Kahului R. R. Co., is not such a contract. Ibid. 

4. Land held by the State and already donated to a publie purpose 
cannot be condemned by a quasi-public corporation. King i. O. R. 
& L. Co, 717%. 

5. The allegation that the State would put the same land to a super- 
jor public use is not a traversible fact. Jbid. 

6. An equitable owner of land has no right to an injunction against 
condemmation proceedings brought against the trustee, unless 
collusion between the trustee and condemning party is alleged. 
H.C. & 8. Co. v. Wailuku 8. Co., 760 

EQUITY. 

1 It does not follow that because law does not provide a remedy 
that equity must. High vr. Dunn, 37. 

2 A plain, adequate and complete remedy at law defeats recourse to 
equity. Ibid. 
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EQUITY. 
3. Equity has no jurisdiction to establish boundaries where there is 


merely an overlapping in the description of the plaintiff's and 
defendant’s deeds. rerry t. Lucas, 350. 


4. Power of equity over the estates of persons non compos. Numner 
v. Perry, 372. 

5. Where a party has a good remedy by ejectment or trespass he 
cannot resort to equity. H.C. & 8. Co. c. K. R. Co., 440. 

6. An action in trespass and one in ejectment do not form what 
is known as a multiplicity of suits. Jbid. 

7. A mere allegation of irreparable injury is not sufficient to give 
equity jurisdiction. (bid. 

8 <A proceeding to quiet title is an action at law and not a suit in 
equity. lores vt. Maka, 512, 

9. What is granted under a prayer for general relief, Dorteh r. (ear, 
552. 

10. A cestui que trust has no remedy in equity against one who seeks 
to condemn his property, on the ground that the trustee will not 
properly defend the condemnation. H.C. & 8. Co. v. Wailuku N. 
Co., 760. 

11. Where damages cannot be computed at law there is no such legal 
remedy as will defeat the resort to equity. WeCandiess r. John 
li Est., 777. 

ESTOPPEL. 

1. Where a mortgagor without title pays the mortgage debt with 
money advanced by one whom he assures he has good title and 
to whom he promises to convey; and afterwards the mortgagor 
acquires title and convevs gratuitously to a third person, the 
lender is entitled to be subrogated to the mortgagor’s rights and 
the gratuitous grantee is estopped by the grantor’s represent- 
ations from pleading want of title. Peenahele ¢. Toomey, 44. 

2. Representations that one has good title estops his gratuitous gran- 
tee, with notice, from setting up want of title. Thid. 

3. See RES ADJUDICATA. 

EVIDENCE. 

1. What evidence will support a charge of a sale of liquor at a cer- 
tain place when the liquor was sent from another place. Rep. 
c. Hime, 18. 

2. It is not error to refuse to strike out irrelevant evidence where 


no objection was made to its introduction. Carter r. Ins. Co., 
75. 
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EVIDENCE. 

3. A witness cannot be cross examined on matters not brought out 
on direct. Ptipiiluni v. Houyhtailing, 100; Kaluukea v. Henry, 430. 

4. Particular acts of misconduct cannot be shown to impeach the 
general credibility of a witness. Colburn c. Npits, 104. 

5. Memoranda made by a witness can be used for the purpose of 
refreshing his recollection but cannot be put into evidence. Nep. 
v. Toyotaro, 195. 

6. Hypothetical questions can be asked of a witness if the hypothe- 
sis is in accord with the evidence of the case. faupahochor N 
Co. v. 8. 8. Co. 261. 

7 Expert evidence is allowed in nautical matters. /bid. 

8. Great latitude is allowed to the trial judge in ruling upon the re- 
direct examination. Rep. v. Kaper, 293. 

9. A non-expert witness may be asked his opinion upon cross ex- 
amination for the purpose of testing his credibility. Boyd v. Gan- 
dall, 322. 

10. A witness is not allowed to strengthen his evidence by telling 
that he has made the same statement to another person. /bid. 

11. Evidence held part of the res gestae. Rep. +. Yoshida, 334. 

12. On a trial for murder prosecution proved the killing of the per- 
son alleged in the indictment and then proved the killing of an- 
other person at the same time; held, a part of the res gestae. 
Rep. v. Tsunikichi, 341. 

13. It is a matter within the discretion of the trial judge as to how 
far a witness may be asked incriminating questions, Rep. t. Lun- 
ing, 390. 

14. A witness who proves adverse to the party producing him may 
be asked concerning former inconsistent statements made by 
him. Kwong Lee Wai v. Ching shai, 444. 

15. Questions bringing in collateral matter may be allowed by the 
trial court. Jbid. 

16. It is error to exclude the introduction of the record of the for- 
mer trial of the same suit for the purpose of testifying that the 
witness had testified differently before. Telles vr. Trask, 457. 

1%. Improper cross-examination is not ground for revergal unless the 
party is prejudiced by it. Booth t. Beckley, 518. 

18. Whether competent evidence admitted out of its regular order is 
ground for reversal depends upon whether a party is injured by 
it. Ibid. 

19. Test as to the injury. Ibid. 


s36 INDEX. 
EVIDENCE. 

20. Proving case on cross examination. J/bid. 

21. Jury is entitled to convict on the uncorroborated evidence of an 
accomplice. Rep. r. Edwards, 571. 

22. Burden of proof. Hoffman v. Bailey, 669; Richard r. Houghtailing. 
190. 

23. Incompetent evidence once introduced must be attacked by a mo- 
tion to strike: an objection to it does not avail, and the court’s 
ruling upon such an objection cannot be made the subject of an 
exception. Saylor r. The Star, 671. 

24. What evidence may be iniroduced in surrebuttal is largely in the 
discretion of the court. Iaefarlane v. Wilder, 673. 

25. A plaintiff who relies upon a new promise to pay a debt barred by 
the statute of limitations must show by a preponderance that 
there was such a new promise. Sehrack r. Cremmer, 706. 

EVICTION. 
Eviction of guarantee is no defense to an action of assumpsit 
against the grantee for the consideration. Npooner v. Rice, 41. 
EXCEPTIONS. 

1. Supreme Court may remand a bill of exceptions to the trial court 
for amendment so as to include the evidence. Wayoon r. Almi. 
233. 

2. All assignnients of error must be embodied in a bill of exceptions 
or they will not be passed upon by the Supreme Court. Nerraor. 
Soares, 284, 

3. Exceptions must be taken from the Circuit Court jury waived. 
Notley v. Kukaiaw Plantation Co., 525. 

4. Incompetent evidence once introduced may be attacked by a mo- 
tion to strike: an objection to it after its introduction does not 
avail and the court’s ruling on the objection cannot be made the 
subject of an exception. Saylor v. The Star, 671. 

5. Purpose of bill of exception: R, R. Co. v. H. C. & N. Co. T49. 

6. Where an error is patent upon the face of the record and an ex- 
ception is duly signed by the judge a bill of exceptions is un- 
necessary. Ibid. 

EXEMPTIONS. 


Wages are not exempt in garnishment. Serrao e. Ramas, 260. 


FALSE IMPRISONMENT. 


1, 
2. 


Action in admiralty. Colgrore v. Columbia, 693. 

A voluntary entry of one into the place of confinement of another 
cannot be made an imprisonment. Berliner r. Columbia, TOL. 

See MALICIOUS PROSECUTION. 
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FEDERAL QUESTION. 
The Hawaiian courts have the right to inquire into the legality of 
and to construe the Federal laws, and to pass upon the validity of 
Federal officers. (Re Wong Tuck, 600 overruled.) Jn re Ah Ho, 654. 
FORFEITURE. 
See DEEDS, EJECTMENT. 
FORMER ACQUITTAL OR CONVICTION. 
Requisites of a good plea. Rep. r. Rudin, 802. 
FRAUD. 

1. Inadequacy of consideration, to constitute fraud, must be so great 
as to shock the conscience of the court. Harbottle r. Rawlins, 105. 
Evidence on a bill to cancel deed for fraud not sufficient. Ketii- 
kanakaole r. Walker, 162. 

3. See GUARDIAN AND WARD. 

GARNISHMENT. 
1. A debt due upon a contingency and not upon a lapse of time is not 
the subject of garnishment. Souza v. Smith, 202. 

2. Wages are not exempt. NSerrao v. Ramas, 260. 

3. A trustee may be held as a garnishee even before he has filed his 
annual account. Peterson r. Titeomb, 466. 

GOVERNMENT, ACTION AGAINST. 

1. A claim for money paid under protest to the Collector of Customs 
is a claim against the Government and so a Circuit Court is with- 
out jurisdiction. Peucock v. Castle, 10. 

2. If an action is brought against the Collector General of Customs 
and the Government wishes to defend, the proper practice is to do 
so in the name of the real defendant, or as an intervenor, but not 
as real defendant. Jhbid. 

3. Governments cannot be sued except upon their own consent, and 
so an act which provides that an action against the Government 
shall be tried without a jury does not violate the constitutional 
guarantee of trial by jury. Jhid. 

4. As it cannot be sued except by its own consent, the Government 
may impose its own limitations in such suits. Peacock r. Rep., 404. 
Action against the Government is in the nature of an auditing 
proceeding. Jbid. 

6. See CONSTITUTIONAL LAW. FEDERAL QUESTION. 

GRAND JURIKES. 
Have never been authorized hy the Hawaiian law. Rep. e. Ed- 
wards, 571. 

GUARDIAN AD LITEM. 


District Conrt may appoint. hiu r. Disteiet Magistrate, 279. 
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GUARDIAN AND WARD. 

1. Conveyance from ward to guardian are viewed with disfavor and 
there is a presumption against the good faith in such transactions. 
Richard v. Houghtailing, 190. 

2. Burden of proof is upon the guardian in a suit against him to can- 
cel a deed made in his favor by the ward during the term of his 
guardianship. Jbdid. 

3. Attorney’s fees due the guardian are to be determined by the pro- 
bate court. Magoon r. Brash, 204. 

4, In appointing a guardian of an infant the judge has large discre- 
tion as to the appointee and may disregard the statutory provi- 
sion giving preference to the parents, Guardianship of Brown, 679. 

HUSBAND AND WIFE, see DEED, DIVORCE, DOWER. 
IMMIGRATION. 

1. The laws which requires an immigrant to have at least fifty dol- 

lars in coin, before landing, is complied with if he has foreign 


money which is worth that amount. /n re Michimoshu. 797. 
2. Of Chinese under the Newlands’ Resolution. Re Wong Tuck, 600; 
Re Ah Ho, 654. 


IMPOSSIBILITY OF PERFORMANCE. 
Bowler v. Ahlo, 357. 

IMPRISONMENT FOR DEBT, see ARREST OF DEBTOR. 

INCOME TAX. 
Declared unconstitutional because of unjust discrimination. 
Campbell v. Shaw, 112. 

INFANT. 
District Court may appoint next friend to sue for. Ahin v. Dis- 
trict Magistrate, 279. 
See GUARDIAN AND WARD. 


INJUNCTION. 
1. May be granted to one partner against another partner to restrain 
the negotiation of a draft obtained fraudulently. Wilder r. Brad- 

ford, 563. 


2. The procuring of an injunction maliciously and without probable 
cause entitles the damaged person to aright of action. K. R. R. Co. 
v. Haw. C. £ S. Co., 739. 

3. The cestui que trust cannot enjoin the condemnation of land mere- 
ly on the allegation that the trustee refuses to defend the con- 
demnation. Haw. C. & 8. Co. v. ‘Wailuku N. Co., T60. 

4. A covenantee in a lease may enjoin the breach of a covenant by 
the covenantor or a purchaser with notice. WeCandless v. John Ii 
Esl., TTI. 
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INJUNCTION. 
5. Threat of a breach will entitle the covenantor to an injunction. 
Ibid. 
INSTRUCTIONS. 
May be refused if given substantially in another form. J. 8. Co. 
v. Wilder 8. 8. Co., 261. 
INSURANCE. 
An insurance company is liable for the negligence of its agent in 
forwarding an application for a policy. Carter v. Ins. Co., 69. 
INTEREST. ' 
Allowed on a sum from the day when it becomes due. Sponne: v. 
Rice, 41. 
See USURY. 
INTOXICATING LIQUOR. 
Distinction between intoxicating and spirituous liquor. Rep. v. 
Akoni, 53. 
See CRIMINAL LAW. 
JUDGE, DISQUALIFICATION OF, see NEW TRIAL. 
JUDGMENT. 
A decision of a judge in a jury waived case is void if it is not in 
writing. Maalo v. Kaiapa, 105. 
See ARREST OF DEBTOR, COLLATERAL ATTACK, RES 
ADJUDICATA. 
JUDICIAL SALE. 

1. A sale will be confirmed, if regular, unless the price obtained is so 
grossly inadequate as to be presumptive of fraud. Smith v. Colum- 
bia, 709. 

2. At the confirmation of a sale under decree in admiralty, the suc- 
cessful bidder is entitled to be heard as if ħe were an original 
party to the suit. Ibid. 

3. Sale of a ship in admiralty does not pass title until confirmation. 
Ibid. 

4. Upon confirmation the sale is open to the same objections as could 
be made in a confirmation in equity. Ibid. 

JURISDICTION. 

1. Circuit Courts have no jurisdiction to try cases against the Gov- 
ernment. Peacock v. Castle, 10. 

2. Circuit Court may entertain the question of jurisdiction upon its 
own motion. Ibid. 

8. Circuit Court has original jurisdiction of a case involving less 
than fifty dollars if the title to realty is involved. Kaneohe R. Co. 
v. Ah On, 275. 


S0 
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JURISDICTION. 


4, 


Oo 


District Court has no jurisdiction to try title to an easement. 
Ibid. 

Consent cannot give jurisdiction of subject matter. Est. of Bishop, 
33; Tong On r. Tai Kee, 424. 

District Court has no equity jurisdiction. Vong On r. Tai Kir, 424. 
See COURTS, FEDERAL QUESTION, GOVERNMENT. 


JURY, see COURTS, D. 


LAND. . 

1. Surveys and awards. Rose v. Yoshimura, 30. 

2. Conveyance obtained under undue influence. Richard r. Hongh- 
tailing, 190. 

8. Contingent remaindermen are not liable for attorney’s fees 
where they have not employed the attorneys. Weyoon v. Brash, 
204. 

4. Land held upon a condition subsequent which has been broken 
may be recovered back by the re-entry of the grantor, or, if he 1s 
in possession, by holding it with the intention to forfeit. Mier r. 
Npooner, 330. 

5. A bill in equity to establish boundaries does not lie when the two 
awards cover the same portion of land. Perry r. Lucas, 350. 

6. A person who enters under a mistake as to the description and 
holds openly, continuously and notoriously for the statutory 
period may gain title. Booth r. Beekley, 518. 

7. Instructions on adverse possession and priority of awards. Hec- 
farlane r. Wilder, 673, 

8. A widow before 1850, does not stand in a fiduciary position to- 
wards her husband’s heirs, and so she could acquire title by hold- 
ing adversely to them for the statutory period. Jones r, Poolod, 
755. 

9. This rule has been changed by § 1305 of the Comp. Laws. /hid. 

10. A purchaser of land with notice that his grantor has covenanted 
with another concerning the use of the land is bound by that cove- 
nant and will be enjoined against the breach of it. WeCandless r. 
John Ti Est., TTI. 

11. Under the laws of 1850 a widow is not a tenant in common with 


the heirs of her deceased husband in land left by him. Jones r. 
Pooloa, T55. 
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LAND. 


12. 


13, 
14. 


An agreement concerning land which binds the person, his exe- 
cutors and assigns, creates an interest in the land which cannot 
be considered a mere license. WeCandless t. John Ti Est., T07. 
What is a license in the law of real property. Ibid. 

See CLOUD ON TITLE, DEED, EJECTMENT. QUIETING TITLE. 
REAL PROPERTY. 


LAND COMMISSION AWARD. ` 


Where two parties have been awarded the same land at different 
times, the one with the prior award takes precedence over the 


other who has a prior survey. Rove r. Yoshimura, 30. 


LANDLORD AND TENANT. 


L 


bo 


10. 


The rule which allows the tenant to excuse non-payment of rent 
on the ground of eviction does not apply between grantor and 
grantee. Spooner v. Rice, 41. 

A contract for a lease is within the statute of frauds and must be 
in writing. Dimond r. Wacfarlane, 181. 

Value of a leasehold in taxation. 0. R. & L. Co, +. Shaw, 210. 
Under a covenant to keep in repair a landlord is liable for dam- 
age done by a defective water pipe outside of the demised premises 
but over which the landlord has control. Desku r. Lach, 395. 
Landlord cannot distrain goods on the leased premises if the 
goods are in the hands of the chattel mortgagee. Harrison r. 
Varks, 506. 

A lease which demises land using the gulches as boundaries takes 
all of the land to the middle of the gulches. Volley r. K. P. Co. 
525. 

In a lease a description which gives all of a certain tract of land 
by metes and bounds “being all of the land suitable for sugar 
cane” passes all of the land within the metes and bounds irres- 
pective of the suitability for sugar cane. J/hid. 

A husband, married before the married woman’s act of 1888, has a 
vested interest in the wife’s land and so has the right (in 1893) to 
lease that land for the period of his life. Wefndless r, John Ti 
Est., 777. 

A lessee can enjoin a threatened breach of covenant contained in 
his lease. Ibid. 

An agreement giving a person the right to use land for a definite 
period is a lease and not a license. /hidd. 
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LANDLORD AND TENANT, 


11. A covenant for quiet enjoyment in a lease made by the Govern- 
ment does not prevent the Government from taking the land under 
the right of eminent domain. King v. O. R. d L. Co., 717. 
LAUNDRY ACT OF 1898. 
Void as being an unreasonable regulation. Rep. r. Ching Geung, 
667. 
LIBEL. 
Saylor r. The Star, 671. 
LICENSES. 
1. Discretion of minister to grant. Tai Kee v. Vin. of Tut., 57. 
2. Construction of the license for soliciting orders. Rep. v. Waibel, 
221. 
3. See CRIMINAL LAW, LANDLORD AND TENANT, 
LIEN. 
A photographer has no lien for services upon a picture left with 
him for the purpose of photographing. Achiv. Sererin, 746. 
LIFE INSURANCE, see INSURANCE. 
LUNATIC. 
Jurisdiction of equity over the estate of a lunatic before inquisi- 
tion found. Sumner vr. Perry, 372. 
MAHELE. 
Rose r. Yoshimura, 30. 
MALICIOUS PROSECUTION. 

1. In order to maintain the defense of acting upon the advice of 
counsel] the defendant must show that he made a full and correct 
statement of the facts and acted upon good faith in causing the 
plaintiff’s arrest. Takamori v. Kanai, 1. 

Evidence of want of probable cause. Aulauhouw r. Henry, 430. 

3. Malice is presumed from the want of probable cause. /bid. 

4, Will lie for suing out injunction maliciously and without probable 
cause. R. R. Co. r. H. C. £ S. Co., 739. 

Fraudulently procuring an injunction is the misuse rather than 


w 


n 


the abuse of process. Zbid. 
6. See Kaimanu r. Kamaunu, 767. 
MANDAMUS. 
1. Will issue to compel the Minister of the Interior to issue license to 
a lodging house keeper. Tai Kee v. Vin. of Int., 57. 
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MANDAMUS. 

2, To compel the registration of a vessel. Macfarlane r. Collector of 
Customs, 166. 

3. Issues against a District Magistrate to compel him to appoint a 
next friend for an infant. Ahin r. District Magistrate, 279. 

4. To compel a registration of a vessel. Speneer r. VeNtocker, 581. 
Mandamus against a public officer is not a suit against the Gov- 
ernment. Thid. 

MARITIME LAW, see ADMIRALTY. 
MARKET VALUE. 
What constitutes in the case of a vessel. Wilder Co. r. Lurline, 83. 
MARRIAGE AND DIVORCE, see DIVORCE. 
MARRIED WOMEN. 
Under § 1287 of the Civil Code a married woman’s deed was in- 
valid unless made by her husband’s consent in writing. Holt v. 
Kaaukai, 497. 
MEASURE OF DAMAGES. 

1. In case of negligence by which applicant for life insurance failed 
to get his policy the measure is the amount of the insurance ap- 
plied for. Carter v. Life Ins. Co., 69. 

In salvage cases. Wilder Vo. v. Lurline, 83. 
In replevin. I» Quai r. Punki, 158; Telles r. Trask, 457. 
4. See DAMAGES. 
MORTGAGE. 
1. Subrogation in. Peenahele v. Toomey, 44. 
2. Sale of an equity of redemption to one who does not assume the 


ow 


payment of the mortgage. Castle r. Min. of Finance, 185. 

3. Mortgagor is entitled to possession against all except the mortga- 
gee and his assigns. Kanoii r. Kaioipahia, 326. 

4, Payment of the mortgage revests in the mortgagor the legal title 
without re-conveyance. Ibid. 

5. A trespasser is not a third party within the statute which provides 
that a mortgage unrecorded is void as to third parties. Wright v. 
Brown, 401. 

6. A landlord cannot distrain mortgaged goods in the hands of a 
mortgagee. Harrisen r. Marks, 506. 

7. A chattel mortgagee may employ the mortgagor to act as his agent 
for the purpose of taking possession. /hid. 
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MORTGAGE. 

8. Heirs of a deceased mortgagor may redeem even if the estate of 
the mortgagor is in the hands of the administrator. Kahoumana r. 
Carcatho, 516. 

MOTION. 
Does not take the place of a plea in raising the question of res 
adjudicata. Wilson v. Andrews, 16. 

NAVIGABLE WATERS. 
The Republic holds the title of all lands under navigable waters in 
trust for the people. Wing v. O. R. & L. Co, TIT. 

NEGLIGENCE. 

1. An insurance company is liable for the negligence of its agent who 


neglects to forward the application of a policy. Carter r. ns Co.. 
69. 

2. A landlord is liable to a tenant for the damage done to the leased 
premises for a defective water pipe not on the premises but over 
which the landlord had control. Desky v. Lack, 395. 

3. The employer is liable for the reckless driving of an employee. 
Kalua ev, Camarinos, 557. 

NEGOTIABLE INSTRUMENTS, see PARTNERSHIP. 
NEW TRIAL. 
1. Motion for a new trial on the ground that there was no evidence 
to support the verdict, it appearing that there was some evidence. 
Rep. r. Kapea, 293. 
2. In a new trial the judge who sat in the former trial is not dis- 
qualified, if the last case did not go to judgment Boyd r. Gandall, 
322. 
3. The granting of a new trial is within the sound discretion of the 
court and will not be reviewed except where there was a plain 
abuse of discretion. Tuek Char r. Makee Nugar Cao., 458. 
NON-SUIT. 

No bar to subsequent suit. liras r. Asian, 282. 
PARENT AND CHILD. 

In re Brown, 679. 
PARTNERSHIP. 

1. Penalties for non-registration. Yee Jop r. Lee Tai Yung, 198. 

2. Not liable for the individual debts of partners. Tbid. 

Where a partner in a concern for dealing in land takes a secret 
conveyance to himself în fraud of the other partners, the others 
may have relief in equity even if the partnership is closed. Dorteh 
rica, 552. 


w 
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PARTNERSHIP. 


4. 


Where the partnership is at an end by the lapse of the prescribed 
time and business is continued there is created a partnership at 
will with the terms contained in the former agreement. [bit. 


5. Failure to register the partnership does not render the partner- 
ship invalid. Wilder v. Bradford, 563. 

6. Facts which will entitle a partner to relief against another with- 
out an accounting. Jbid. 

7. In a non-trading partnership the partners have no authority to 
make notes binding on the firm. Lea Bow r. Young Yung, 772. 

PARTY. 
See PLEADING, REVIVOR. 
PLEADING. 

1. Several counts may be joined in the same declaration. Carter r. 
Ins. Co., 71. 

2. Count in contract and in tort cannot be joined in the same declar- 
ation. Ibid. 

3. A defense of payment cannot be relied on unless specially pleaded. 
Piipiilani +. Houghtailing, 100. 

4. Failure of consideration need not be specially pleaded. Colburn r, 
Npits, 104. 

5. The Attorney General is not held to the strict rules of pleading in 
bringing an information against an attorney for misconduct. Re 
Wakefield & Wise, 136. 

6. In a bill for the resignation of a trustee the co-trustees are pro- 
per but not necessary parties. Damon r. Hyde, 153. 

7. In a declaration containing several counts, each count does not 
need to specify the breach. Yung Den r. Hitchcock, 270. 

8. Assumpsit may be brought against a police officer personally for 
money which he received in his official capacity. Fbid. 

9. Where there are several parties to a bill of revivor all should sign 
either in person or by attorney. Aldrich r. Haussinger, 272. 

10. A plea in bar which sets up a former action as a bar to a subse- 
quent action must not only show that the subject matter of the 
suits is the same but that the causes of actions are the same. 0. 
L. & B. Co. t. Ah Yok, 416. 

11. A defense of illegality or limitation must be pleaded. Pahia r. 


Maguil, 530. 
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PLEADING. 


12. 


13. 


14. 


15. 


16. 


17. 
18. 


19. 


A plea of a defendant in replevin which did not deny the plaintiff's 
right of property nor set up a claim in the defendant entitled the 
plaintiff to a judgment on the pleadings. Lazarus r. Carter, 541. 
In equity relief granted to plaintiff under the prayer for general 
relief. Dortch r. Gear, 552. 

The decision of a water commissioner is invalid if it is not res- 
ponsive to the prayer in the petition. Kohala S. Co. v, Wight, 644. 
A declaration in trespass does not violate the rule against dupli- 
city, when, in setting out the principal trespass, it alleges several 
separate circumstances of aggravation each of which might give a 
cause of action. R. R. Co. r. Sugar Co., 739. 

A declaration which sets out a trespass in one count and another 
alleges the malicious procuring of an injunction does not declare 
on two causes of action, where it appears that the injunction was 
only a matter of aggravation to the main trespass declared on. 
Ibid. 

Matters of aggravation are not traversible. Ibid. 

Where a set off is not pleaded the defendant cannot give evidence 
concerning it, and the defendant cannot take advantage of it even 
if the plaintiff’s case shows it. Wagoon r. Varks, 764. 

See BILL OF REVIVOR, GOVERNMENT, QUANTUM MERUIT, 
QUIETING TITLE, RES AJUDICATA. 


PRINCIPAL AND AGENT, see AGENCY. 
PROBATE. 


1. 


Justice of the Supreme Court has no jurisdiction in probate. Fet. 
of Bishop, 33. 

A will which devises realty and which provides that the executor 
shall have control of the land until the devisee reaches full age 
creates a trust in the land. Brown v. Brown, 47. 

Words of inheritance are not necessary to carry the fee. Ibid. 
The court will so construe a will as to give effect to the intent of 
the testator. Ibid. 

In construing a will all of the clauses will be read in their order 
and if any are inconsistent the last shall prevail. Paaluhi v. Ke- 
lithaleole, 101. 

A guardian who brings a suit for the ward’s estate must look to 
the probate court for the allowance of attorney’s fees. Wagoon r. 
Brash, 204. 

Appeais in probate. Fst. of Lazarus, 379. 

Gross neglect on the part of an administrator will entitle the court 
to forfeit his commission. Fst. of Akana, 420. 
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PROBATE. 


9. It is not an interference with the right of probate of an estate for 
the heirs to bring a bill to redeem land mortgaged by the ancestor. 
Kahoomana v. Carvatho, 516. 

10. If property is not an asset of the estate the administrator has no 
authority over it and he will be held liable personally for wrong- 
fully retaining it. Lazarus v. Carter, 541. 
11. An administrator cannot commit a tort in his representative capa- 
city so as to charge the estate. Kalua v. Camurinos, 557. 
PROHIBITION, WRIT OF. 

1. Is the proper remedy to stay the proceedings of a court which has 
no jurisdiction. Sumner v. Perry, 372. 

2. Under such a writ both the court and its receiver may be forbid- 
den to act. Ibid. 

QUANTUM MERUIT. 
Cannot be maintained where there is a contract in which the price 
is agreed upon. Zerbe v. Rep., 566. 

QUIETING TITLE. 
Is an action at law and not in equity. Flores v. Maka, 512. 

QUO WARRANTO. 
Under our law a circuit judge may declare an officer of a private 
corporation, who is unlawfully elected to the position, disqualified 
and may forbid him to perform the duties; and it may direct the 


corporation to proceed to a new election. Canario v. Serrav, 22. 
RAILROADS. 
1. Construction of the railroad act of 1878. H. ©. € S. Co. v. R. R. 
Co., 479. : 


2. See EMINENT DOMAIN. 
REAL PROPERTY. 
An easement is real property. Auneohe R. Co, v. Ah On, 275. 
See LAND. 
RECEIVER. 
Equity has jurisdiction to appoint a receiver of the estate of a 
lunatic, not so found, upon a proper showing by the next friend. 
Sumner v. Perry, 372. 
RECORD. 
A record of the probate court may be introduced in evidence to 
show the adoption of a child even though the record is not signed 
by the judge who ordered the adoption. Paris v. Kealoha, 450. 
REGISTRATION OF CONVEYANCES. 
1. The recording of a lease of land which one is holding as against 
the owner of the paper title is constructive notice that the posses- 
sor is holding adversely to the real owner. Jones v. Pooloa, 755. 
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REGISTRATION OF CONVEYANCES. 


2. See MORTGAGES. 
REGISTRATION OF VESSELS. 
When the legal title of a vessel is in a Hawaiian citizen such ves- 


sel is entitled to a Hawaiian register. WVaefarlane v. Collector of 
Customs, 166. 

REHEARING. 
Harbottle r. Rawlins, 207: Est. of Akana, 495; Raymond r. Pain 
Plantation Co., 510. 

REMITTITUR. 
See DAMAGES. 


REPLEVIN. 
1. Decision of the judge in replevin sustained Ah Quai r. Punki, 158. 


2. Measure of damages in. J/bid. Telles v. Trask, 457. 

3. Ifa party is sued in replevin and pleads that he holds the property 
as an executor, but does not deny that the property belongs to 
the plaintiff, judgment will be given to the plaintiff on the plead- 
ings. Lazarus r. Carter, 541. 

RES ADJUDICATA. 

1. A former judgment which is relied on as a bar to the subsequent 
action must be pleaded with sufficient fullness or it will not avail 
the defendant. Wilson v. Andrews, 16. 

2. A motion to dismiss a suit on the ground that it has been adjud- 
icated before is not the proper method to take advantage of the 
former adjudication: plea in bar only is proper. Wilson r. An- 
drews, 16. 

3. Judgment of non-suit is no bar to subsequent action on the same 
cause. Tiras r. Aswan, 282. 

4. In a former trial of the same case on exceptions questions which 
were raised and decided cannot be brought before the court again 
on a writ of error. Spooner r. Rice, 427. 

5. And the same rule holds to questions which were taken from the 
court by stipulation of attorneys. Ibid. 


RES GESTAE. 
See EVIDENCE. 

RESTAURANT. 
The law which forbids a restaurant keeper from furnishing liquor 
is not unconstitutional. Rep. r. Akau, 363. 


RETROSPECTIVE LAWS. 

In ve Wong Tuck (Dissenting opinion of Judd, C. J.,) 631. 
REVENUE LAW. 

See STAMP DUTY. 
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REVIVOR, BILL OF. 
A bill of revivor puts into issue only the question whether the 
former suit should be revived and an answer to such a bill should 
not contain matter concerning the merits of the principal case. 
Aldrich v. Hassinger, 682. 
RULE OF COURT. 
Paaluhi v. Keliihaleole, 101; Colburn r. Spitz, 104; Est. of Laza- 
rus, 379. 
SALE. . 
1. Where a purchaser at Lahaina ordered goods at that place from a 
storekeeper who in turn ordered from Honolulu it was held that 
the sale was at Lahaina. Rep. v. Hime, 18. 
2. Sale to an agent of an undisclosed principal in the criminal law. 
Rep. v. Kan Yau, 150. 
3. Consideration for a sale is not the motive for sale. Macfarlane v. 
Vinister of Finance, 179. 
4. A bill of sale is sufficient to transfer the title to a ship. Ibid. 
SALE OF LANDS. 
Meaning of, within the statute of frauds. Dimond v. Macfarlane, 
181. 


SALVAGE. 
See ADMIRALTY. 
SENATORS, ELECTION OF. 
Re Register of Voters, 370. 
SENTENCE, see SUSPENDING SENTENCE. 
SET-OFF. 
1. Defendant cannot set-off a debt owed him by a partner when he 
is sued by the firm. Yee Yop v. Lee Tai Yung, 198. 
2. Whether, under our law, a defendant can recover a judgment in 
set-off greater than the amount sued for by the plaintiff, quare. 
Ibid. A 
3. A set-off cannot be taken advantage of by a defendant unless it is 
pleaded, and this rule applies even when the plaintiff’s case shows 
set-off. /ayoon v. Marks, 764. 
SHIP, see REGISTRATION, ADMIRALTY. 
SIGNATURE TO PLEADING, see PLEADING, 9. 
SOVEREIGNTY. 
Since the passage of the Newlands’ Resolution the Hawaiian Isl- 
ands do not have two sovereignties as is the case of the United 
States. Re Ah Ho, 654. 
SPECIAL TERMS, see COURTS. 


54 


850 INDEX. 


SPECIFIC PERFORMANCE. 

1. A part performance of a contract within the statute of frauds is 
not sufficient to entitle a party to a decree of specific performance 
when the contract sought to be performed is not the one originally 
entered into but an oral modification of it. Dimond v. Wacfarlane, 
181. 

2. Cannot be decreed in the District Court. Tong On v. Tai Kee, 424. 

3. Decree affirmed on the evidence. fhbid. 

SPENDTHRIFT TRUST. 
Evidence held to warrant a decree for a trust. Guardianship of 
Holt, 146. 
SPIRITUOUS LIQUOR. 
Distinction between, and intoxicating liquor. Rep. v. Akoni, 53. 
SPLITTING OFFENSES. 
Rep. r. Radin, 802. 
STAMP DUTY. 

1. Upon the sale of a ship the duty is estimated on the actual consi- 
deration and not the value of the ship. Macfarlane v. Min. of Fin., 
179. 

2. Upon the sale of an equity of redemption where the vendee does 
not assume the payment of the mortgage the duty is assessed upon 
the amount paid for the equity only. Castle v. Min. of Finance, 185. 

3. The Government is not liable for stamps on deeds in which it is 
the grantor. Vacfarlane v. Rep., 387. 

STATUTE OF FRAUDS. 

1. A contract for a lease is a contract for the sale of land and must 
be in writing. Dimond v. Macfarlane, 181. 

2. Subsequent oral modification of a contract is governed by the 
same rules as govern the original contract and a part performance 
of the original contract is not sufficient to take the oral modifica- 
tion out of the statute. Ibid. 

3. A memorandum in writing containing a different agreement from 
that entered into by the parties, and which for that reason was 
rejected by one of the parties is not sufficient to take the case out 
of the statute. Ibid. 

4. A contract for a broker’s commission for the sale of land is not a 
contract for the sale of land within the statute. Bradford i. Laffey, 
463. 

5. A continuation of an agreement of partnership for dealing in land 
does not have to be in writing. Dortch v. Gear, 552. 

STATUTE OF LIMITATIONS. 

1. In a claim against the Government the right of action accrues 
when the amount was due and not when the demand was made. 
Peacock v. Rep., 404. 
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STATUTE OF LIMITATIONS. 


2. 


The period within which an action may be brought against the 
Government may be changed by the legislature without regard to 
invalidating previously accrued claims. Ibid. 

The statute cannot be waived by the Government. Ibid. 

The court will raise the question of the statute for the Govern- 
ment. Ibid. 

One who enters under color of title and holds openly, notoriously 
and continuously for the period, even though he was in under 2 
mistake, gains title by prescription. Booth v. Beckley, 518. 

The statute must be pleaded. Pahia v. Maguil, 530. 

Part payment as evidence of new promise. Schnack v. Cremmer, 
706. 

Before 1830 a widow could acquire title belonging to her husband’s 
heirs by holding adversely to them for the statutory period. Jones 
t. Pooloa, 755. 


STATUTES. 


1. 


The court will not declare a portion of a statute to be constitu- 
tional when an essential portion is void for being in conflict with 
the constitution. Campbell r. Shaw, 112. 

Contemporaneous and unvarying constructions placed upon stat- 
utes by public officers are of assistance to courts in construction. 
Macfarlane v. Collector of Customs, 166. 

Construction of statute for license of soliciting agents. Rep. r. 
Waibel, 221. 

Statutes conferring extraordinary public franchises are strictly 
construed. Haw. C. € X. Co. e. Kahului R. R. Co., 479. 

Should be so construed as not to give a retroactive effect. Re 
Wong Tuck, 600. 


STATUTES CITED. ° 


Sec. 


t 


Crvi Cong. 
10, 12, 13. Rep. v. Vasconcelles, 232. 
49-55. Spencer v. McStocker, 585. 
524. Peacock v. Castle, 12. 
630. Macfarlane v. Collector of Customs. 
175. 
829. Peacock v. Castle, 11, 406. 
853. Paris v. Kealoha, 451. 
1107. Colburn v. Spitz, 104. 
1138. Maalo v. Kaiapa, 706. 
1144. Carter v. Ins. Co., 71. 
1146-1149. Yee Yop v. Lee Tai Young, 199. 


S52 


STATUTES CITED. 


. 1268. 


1280. 
1287. 
1352, 1358. 
1445. 


Chap. 48, Sec. 6. 


a 


Sec. 


Pages 153, Sec. 539. 


t 


98. 


INDEX. 


Crviz CoDE. 
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Macfarlane v. Col. of Customs, 169. 
Macfarlane v. Col. of Customs, 171. 
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In re Davis, 596. 
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COMPILED Laws. 


Rep. v. Coelho, 218. 

Rep. v. Kanalo, 437. 

Tong On v. Tai Kee, 426. 

Re Wakefield and Wise, 189. 
McCandless v. John Ii Estate, 788, 
Jones v. Pooloa, 758. 

Canario v. Serrao, 25. 

Rep. v. Akau, 367. 


CONSTITUTION, 


Rep. v. Akau, 369. 

Campbell v. Shaw, 117. 

Peacock v. Castle, 11. 

Campbell v. Shaw, 115. 

In re Ruttmann, 795. 

Campbell v. Shaw, 115. 

In re Ruttmann, 795. 

Campbell v. Shaw, 116. 

Campbell v. Shaw, 114, 116. 
Macfarlane v. Col. of Customs, 169. 
Re Acting President’s Qualifications, 
348. 

Campbell v. Shaw, 117. 

Re Voters, 370. 

Rep. v. Akau, 368. 

Peacock v. Rep., 409. 

Re Voters, 370. 

In re Ah Ho, 665. 

Campbell v. Shaw, 117. 

Acting President’s Qualifications, 349, 
Boyd v. Gandall, 322. 

Rep. v. Coelho, 213. 

Notice of Amendment, 340. 


PENAL Cope. 


Rep. v. Coelho, 219. 
Lee Yau v. Rep., 144. 


Prenat Laws. 


Rep. v. Ruttmann, 593. 
Rep. v. Kapea, 308. 
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Prenat Laws. 


Rep. v. Kapea, 298. 

Rep. v. Ruttmann, 592, 593. 
Rep. v. Kapea, 300. 

Rep. v. Kapea, 313. 

Rep. v. Pedro, 288. 

In re Wong Tuck, 620. 
Wilder v. Bradford, 565. 
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Holt v. Kaaukai, 498. 

Jones v. Pooloa, 757. 
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Rep. v. Edwards, 579. 
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SEssion Laws. 


Peacock v. Rep. 406. 
Kahului R. R. Co. v. Haw. Com. & S. 
Co., 750. 
Russel v. Tax Assessor, 690. 
Magoon v. Brash, 204. 
Kahului R. R. Co. v. H. C. & S. Co., 
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Castle v. Minister of Finance. 186. 
Macfarlane v. Minister of Finance, 179, 
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Haw. Com. & S. Co. v. Wailuku S. Co., 
762. 
Peacock v. Rep. 406. 
Rep. v. Zerbe, 566. 
Peacock v. Castle, 11. 
Peacock v. Rep., 406. 
Spencer v. McStocker, 582. 
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Tax Assessment Appeals, 235. 
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Tai Kee v. Minister of Interior, 59. 
Kahului R. R. Co. v. Haw. Com. & S. 
Co., 754. 
Magoon v. Marks, 765. 
Rep. v. Ching Gueng, 667. 
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Kahului R. R. Co. v. H. C. & S. Co, 
751. 
Kahului R. R. Co. v. Haw. Com. & 8. 
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SUBROGATION, see MORTGAGE. 


SUMMARY POSSESSION. 


Action for, is not abated by action in ejectment. O. L. & B. Co. v. 


th Yok, 416. 
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SURVEY, kose v. Yoshimura, 30. 

SUSPENDING SENTENCE. 
District Courts have no power to suspend sentence. Rep. v. Pedro, 
287. 

TAX APPEAL. 
Appeals from tax appeal courts are taken up on all of the evi- 
dence. Tax Assessment Appeals, 235. 

TAXATION. 

1. The legislature may classify the object of taxation but cannot dis- 
criminate against any portion of a single class. Campbell v. Shaw, 
112, 

2. Value of Jeaseholds determined by annual average profits derived 
from them. O. R. ¢ L. Co. v. Shaw, 210. 

8. Basis of taxing sugar plantations. Tax Assessment Appeals, 235. 

4, Tax collectors do not act judicially in issuing tax warrants. Ka- 
laukoa v. Henry, 430. 

5. The exemption of coffee trees and tools from taxation relieves the 
owner of coffee lands from a taxation on a value greater than the 
purchase price from the Government, unless it appears that the 
coffee lands have increased in value by some other reason than 
that of growing coffee. Russel r. Tar Assessor, 689. 

TERMS OF COURT. 

1. Where forty-eight hours did not elapse after the conviction of de- 
fendant for murder and before the end of the term, the court pro- 
perly suspended sentence till the next term. Rep. v. Kapeu, 293. 
See COURT. 

2. Special terms may be held at the discretion of the proper officer. 
Rep. v. Kapea, 293. 

TORT. 
Waiving tort and suing on the contract. Bankruptcy of Levinho, 
110; Yung Den v. Hitcheock, 270 

TREATY. 
The treaty with Japan permitting Japanese to enter this country 
is not violated by our law ioyuiring every immigrant to have at 
least fifty dollars. Jn re Wichimoshu, 797. 

TRUSTS. 

1. The resignation of a trustee should not be decreed until an ac- 
counting is had. Damon v. Hyde, 153. 

2. A trustee may be held as a garnishee when the cestui que trust is 
a judgment debtor even before the trustee files his account. 
Peterson r. Titeomd, 466. (Garnishment.) 

3. Under the will of Bernice Pauahi Bishop the trustees have full 
power to sell the lands of the estate without an order of the court 
for the purpose. Hyde vr. Smith, 535. 
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TRUSTS. 


4. If a trustee is improperly allowing trust land to be subjected to 
condemnation proceedings the remedy is in equity against the trus- 
tee and not against the condemning party. H. C. € S. Co. v. Wai- 
luku S. Qo., 760. 

See PROBATE. SPENDTHRIFT TRUST. 
UNDUE INFLUENCE. 
Deed from a ward to a guardian set aside on account of. Richard 
v. Houghtailing, 190. 
USAGE AND CUSTOM. 
Maefarlane r. Rep., 387. 
USURY. 

1. The Hawaiian statute against usury prevents the lender from re- 
covering the illegal interest hut not the sum lent. Schnack v. Hare, 
147. 

2. Payments made on a note with usurious interest should apply to 
a payment of the principal. Ibid. 

VESSELS. 
The register of vessels by an officer of the Republic of Hawaii is 
not inconsistent with the Joint Resolution. Spencer ve. MeStocker, 
581. 

WAGES, see GARNISHMENT. 

WAIVER. 
Cannot confer jurisdiction of subject matter. Est. of Bishop, 33. 
See APPEAL. 

WATERS. 
See NAVIGABLE WATERS. 

WATER RIGHTS. 

1. Where land has a water rignt, the obstructing of the conduit 
through which it flows is a “controversy respecting water rights” 
and is entitled to be heard before a commissioner of water rights. 
‘Wailuku Sugar Co. v. Hale, 475. 

2. Proof of possession of land under claim of title is interest enough 
in the land to entitle one to appear asg a litigant before a com- 
missioner of water rights. I[bid. 

3. Kohala Sugar Co. v. Wight, 644, 


WHARVES. 
A grant to a corporation of the right to build wharves does not 
necessarily imply that the corporation may condemn land under 
navigable waters. King v. O. R. & L. Co., TUT. 

WILLS. See PROBATE, TRUSTS. 
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WITNESSES. 
1. The privilege of confidential communication between attorney and 


client is waived when the client calls the attorney as a witness and 
questions him concerning the confidential communication. Tau- 
kamori v. Kanai, 1. 

Costs of witnesses. Re ‘Wakefield and Wise, 188. 

It is not error for the court to refuse defendant’s counsel to inter- 
view privately the witnesses of the prosecution who are in the 
custody of the marshal. Rep. v. Kapea, 293. 

It i not necessary to exclude from the court room the sheriff and 
officers of the court when they are to be used as witnesses. Rep. 
v. Tsunikichi, 341. 

It is error for a trial court to refuse to allow a witness to be asked 
questions which will tend to impeach him. Rep. r. Luniny, 390. 


WRIT OF ERROR 


To District Court. ee Yau v. Rep., 148. 


